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VICTORIA, by the Grace of God, of the United Kingdom of Great Britain 
and Ireland, Queen, Defender of the Faith. To Our trusty and well-beloved 
Thomas Starkie, Henry Bellenden Ker, William Wightman, Andrew Amos, and 
David Jardine, Esquires, greeting : Whereas his late Majesty King William the 
Fourth did, by his Letters Patent, bearing date the Twenty-first Day of October, 
in the Seventh Year of His Reign, appoint you, the said Thomas Starkie, Henry 
Bellenden Ker, William Wightman, Andrew Amos, and David Jardine, to be 
His Commissioners for the purpose of Digesting the several Statutes relating to the 
Criminal and other Law. Now know ye, that We have revoked and determined, 
and by these presents do revoke and determine, the said recited Letters Patent, 
and every Clause, Article, and Thing therein contained. And further know ye, 
that We, reposing great trust and confidence in your zeal and ability, and being 
graciously pleased to renew the said Commission, and to continue you in such em- 
ployment, have authorized and appointed, and do by these presents authorize and 
appoint, you, the said Thomas Starkie, Henry Bellenden Ker, William Wightman, 
Andrew Amos, and David Jardine, or any three or more of you, to be Our Com- 
missioners, for the purpose of digesting into one Statute all th6 Statutes and 
Enactments touching Crimes, and the Trial and Punishment thereof, and also for 
digesting into one other Statute all the Provisions of the Common or Unwritten 
Law touching the same ; and for Inquiring and Reporting how far it might be 
expedient to combine both those Statutes into one body of the Criminal Law, re- 
pealing all other Statutory Provisions, or how far it may be expedient to pass into 
a Law the first-mentioned only of the said Statutes, and generally for Inquiring 
and Reporting how far it might be expedient to consolidate the other branches 
of the existing Statute Law, or any of them. And for the better effecting the 
purposes of this Our Commission, We do by these presents give and grant to you, 
or any three or more of you, full power and authority to call before you, or . any 
three or more of you, such Persons as you shall judge necessary, by whom you 
may be the better informed on the subject of this Our Commission, and every 
matter connected therewith ; and also to call for, have access to, and examine all 
such Official Books, Documents, Papers, and Records, as may afford the fullest 
information on the subject ; and to inquire of and concerning the premises by all 
other lawful ways and means whatsoever. And We do hereby give and grant to 
you, or any three or more of you, full Power and Authority, when the same shall 
appear to be requisite, to administer an Oath or Oaths to any Peirson or Persons 
whatsoever to be examined before you, or any three or more of you, touching or 
concerning the Premises. And Our further Will and Pleasure is, that you, or 
any three or more of you, do and shall, within the space of One Year after the date 
of this Our Commission, or sooner if the same can reasonably be, certify to Us in 
Our Court of Chancery, on parchment, under your hands and seals respectively, 
your several proceedings in this matter, as the same shall be respectively completed 
and perfected. And We will and command, and by these presents ordain, that 
this Our Commission shall continue in full force and virtue ; and that you Our said 
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Commissioners, or any three or more of you, may, from time to time, proceed in 
the execution thereof, and of every matter and thing therein contained, although 
the same be not continued from time to time by adjournment. And we hereby 
command all and singular Our Justices of the Peace, SheriflFs, Mayors, Bailiffs, 
Constables, Officers, Ministers, and all other Our loving subjects whatsoever, as 
well within liberties as without, that they be assistant to you and each of you in the 
execution of these presents. And for your assistance in the due execution of this 
Our Commission, We have made choice of Our trusty and well-beloved James 
John Lonsdale, Esquire, Barrister at Law, to be Secretary to this Our Conunis- 
sion, and to attend you, whose service and assistance We require you to use from 
time to time, as occasion may require. In witness whereof We have caused these 
Our Letters to be made Patent. 

Witness Ourself, at Westminster, the Twenty-sixth Day of October, 
in the First Year of Our Reign. 

By Writ of Privy Seal. 

EDMUNDS. 
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TO THE QUEEN'S MOST EXCELLENT MAJESTY, IN HER HIGH 

COURT OF CHANCERY. 



We, Your Majesty's Commissioners, whose hands are hereunto set, do humbly 
submit to Your Majesty, in our present Report, the Consolidation of the Law of 
England, respecting the following OflFences : — 
I. Burglary; 

II. Offences against the Executive Power, including, under the branch 
which relates to the Administration of Justice, the crimes of 
Bribery, Perjury, Subornation of Perjury, and False Swearing, 
Embracery, Barretry, Maintenance, and Champerty ; 

III. Forgery ; 

IV. Offences against the Public Peace, including Riots, Unlawful Assemblies, 

Affrays, and Forcible Entries ; 

And we have prefixed to the several parts of the Digest such prefatory observations 
as have appeared to be necessary for the purpose of explaining the principles upon 
which the law is founded, and also the reasons for the course which we have adopted 
in its consolidation. 

Before we proceed to state our remarks and suggestions upon the subjects men- 
tioned, we think it proper to submit to Your Majesty an outline of the plan we 
have pursued, with a view to attain the object of Your Majesty's Commission, — 
the reducing the Criminal Law to a more compendious form, and rendering it 
more certain and accessible. 

Having received Your Majesty*8 commands to report our proceedings from 
time to time, we have deemed it to be expedient, with a view to the effectual 
execution of our labours, to submit portions of our Digest in such a state as 
may afford the best means for enabling others to judge of the manner in which it 
has been executed, and more especially of the propriety of the alterations which 
we have suggested. We deem it, indeed, to be essentially requisite, in a matter of 
such great national importance as the Consolidation of the Criminal Law, that pro- 
fessional criticism should be freely invited by a full exposition of the principles by 
which we have been guided in discharging the duty assigned to us. With refer- 
ence to this object, as well as the ultimate design of the Commission, the portion 
of our Digest submitted to Your Majesty in the present Report has been con- 
structed. We have, with this view, frequently inserted not only articles 
corresponding with the present state ojf the Law, but also others more general and 
compendious, by which, if adopted, the former will be superseded ; and, with respect 
to these, the extent of the Digest will hereafter be considerably reduced by the 
rejection either of the former or the latter. We have omitted no existing provision 
of the Stafute Law without expressly referring to it or setting it forth either in the 
Prefatory Remarks or Notes, and stating our reasons for the proposed rejection.* 
Where any alteration has been made in tlie tenns of an existing law, attention has 
been drawn to it, and our grounds for making it have been explained ; and where 
any new enactment has been proposed, the uke notice has been given, and the 

* l^eference to the existio^ Statutes is much facilitated by the Appendix to the Fourth Report 
on Criminal Law. 
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2 FIFTH REPORT OF THE COMMISSIONERS 

reason for its introduction has been stated. We trust that we have, by this course, 
afforded sufficient means, not only for forming a correct estimate of the suggestions 
which we have made, but also for determining what course may be the most con- 
venient where we have not ventured to give any express opinion. 

We have also to remark that several of the Articles, now included in the Digest 
as aggravations of genei-al offences, may probably be considered unnecessary when 
the classes of penalties shall be completed, and each offence shall be referred to its 
proper class. Punishments cannot be conveniently and satisfectorily assigned to 
particular offences until such adaptation can be made generally and systematically ; 
but, as a previous step, it is desirable to specify all such offences as may be pro- 
perly marked by aggravations. Some of these may eventually turn out to be un- 
necessary ; as an enlarged discretion in the judge as to the extent of punishment 
to be inflicted will supersede the necessity for defining particular aggravations of 
the offence. 

It will be seen that in executing the portion of the Digest now submitted, and 
more especially that which includes offences against the administration of justice, we 
suggest the repeal of many*ancient statutes, as being either obsolete or unnecessary. 
These have become so, as we shall hereafter have occasion more particularly to 
remark, in consequence of great improvements in the manners and habits of society , 
and of increased deference and obedience to the la\7s. Many of the ancient statutes, 
to which we shall hereafter advert, afford convincing proof of the necessity 
which existed in former times for laws to prevent gross oppressions, perpetrated 
under colour of justice. To such necessity the numerous provisions against 
maintenance, champerty, illegal arrests, attachments, and distresses by lords 
of franchises and others, are attributable; — these, if not wholly obsolete, seem, 
in consequence of a total change in the condition of society, to have become unne- 
cessary. For similar reasons, several statutes, warranted, no doubt, by particular 
exigencies, for inflicting severe penalties on such as resisted the execution of legal 
process withm particular local limits, seem at the present day to be no longer 
requisite. The abstraction of these and many other superfluous laws from the 
statutory criminal law, will effect a material reduction of its bulk. 

Another and very considerable reduction of criminal enactments will be found to 
result from the consolidation of numerous statutes which have been gradually accu- 
mulating for more than six centuries. Many of these, particularly such as concern 
offences by ministerial officers of justice, escapes and rescues, contain much repeti- 
tion ; and many are merely of a local nature, containing provisions, some of which 
are capable of being formed into a general law, whilst others may properly be 
dispensed with altogether. In thus consolidating many of these provisions, and re- 
jecting others, we have taken care to notify the changes which have been made. 

It will be observed that the most ancient of the enactments given in the Digest 
are mere literal translations of the Norman-French originals, borne of these are 
highly important ; and in those instances where decisions, founded on those sta- 
tutes, have explained or qualified their meaning, we have preferred giving the 
effect of such decisions in distinct articles to making any cliange in the structure of 
the original. 

Whilst we suggest that some of the Articles now inserted in the Digest may 
become unnecessary, we think it proper to notice an important principle, to 
which we have already alluded, viz., the policy of marking the principal divisions 
of offences as they are termed by Beccaria,* a rule which is expedient, not only 
lest *' to crimes of the first degree be assigned punishments of the last," but also 
for the purpose of specially admonishing offenders of the higher degrees of crimi- 
nality attached by the law to offences accompanied with peculiar aggravations. 
So far as regards legal certainty and precision, it may be unimportant whether a 
more general law comprehends a wide range of crimes without marking aggrava- 
tions, the adequate punishment of which is left to the discretion of the court, or 
whether severer penalties are attached to such aggravations by specific rules ; but 
with a view to the prevention of aggravated onences, the expediency of giving 
more explicit notice of the higher degree of criminality, and of the severer penalties 
attached to those offences, is sufficiently obvious. 

We have frequently, as will be seen from the notes to the Digest, introduced 
Articles of a declaratory or explanatory nature which are not absolutely necessary ; 
and in this respect we have preferred laying ourselves open to the charge of having 

* Chap. 47. See Fourth Report of the Commissioners on Criminal Law, p* 3. 
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ON CRIMINAL LAW. 3 

done too mucli to that of having done too little. As one principal object of a 
consolidation of the criminal law is to render it more accessible to all, it is not, we 
conceive, sufficient to lay down particular rules in which certain principles are 
embodied, leaving other practical rules to be deduced by a process of reasoning. 
To enable the great mass of society to obey the law, detailed practical rules are 
absolutely essential. 

It may, perhaps, appear that we have omitted some rules which ought to have been 
inserted, particularly as regards aiders and abettors, principals in the first and 
second degree, and accessories. We propose hereafter to provide for these by ge- 
neral rules, applicable to the whole range of crimes ; the interposition of provisions 
of this kind in digesting particular offences would occasion much unnecessary 
repetition. 

Offences against the Executive Power constitute an extensive and important 
class ; and, as respects these, it may be proper briefly to explain the course which 
we have taken. Such offences, considered in detail, comprehend many subordinate 
classes ; for instance, offences against the public peace and safety, the public revenue, 
the administration of justice, and many others. Offences, therefore, against the 
executive power are either general offences, as coi;isisting of omissions or neglects 
on the part of those on whom the execution of certain duties devolves, or of obstruc- 
tions by wrong-doers, opposed to the execution of such authority in the abstract ; 
or they consist of some particular and aggravated breaches of duty or resistance of 
official authority in particular instances. It is necessary, in digesting the Criminal 
Law, in the first instance to provide for the punishment of all official delinquencies, 
and all illegal obstructions of official duties generally^ and then to prohibit specially 
offences against particular branches of the executive ; and this is necessary, 
although such offences may be included in the more general law, either where 
more signal and exemplary punishment is required, or where offences are so 
enth*ely dependent on the particular branch of the executive power to which 
they relate, as to be incapable of any more general prohibition. For these reasons, 
we have, in the first place, digested the law as it concerns the executive power gene- 
rally ; and we have afterwards proceeded to digest offences against the particular 
branch of executive authority which concerns the administration of justice : and under 
this latter head we have included two classes ; first, such as, being already punishable 
under the general branch of offences against the executive power, require further 
notice for the purpose of more exemplary punishment; secondly, sucli as are 
punishable only as offences in respect of the particular branch. Thus, the offence 
of rescuing a convicted murderer requires to be punished as an offence against the 
administration of justice, for the purpose of more exemplary punishment, although 
it be already punishable, under the more general law, as an obstruction of the 
exercise of an official duty. Compounding penal offences, on the other hand, is 
an instance of an offence which is peculiar to the administration of justice- 

Before we conclude these general observations, and proceed to the more par 
ticular consideration of the subject of our present Report, we have to state that we 
are proceeding in the digest of the common and statute law relating to crimes, 
and that by much the greater part of this branch of our duty has now been accom- 
plished. Of those offences as yet not included in the Digest, the principal class 
is that of Treason* As this is a crime depending principally on the statute law, 
our suggestions will necessarily be confined within a narrow compass as regards 
the offence itself.* It will, however, be our duty to suggest some material altera- 
tions in respect of the statute 7 of Queen Anne, c. 7, and the 6 of KingOeo. IV. 
c. 50, as they relate to procedure, 

* Some obsenrations on this subject are made in the course of our remarks upon Offences against 
the Public Peace, poit^ p. 90. 



B2 

Digitized by 



Google 



4 FIFTH REPORT OF THE COMMISSIONERS 



BURGLARY. 



Prefatory Remarks. 

We now proceed to the consideration nnd digest of the law of Burglary. The 
characteristic of this offence is the invasion by force or fraud of a man's habitation 
by night, — one of the two other circumstances, viz.y either the purpose of the 
offender, or the act which he afterwards commits, being essential to the comple- 
tion of the crime. The breaking into the dwelling-house in the night-time, an injury 
usually accompanied with terror to the inmates, is one of such variety in point of 
circumstance and degree, as to require distinction from a bare but aggravated tres- 
pass, in order to subject the offender generally to that severity of punishment 
which, in numerous instances, such an offence demands. A distinction of this kind 
is naturally supplied by a consideration of the offender's motive and intention. 
Accordingly we find that, by the ancient common law of England, this distinction 
was made, and that a breaking into a mansion or dwelling-house by night has, 
from the earliest times, been deemed to be a capital offence, when such breaking 
has been perpetrated with the intent to commit a felony, or when the breaking 
has been followed by the actual commission of a felony within the dwelling- 
house, — a fact which was probably considered to be conclusive as to intention. 

Burglary, as it was understood in remote times, was different in some material 
respects from the crime as it exists at the present day. Formerly a breaking 
attended with force and violence, and accompanied by an actual entry of the 
person of the offender within the dwelling-house, was probably deemed to be 
essential to the offence. In later times it was found necessary to punish with 
severity not only such invasions of the mansion as were effected by actual 
violence, but also such as were effected by stratagem or fraud, or by means of 
intimidation, or where the felonious purpose was accomplished by means of a 
hook or instrument, without any actual entry made by the offender in person. 
And where force was used, the slightest degree of force was held to be sufficient, 
such as the raising a window-sash, or lifting up an unfastened trap-door. Such 
a conclusion naturally resulted from the difficulty of fixing the minimum of 
violence which should be essential to the offence, and the expediency of 
extending the law to offenders whose guilt was great, although the force used 
for obtaining entrance might be inconsiderable. 

Thus, the offence consists of three elements: 1st. an invasion of the dwelling- 
house, effected by force or fraud; 2dly. in the night-time; 3dly. accompanied 
with the actual commission of a felony, or made with intent to commit a felony. 
The crime, thus limited, embraces a very wide scope, comprehending offenders 
whose offences in point of atrocity bear no real resemblance to each other, but 
who were formerly without discrimination liable to capital punishment. The 
Legislature has lately thought fit to alter the law in this respect, and to define 
those aggravations of the offence which should constitute a crime still to be 
visited with capital punishment. It remains to us to point out some peculiarities 
in the existing law which seem to require consideration. 

It seems in the first place to be doubtful whether the using a house for the 
mere purpose of lodging there at night without living there in the day-time is 
sufficient to constitute a dwelling-house.* A house so used appears to be fully 
within the mischief contemplated by the law. The offence is one which can be 
committed in the night-time only, and to which therefore the mode of occupation 
during the day is not really essential ; and it is somewhat singular that the 
question, whether a man is to be protected in his house during the night should 
depend on the question, how his house may be occupied during the day. In 
some of the cases in which this point has been discussed,t the house was slept 

♦ See Davis^s Case ; Jones's Case ; East's P. C. 499. 

t In several cases it has been questioned whether a house can be deemed to be the dwellini^ house of 
a person who had not inhabited the house by himself, or part of his family. (I Hawk. P. C. c. 38, s. 1 1, 1 
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in, not by the owner, but by a person employed by him for a particular purpose, 
viz. for the protection of the goods ; and it was held that, as neither tlie owner 
nor any of his family had slept there, the house could not be regarded as such 
a dwelling-house as could be made the subject of burglary. We do not conceive 
that these decisions are supported by just principles. It appears to us that every 
one who inhabits, lodges in, or uses a house as his dwelling in the night-time 
is entitled to the protection of the law, and that he is equally so entitled, although 
his object in being there may be solely to protect the property ; and further, that 
such protection ought equally to be afforded, whether the owner or occupier 
himself lodge there or employ an agent or servant to do so for the same purpose. 
The fundamental principle of the law ^s, the protection of the dwelling-house ; 
the proper and obvious tests for deciding whether a building be or be not a 
dwelling-house must consist in its having been actually used as such, and in the 
continuing intention still to use it as such. Upon the question, what kind of use 
ought to give the character of a dwelling-house to a building, we conceive the 
proper answer to be, as regards the crime of burglary, the protection of its 
inmates from violence during the season of natural repose. 

Another question of considerable difficulty is to ascertain and define what 
buildings shall be considered as constituting a dwelling-house. This is a ques- 
tion, in the law of England, depending partly on mere division by walls and 
other like partitions, and partly on the mode of occupation, where there are 
several occupants of the same building. Upon both these points, and more 
especially the latter, a considerable conflict of authorities has existed. The term 
dwelling-house is not confined to the chamber actually slept in, but (subject to 
the distinctions founded on separate occupations) comprehends all parts of the 
building which communicate internally. Formerly the law was much more 
general; and all buildings which were under the same roof, or within the 
same outer fence or curtilage, and occupied together, were considered to con- 
stitute parcels of the dwelling-house, although not connected by any internal means 
of communication ; * and so also were out-houses adjoining to a dwelling-house, 
if they were occupied as parcel thereof, although there was no internal commu- 
nication.f The generality of this doctrine occasioned frequent difiiculties. J 

The rule on this subject was made much more simple and certain by the 
statute 7 & 8 of King Geo. IV. c. 29, s. 13, which excluded all buildings from 
being regarded as parcel of the dwelling-house although occupied therewith, 
unless there was a communication between such buildings and the dwelling- 
house, either immediate or by a covered and inclosed way. By the joint opera- 
tion of this statute and the rules of common law, every dwelling-house, con- 
stituted such by any part being inhabited, comprehended all parts internally 
connected either by any immediate communication or by means of covered and 
inclosed passages. But parts of the same building, whether originally or sub- 



Ha1e*s, P. C. 556, East s P. C. 496. In Davis's Case, East's P. C. 499, the prosecutor having taken pos- 
session of a house on a tenant leaving it, and having purchased the furniture, placed a servant in it, who 
slept there for three weeiis, in order to take care of the furniture, the prosecutor not intending to 
reside or carry on business there, it was held that this was not the dwelling-house of the prosecutor 
as he never intended to inhabit the house. In Thomson's Case, East's P. C. 498, the house which 
^as a new one, being the property of Mr. Holland, had been finished all but the painting and 
glazing, and a workman slept there by the authority of Mr. Holland for the purpose of protection, 
but no part of Mr. Holland's family had taken possession of it, and it was ruled not to be the 
dwelling-house of Mr. Holland. This is said to have been determined on the authority of Lyon's Case, 
£ast*s P. C. 497, but it appears that in Lyon's Case the house was vninhahitcd2X the time of the offence. 
That ca.«e therefore was no authority for the decision in Thomson's Case. In Harris's Case, East's P. C. 

498, the prosecutor having taken a house, procured two hairdressers to sleep there to take care of the 
goods and merchandise, but had not slept there, nor had any of his family, and it was held that the 
prisoners could not be found guilty of burglary. In the case of Jones and Longman, East's P. C. 

499, A. having died in his house, B., his executor, put servants into it, who lodged in it, and were at 
board wages, but B. never lodged there himself, and the court inclined to think that the house might 
be called the mansion bouse of H. because the servants lived there. This opinion seems to be in oppo- 
sition to the case of Davis, which is much more recent. It cannot, however, be doubted that to make 
the question of dwelling-house or no dwelling-house to depend upon the particular duties to be per- 
formed by a party sleeping in a house would be inconvenient, and that to deny protection because the 
agent employed was not a domestic servant, or because he was placed there to discharge a particular 
duty would he unreasonable, and we have therefore ventured to suggest a more certain rule. ^ 

♦ East's P. C. 492; 1 Hale's P. C. 558-9 ; Gibson's Case, 2 East's P. C. 508 ; Garland's Case, 
2 East's P. C. 493. 

t Brown's Case, 2 East's P. C. 493. 

t See Gibson's Case, 2 East's P. C. 508; Eggington's Case, ib. 494. 
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sequently separated by any wall or partition cutting off communication between 
those parts and such as are inhabited, formed no part of the dwelling-house, 
although the ownership or occupation might be the same. In conformity with 
this state of the law the 17th Article of the Digest has been framed. So far, 
then, as the term dwelling-house depends on the purpose for which some part 
must be used, and as regards the utmost limit to which every such dwelling-house 
may extend, the definition is complete. 

The law, however, makes other distinctions for the purpose of determining 
whose dwelling-house i$ burglariously invaded. These distinctions exist where a 
building, or portion of a building, all the parts of which are internally connected, 
is occupied by several persons inhabiting separate parts. Upon this subject we 
conceive that we have framed the 20th Article of the Digest in conformity with 
the existing law. The authorities, however, to be found in the books, are nume- 
rous and conflicting, and do not expressly warrant a rule so general as that we 
have proposed, although it seems to be sanctioned by the principles on which the 
decisions most to be relied on are founded. 

According to the 1st branch of the 3rd rule contained in Article 20, 
although several persons shall inhabit several (but connected) parts of a 
house, there being a common entrance in the occupation of some inhabitant, it 
shall be deemed to be the dwelling-house of such inhabitant. This is a position 
which may, we think, be extracted from the existing law. For it is clear that if 
the owner let off parts of his dwelling-house, but continue to inhabit part, the 
whole is still his dwelling-house, although if he inhabit elsewhere it ceases to be 
his dwelling-house, and then the rooms or sets of rooms so let can only be re- 
garded as the separate dwelling-houses of the tenants, and the breaking the outer 
door of the common entrance would not constitute a burglary. This distinction 
seems in principle to depend on the consideration that when the owner does so 
inhabit, the outer door and entrance being in his possession and parcel of the 
entire building, he is entitled to the protection afforded by it just as much as he 
was, before he let part to a tenant ; for it would be most unreasonable that he 
should be deprived of that protection because it was required for the sake of 
his tenant as well as himself; and although the breaking be into a part occupied 
by a tenant, yet the owner himself is by such breaking as much exposed to danger 
as if the part inhabited by himself had been broken. 

If therefore A., being the owner of a dwelling-house, let parts to B. and C. 
on lease, and inhabit part himself, a common outer door and entrance to the 
three parts still remaining in the possession of A., subject to the right of pas- 
sage in B. and C, then, as the law stands, the whole would be the dwelling- 
house of A., although the parts let to B. and C. were broken into. Suppose 
that things being so situated, A. should release to B. and C. the several parts im 
their occupation, the dwelliug-house would, it is presumed, be still (as regards bur- 
glary) the dwelling-house of A., for, as concerns occupation, the same state of 
things would remain precisely as before ; and to make this question, as regards 
the crime of burglary, to depend, not on the state of occupation, but on a rever- 
sionary right, would be to introduce a novel principle. The question evidently 
depends on the mode of occupation, not on the extent of the interest of any 
occupier ; a position strongly confirmed by the consideration, that were A^ 
without having so released, to cease to inhabit, the dwelling-house would no . 
longer be his, although his right as owner remained just as before. So again, 
which is to the same point, if A. were assignee for a term of the whole dwelling- 
house, and were then to assign parts to B. and C. for the remainder of the 
term, retaining and inhabiting a third portion himself, and retaining also the 
possession of the outer door and common entrance, subject to the rights of pas- 
sage granted to B. and C, the dwelling-house in such case would still be the 
dwelling-house of A. Suppose further, that A., in either of the two cases above 
suggested, having no interest except in the part inhabited by himself and the 
outer door and common entrance, transferred that interest to D., and that D. in- 
habited the part before inhabited by A*, it cannot be doubted that the dwellings 
house would, under the circumstances, be the dwelling-house of D., whose occu- 
pation as well as legal interest would be precisely the same as A.'s was before. 
Or the position may be thus illustrated. Supposing, as before, that A., being 
the owner and occupier of a dwelling-house, lets parts severally to B. and C., the 
three occupiers having a common entrance and outer door, of which A. still 
remains possessed, the dwelling-house, under the circumstances, would be that of 
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A. whilst he inhabited part of the house.' If A. were, to cease to inhabit, the 
dwelling-house would no longer be his, but in case he caused an agent or servant 
to sleep in the part he before occupied the whole would, for the purpose of bur- 
sary, again become his dwelling-house, for, in point of law, he would then be 
inhabitant just as before. But if A. could thus constitute himself such owner 
for the purpose of protection to his agent, it would be singular that he should 
not be able to transfer that protection to a tenant or purchaser. If then the 
coocliision be attainable, that where one inhabits part of such a building or por- 
tion of a building, and is also in possession of the entrance and outer door, used 
by himself and other inhabitants, such building may be considered, for the pur- 
poses of burglary, to be the dwelling-house of that person, it follows that the 
same consequence must obtain without any regard to the particular circumstances 
from which such a state of things has arisen. The common law doctrine and 
distinctions on this subject seem to have turned on thissingle difficulty, viz. of consi- 
derhig that to be the outer door of a dwelling-house which was not in the occu- 
pation of an inhabitant ; for in such case where there were several inhabitants the 
dwelling-house could not be considered to be the dwelling-house of any one 
rather than of any other of such inhabitants of distinct parts ; neither could it 
properly be considered to be the joint dwelling-house of all, there being no joint 
occupancy. That difficulty is removed where an inhabitant is in possession of a 
common outer door and entrance. These observations and authorities will, we 
conceive, justify the first branch of the third rule above referred to. 

The second branch of the third rule, viz., that if such outer door and common 
entrance be not in the occupation of any one inhabiting part of such building or 
portion, each inhabited room or set of rooms shall be deemed to be the dwelling- 
oonse of the person inhabiting it, depends upon the same principles, and seems 
to be fully warranted by the authorities. Within this description the ordinary 
cases fall of chambers, or rooms in the inns of court, which open into a common 
staircase. Although there should be an outer door to such common staircase, the 
breaking of such outer door would not be burglary, neither the staircase nor 
outer door being in the possession of any one inhabiting any of such rooms or 
chambers.* ^ 

We now advert to the last branch of the above-mentioned rule, viz., that if 
there be no common entrance to such building or portion of a building, then each 
inhabited room or connected set of rooms shall be deemed to be the separate 
dwelling-house of the person inhabiting the same. This seems to be warranted, 
as well by analogy to the general principles of the common law in respect of 
burglary as by direct authority. If the owner of a house, the parts of which 
were connected by internal communication, were to let parts to A., B., and C, 
each of whom had access to his own by a separate door, there being no common 
entrance, each part must be considered to be the dwelling-house of each separate 
inhabitant ; for if the part inhabited by A. were to be burglariously entered, 
it could no more be regarded as the dwelling-house of B. than it could be con- 
sidered to be that of C. ; and unless it were to be deemed to be the dwelling- 
house of A. alone, it would be uncertain whose dwelling-house it was. And for 
want of any joint occupancy it could not be considered to be the dwelling-house 
of the three. And in such a case it makes no difference, although the owner 
himself occupy a portion, he and each of his lodgers or tenants having a separate 
outer door. This was expressly ruled by Holt, C. J., at the Old Bailey, in ITOl.t 

The observations which we have thus made, and the authorities to which we 
have referred, will serve to show the difficulties which have been experienced at 
common law in determining whose dwelling-house should be said to have been 
broken, in eases of distinct occupations of connected parts of a building. The 
knot might have been cut by restricting the definition of a dwelling-house to 
the terms of Articles 13 and 17, and by permitting all connected parts of the 
dwelling-house so defined to be described as the dwelling-house of any one of 
several distinct inhabitant occupiers. The objection to this as a general rule 
would be, that it would constitute a departure from the present rules of the 
common law, and would in some instances be too narrow to include that as a 
bnrglary which would be within the principle of the definition. 

It may be observed that there is a case which may make it desirable to extend 
the limits of the law against burglary, viz., where the owner of a dwelling-house, 

» Eaa^a P. C. 492 ; 1 Hale'8 P. C. 556 ; 1 Hawk. P* C. c. 38 ; Cro. Car. 474. 
t See 2 East's P. C. 505. 
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part of which is let to a lodger, breaks into the chamber of the latter in the 
night-time with a felonious intention. As against a stranger the whole dwelling- 
house would be the house of the landlord, and if in the case of such an offence 
against his tenant the whole were still to be considered to be his (the landlord's) 
dwelling-house, he would not be guilty of burglary by breaking into any part. 
This particular case may be provided for under the head of Procedure, where a 
rule may be laid down that in every case of such severed occupation the chamber, 
or set of connected rooms occupied by the tenant, may be described as his 
dwelling-house. 

Although in construction of law there are many instances of a breaking unac« 
companied by any force whatever, as in the case of an entry by fraud, yet it is 
singular that many nice distinctions should exist on the question, what shall be 
sufficient to constitute a breaking by force. It has been decided that the entering 
by a door by means of lifting a latch is a sufficient breaking. On the other hand, 
it has in several cases been questioned whether, the raising of a trap-door, 
kept in its closed position by the meife force of gravity, was a sufficient breaking. 
In Callan's Case,* a heavy flat door of a cellar, which would keep closed by its 
own weight, and would require some degree of force to raise it, had been opened. 
The door had bolts on the inside by which it might have been fastened, but it 
did not appear that it was so fastened at the time of the imputed offence. The 
judges were divided in opinion whether the opening of this door was such a 
breaking of the house as constituted burglary. On the other hand, it was holden 
in Brown's Case,t that the opening of a similar trap-door was a sufficient break- 
ing, and the only perceptible distinction between these cases is, that in Brown's 
case there were no interior fastenings at all, whereas in Callan's Case there were 
fastenings, though they were not used. In Russell's case, 1 Moody's Crown 
Cases, 377, in the discussion of which Callan's Case and Brown's Case were 
considered, an entry was made through a cellar, the entrance to which from the 
outside was by a flap which let down, and by raising which the prisoner had 
entered. The flap had been occasionally fastened with nails, but the jury found 
that on the night in question it had not been nailed down. In this case the 
judges held that the breaking was sufficient. * The result, however, of those 
cases, and the impression of the profession are that the lifting up of a trap-door, 
although unfastened, is sufficient. If this be correct, it seems to follow that the 
mere opening of a door, although neither barred nor latched, would also consti- 
tute a breaking. For it is impossible, upon any intelligible principles, to dis- 
tinguish between the degree of force used to raise a trap-door, and that suffi- 
cient to open the ordinary door of a dwelling-house. 

By the statute 12 of Queen Anne, st. 1, c. 7, (repealed by the statute 7 and 8 of 
King Geo. IV. c. 27, and re-enacted by c. 29 of the same statute,) the crime of bur- 
glary was extended to the case of an offender who having committed a felony in a 
dwelling-house, or having entered therein with intent to commit a felony, afterwards 
broke out of such dwelling-house in the night-time. This extension does not, 
we think, rest upon any just principle. After a felony has been committed 
within the dwelling-house, the offence is not in reality aggravated by lifting the 
latch of a door or the sash of a window in the night-time, in order to enable the 
oflfender to escape. A breaking out may indeed be an innocent act, as it may 
be committed by one desirous of retiring from the further prosecution of a 
Clime ; and the extension of the law of burglary to such a case is not warranted 
by the principles on which the law is founded, inasmuch as a circumstance not 
essential to the guilt of the offender, or the mischief of the act, is made legally 
essential to the crime. It is ineffectual even with a view to the object proposed ; 
the pretext for conviction fails in the absence, of a breaking out, which is a 
casual and uncertain circumstance. 

Whilst for these reasons we recommend the repeal of the statute 7 and 8 of 
King Geo. IV. c 29, as regards this extension of the law of burglary, we think 
it politic that provision should be made for the punishment of offenders, who 
cannot be convicted of an aggravated offence merely because no breaking or bur- 
glarious entry can be proved.^ And we have inserted a clause for this purpose. 

♦ Russell and Ryan's Crown Cases, 157. f 2 East's P. C. 487. 

X In Smith's Case, Moody's C. C. p. 178, it was held that if the sash of a window be partly open, 
but not sufficiently so as to admit a person, the raising it so as to admit a person is not a breaking of 
the house. The prisoner was convicted on the authority of a former case where the same point had 
occurred. But the judges held that this could not be considered to be a breaking, there being no de- 
cided case to that efiect. 
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In the arrangement of the rules respecting burglary in the Digest, we have 
adhered to the characteristics of the offence as contained in the existing law ; 
treating the invasion of a dwelling-house in the night time as the corpus delictif 
and the circumstances of violence and ill-usage to inmates as aggravations. In 
conformity also with the present law we have considered house-breaking with 
its several aggravations as a separate and distinct offence from burglary. If, 
however, the object had been to re-construct the law upon this subject, instead of 
merely digesting it with reference to existing rules and definitions, we are aware 
that a far simpler and more convenient method of arrangement might have been 
applied. In the French law, and in mostof the modern codes of Europe, breaking 
an inhabited house is treated as an aggravation of theft.* This is an imperfect 
means of classification, for as the breaking may be attended with the commission 
or intention to commit other offences, we see no reason why it should be con- 
sidered as an aggravation of theft alone. The proper course, as it appears to us, 
would be to consider breaking a dwelling-house as in all cases the simple offence ; 
and then to classify the circumstances of stealing or committing any other offence 
therein, of night-time, and of alarm or injury to inmates, as so many aggravations, 
to each of which, when added to the crime of house-breaking, an appropriate 
place in the scale of punishments should be assigned. We apprehend tnat an 
arrangement of the law upon this principle would obviate many of the most em- 
barrassing di£5culties by which the subject is at present attended. 

♦ Code P<{nal, Art. 381. See also the Bavarian Code, Art. 221. Prassian Code, An. 1163. 
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BURGLARY. 



Burjclary. 



What particulars 
essential to the 
crime of burglary. 



SUMMARY OF CONTENTS. 

[Definition of Burglary, Art I — 8. Entry by a perton, on admission giTeii by an inmate^ Burgrlary in 
both, Art 9. What Act of Entry sufficient. Art 10. Entry by Persons having Authority to 
enter. Art- 11, 12. Definition of Dwelling house. Art. 13—15. Casual Occupation, Art 17. 
Extent of Dwelling-house, Art. 17, 18. Definition of inner part of a Dwelling-house, Art. 19. 
Ownership of Dwelling-house, Art. 20. Definition of Night, Art 21. Aggravated Burglary, 
Art. 22. Unlawfully entering a Dwelling-house in the night with intent to commit Felpny, 
Art 28. Definition of a Breaking, Art 24.] 

Art. 1. 
Whosoever shall commit the crime of burglary shall incur the penalties of the 



class. 



Art. 2. 



It is essential to the crime of burglary : — 

1st. That an entry (a) be made into a dwelling-house of another, or some 
inner part of a dvrelling-house of another, by the means or in the manner herein- 
after defined. 

2dly. That such entry be made, either with intent to commit some felony in such 
dwelling-house, or inner part of a dwelling-house, or, that the oflFender, having made 
such entry, should commit some felony (6) in such dwelling-house, or inner part 
of a dwelling-house. 

3dly. That such entry be made, and such felony, where the commission of a felony 
is essential to the offence, be committed in the night-time, as hereinafter defined. 

(a) According to the common law definition of burglary, an actual breakings as well as an entry, 
was essential to the offence ; but, as shown in the Prefatory Remarks, when in later times it became 
expedient to punish such invasions of the dwelling-house as were effected by stratagem or fraud, or 
by means of intimidation, as well as those effected by force, it was found necessary, in order to bring 
such invasions within the meaning of'burglary, to construe acts of this description to be sufficient break' 
ings to satisfy the law. We have already in our Fourth Report (p. 8) pointed out the evil of thus employ- 
ing terms which have an ordinary and well understood signification in a technidil or constructive 
sense, differing from their popular meaning. In order to obviate this objection, we have so defined 
the crime of burglary, as to include all the essentials of the common law offence, but at the same time 
to get rid of the necessity of stretching the meaning of terms beyond their popular signification. In- 
stead of defining the offence to be a breaking and entering, &c., we have described it as consisting in 
an entry by any of the means which either in popular language or by construction of law have 
been held to amount to a breaking. 

(6) As this part of the definition of burglary is adopted by us in opposition to many authorities, 
some explanation of our motives in this respect is necessary. In almost all the text-books, ancient and 
modern, the offence is defined to be '' a breaking and entering the dwelling-house of another in the 
night, with intent to commit some felony within the same, whether such felonious intent be executed 
or not.'* See 3 Inst. 63 ; 1 Hale's P. C. 549 ; 1 Hawkins's P. C. c. 38, s. 1 ; 4 Black. Com. 224 ; 
2 East's P. C. 484 ; 2 Russell, 900. According to this definition, the actual commission of a felony 
in the dwelling-house is wholly immaterial, except as evidence of the intent with which the offender 
broke and entered. But in Vandercomb and Abbot's case, 2 East's P. C. .519, Mr. Justice Buller 
says, ** burglary is of two sorts : first, breaking and entering a dwelling-house in the night-time, and 
stealing goods therein ; secondly, breaking and entering a dwelling-house in the night-time, with intent 
to commit a felony, although the meditated felony be not committed. The circumstance of breaking 
and entering the house is common and essential to both species of this offence ; but it does not of 
itself constitute tKe crime in either of them ; for it is necessary to the completion of burglary, that 
there should not only be a breaking and entering, but the breaking and entering must be accompa- 
nied with a felony actually committed, or intended to be committed ; and these two offences are so 
distinct in their nature, that evidence of the one will not support an indictment for the other." 
Mr. East, in observing upon this part of Mr. Justice Buller's judgment, expresses a doubt '' whether 
the definition of the crime be not solely resolvable into the breaking, &c., with an intent to commit 
felony ; of which the actual commission is such strong presumptive evidence, that the law has adopted 
it, and admits it to be equivalent to a charge of the intent in the indictment. And therefore an indict- 
ment charging the breaking, &c., to be with intent to steal, is said to be supported by proof of actual 
stealing^ though certainly not vice versll." It has been held repeatedly, that if an indictment charge 
a burglary with intent to commit a felony, it will be supported by evidence of a felony actually com- 
mitted, Locost and Villars's Case, Kelyng SO; 1 Hale's P. C. 560 ; and consequently the report of the 
above judgment of Mr. Justice Buller states this point too largely according to the ancient definition 
of the offence, which considers the corpus delicti complete upon a breaking and entering with a felo- 
nious intent. But many nice questions have arisen, and may arise, in consequence of resting the 
substanoe of the offence altogether upon the intent. It is obvious that a man may break a house with 
intent to commit a trespass, and aflerwards may commit a felony not contemplated by him at the time 
of the breakiiig, or he may break with intent to commit a felony of one kind, as a rape, and may after- 
wards commit another kind of felony, as a theft. If, in such cases, the indk:tment stated the breaking 
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to be with intent to commit the felony actually committed, the offender must be acqnitted. But were 
the offence de6n«d in the alternatife, at suggested by Mr. Justice BuUer in Vanderoomb and Abbott's 
Case (though inaccurately accordhig to the ordinary definitions) no difficulty of this kind could arise, 
as the indictment must then always charge either the intent or the actual commission of a felony 
according to the fact, and the proof of the former could not sopport the latter, and vice versft. For 
this reason, though a definition resting wholly upon the intent has the advantage of simplicity, and is 
perhaps the proper statement of the existing law, we think that it would be more cmivenient, upon 
the whole, io adopt the alternative definition. 

Art. 3. 
An entry, so far as regards the means or manner of eifeeting it, shall be suffi- What entry suffix 

cient to constitute bui'glary, if it be effected by any of the means, or in the manner ^*^°* " rerodsthe 
,./*. •/•! J J » meanff ana manner 

hereinalter specmed* of entering. 

Art. 4. 

1st. If it be efiected by means of any force used to break, displace, or open any By breaking. 
part of the walls, roof, ceiling or floor of a dwelling-house, or any door, window, 
or other impediment opposed to entrance into a dwelling-house ; and, as regards 
an entry into the inner part of a dwelling-house, if it be effected by means of any 
force used to break, displace, or open any part of the walls, partitions, ceiling, or 
fk)or of such inner part, or any door or other impediment opposed to entrance into 
such inner part, (c) 

(c) See the Prefatory Remarks. Lord Hale says, •• these acts amount to an actnal breaking, viz., 
*^ opening the easement or breaking the glass window, picking open the lock of a door, or putting 
^ back the look or the leaf of a win<k>w, or unlatching the door that is only latched." 1 Hale's P. C, 
552. 

Art. 5. 

2dly. If it be effected by means of any violence or threat of violence, either to By intimidation, 
the person or property of another, or by any other means of intimidation, direct 
or indirect, (d) 

(d) There may also be a breaking in law, where, in consequence of violence commenced or threat- 
ened in order to obtain entrance, the owner, either from apprehension of the force, or with a view 
*' more efiectually to repel it, opens the door, through which the robbers enter." 2 East's P. C. 486. 
As a reason for this rule it is said by some of the authorities that the opening of the door by the owner 
in such a case, being oecasioned by the felonious attempt of the ofiender, is as much imputable to him 
as if it had been done with his own hands. Hawkins's P. C, Book I., chap. 38, s. 7. 

Art. 6. 

3dly. If it be ^ected by means of any stratagem, trick, or device, fraudulently By fraud, 
practised for the purpose of obtaining admission, or by collusion or conspiracy 
with any other person unlawfully affording or facilitating such entry, (e) 

(e) Thieves, having an intent to rob, raised the hue and cry, and brought the constable, to whom 
the owner opened the door, and when they came in, they bound the constable and robbed the owner ; 
held burglary. So, if admbsion be gained under pretence of business, or if one take lodgings with a 
like felonious intent, and afterwards rob the landlord : for the entrance was gained by fraud, and the 
Taw will not endure to have its justice defrauded by such evasions. By the same reasoning, getting 

possession of a dwelling-house by a judgment against the casual ejeetor, obtained by false affidavits, i 

without any colour of title, and then rifling the house, was ruled to be a breaking of the house, and 

consequently, if it had been done in the night-time, would have amounted to burglary. 2 East's P. C, 

485. In Ann Hawkins's case, it appeared that the prisoner was acquainted with the house, and 

knew that the family were in the country. Meeting with the boy who kept the key, she desired him 

to go with her to the house, and to induce him promised him a pot of ale. The boy accordingly went 

with her, opened the door, and let her in. She then sent the boy for the pot of ale, robbed the house, 

and went off. This being in the night-time was adjudged to be clearly burglary in the woman^ for 

she prevailed with the boy by fraud to open the door with intent that she might rob the house. 2 

East's P. C, 485. ** If A., the servant of B., conspires with C. to let him in to rob B., and, accord- 

** ingly, A. in the night-time opens the door or window and lets him in, this is burglary in both ; for 

*^ if it be burglary in C. it must needs be so in A., because he is present, and aiding to C. to commit 

** this burghuy.'* 1 Hale's P. C, 558. 

Art. 7. 
4thly. If a party enter upon admission fraudulently given by a servant or other By conspiracy with 
inmate. (/) ^""^*^- 

(/) See note to Article 9. 

Abt. 8. 

5thly. If a party enter into the ehimney of a dwelling-house of another, although into the chimney of, 
no room or apartm^rt of sudi dwelling-house be enterc^d. (g) » dwelling-house. 

(g) There is no doubt that by the law of the present day the entry described hi this Article would 
be a breaking; it is, however, obviously a constructive breaking only. Lord Hale says, ^Tliere was 
one arraigned before me at Cambridge for burglary, and upon the evidence it appeared that he crept 
down a ^nuiey. I was doubtful whether this were burglary, and so were some others ; but upon 
examination it appeared, that in his creeping down some of the bricks of the chinmrr were leosened, 

C2 
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and fell down in the room, which pnt it out of question.'* 1 Hale's P. C. 552. In most of the text- 
books it has been laid down, notwithstanding^ the reasonable doubt expressed by Hale, that it was a 
breaking: to creep down a chimney, because the hou^e was as much shut as the nature of the thing 
would admit of: see 1 Hawkins's P. C. c 38, s. 6 ; 2 East's P.O. 485. And at last, in Price's Case, 
Russell and Ryan's Crown Cases, p. 450, it was resolved, by a majority of the judges, that it was a 
sufficient breaking and entering of a house to constitute burglary if the offender got into the chimney, 
though he did not enter any of the rooms of the house. 

Art. 9. 

Entry by person on Where an entry is effected upon admission fraudulently. given by a servant or 

admission given other inmate, such entry, so far as regards the fact of entry, shall constitute burekry 
by inmate, burglary n • xi ^ • i. • ^r ^ j 'i j /rv 5 J 

in both. as well in the servant or inmate as m the party so admitted, (h) 

(h) Cornwall was indicted with another person for burglary. It appeared that he was a servant 
in the house, and in the nighttime opened the street door and let in the other prisoner, who robbed 
the house. Cornwall then let him out at the door, but did not go out with him. It was doubled at 
first whether this was burglary in the servant, as he did not go out with the other prisoner ; but at a 
meeting of all the judges, they were unanimously of opinion that it was burglary in both, and accord- 
ingly Cornwall was executed. 2 East's P. C, 486. 

Art. 10. 



What act of entry 
shall be sufficient. 



Entry by person 
having authority to 
do so. 



Entry by inmate. 



Definition of dwell- 
ing- house. 



As regards the act of entry, the partial (i) entry of any offender into a dwelling- 
house, or the inner part of a dwelling-house, or the introduction of any engine (A?), 
or instrument, or any part of any engine or instrument, into a dwelling-house, or the 
inner part of a dwelling-house, or the discharge of any missile into a dwelling- 
house, or the inner part of a dwelling-house, shall be deemed to be an entry 
sufficient to constitute burglary, provided such partial entry by such offender be 
made, or such engine or instrument, or part thereof, be introduced, or such missile 
be discharged with intent to commit a felony in such dwelling-house, or inner part 
of a dwelling-house. 

(0 It is deemed an entry where the " thief breaketh the house, and his body, or any part thereof, as 
bis foot or his arm, is within any part of the house, or where he putteth a gun into a window which he 
hath broken, though his hand be not in," 3 Inst. 64. *' Thieves came in the night to rob A, who, 
perceiving it, opens his door, and issues out and strikes one of the thieves with a staff. Another thief 
having a pistol in his hand, perceiving others in the entry ready to interrupt them, puts his pistol 
within the door over the threshold and shot, so that his hand was over the threshold, but neither his 
foot nor the rest of his body; and upon this evidence by great advice it was adjudged burglary, and 
the thiff was hanged." 1 Hale's P. C. 553. In the case of R. r. Rust, 1 Moody's C. C, p. 183, it 
was held that the throwing up a window and introducing an instrument between such window and an 
inside shutter \o force open the shutter is not sufficient to constitute burglary, if the hand, or some part 
of it, be not within the window. It should seem that even if the hand had been introduced this wouki 
not have been burglary, if done merely to facilitate enhance and not to commit a felony ; if done 
for the former purpose only, there seems to be no distinction between the inserting the hand and the 
inserting any other instrument 

{k) This word is used by Lord Coke in describing a breaking and entry, 3 Inst 64. 

Art. 11. 

An entry into a dwelling-house, or any inner part of a dwelling-house, by any 
person haying authority to enter therein, shall not be deemed to be an entry suffi- 
cient to constitute burglary, although he enter with intent to commit a felony, or 
having entered, commit a felony therein. (/) 

(0 ^ Hale s P. C. 554, 555. 

Art. 12. 

An entry by an inmate of a dwelling-house into any inner part thereof, and not 

made by virtue of any authority, trust, or employment, is a sufficient entry into 

such inner part to constitute burglary, (mj 

(m) " The servant lies in one part of the house, the master in another, and the stair-foot door of 
the master*s chamber is latched ; the servant came in the night and unlatched the stair-foot door, and 
went up into his master's room with a hatchet intending to kill him and wounded him dangerously, 
but the master escaped. Upon this special matter found at the Winchester assizes, by tlie advice of 
the greater number of the judges, exceptU pauciSy it was adjudged fek)ny, and the offender was 
executed." 1 Hale's P. C. 555. 

Art. 13. 
A dwelling-house consists of any fixed and permanent building (n) which at the 
time of the offence had been or was used, and was intended to be used, either con- 
tinuously or at intervals, for the purpose of lodging or dwelling therein by night, (o) 

(n) See Hale's P. C. 557-59; 3 Inst. 64; 1 Hawk. P. C. c. 38, 8.35; East's P. C. 492; 2 Rus- 
sell, 13. Although the authorities do not supply any precise description of the building which, if inha- 
bited, may be the subject of burglary, they exclude by instances and illustrations inclosed grounds and 
all erections of a merely moveable and temporary nature, such as booths or tents. 

(o) The principle upon which the above rule respecting inhabitancy, as constituting a dwelling- 
house, is founded, may be illustrated by the following cases: — A person possessed of a house in West- 
minster, wherein he dwelt, took a journey into Cornwall, intending to return, but sending his wife 
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and family out of town, and leaving no person living in the house during his absence. He left the 

key with a friend, who was to look after the house. Afler the prosecutor had been gone a month, no 

person being in the house, it was broken open in the niirht and g^ods were stolen. He returned a 

month aAerwards with his family, and again inhabited the honse. This house was holden, by Lord 

Holt and other very eminent judges, to have been a dwelling-house at the time it was broken open. 

NichoDs's Case, 2 East's P. C. 496. A person had a country house at Hackney, whbh he used in 

the summer, his chief residence being in London. At the latter end of the summer preceding the 

time of the commission of the ofience, he removed with his whole family from Hackney to his house 

in London, taking with him a considerable part of his goods, in the November following, the house 

at Hackney was broken open and partially rifled; in consequence of which he removed the remainder 

of his furniture, except a clock and some lumber, to London, leaving no bed or kitchen furniture, or ^ 

anything else fit for the accommodation of a family. In January following the house vms again 

broken and robbed, and this was the transaction which formed the subject of the trial. The prosecutor 

was asked whether, at the time he dtsfurnished his house after the first robbery, he had any intention 

of returning to reside there ; and he answered that he had not come to any settled resolution on the 

subject, but was rather inclined totally to quit the house and let it to a tenant. The court were of 

opinion that the prosecutor having left his house, and disfurnished it in the manner before mentioned, 

without any settled resolution of returning, but rather inclining to the contrary, it could not be deemed 

his dwelling-house at the time the fact was committed. Nutbrown's Case, Foster's Crown Law, p. 

76. 2 East's P. C, 496. 

Art. 14. 

The motive or object for using such building for the purpose in the last preceding 

Article mentioned shall not be deemed to be material to the offence, (jo) 

(p) Article 13 seems to render this and the next Article unnecessary, but it is safer that the rules 
which they contain should be expressed than that they should be left to inference. 

Art. 15. 

And such building shall be deemed to be a dwelling-house, although it be not 
inhabited by living therein during any part of the day. ( q) 
(q) See the Prefatory Remarks, p. 4. 

Art. 16. 

The mere casual occupation of any such building, without the consent or Casual occupation.* 
licence of the owner or occupier thereof that such building should be used either 
continuously or at intervals for the purpose of dwelling or lodging therein by night, 
shall not constitute such building a dwelling-house, (r) 

(r) See 3 lubt. 64. Thus the mere circumstance of a servant sleeping in a barn on the night on 
which it was broken open, and for several nights before, he being put (here for the purpose of watching 
thieves, will not make the barn a dwelling-house. Brown's Case, 2 East's P. C 497. Whether the 
barn is a dwelling-house in law will depend upon the application of the rules contained in Articles 17 
and IS. 

Art. 17. 
The whole of any fixed and permanent building, and the whole of any portion Exient of dwelling* 
of any fixed and permanent building, the parts of which communicate either ^^^^ 
immediately or by means of any covered and inclosed passage, and any part of 
which has been or is used, and is intended to be used as mentioned in Article 13, 
shall be deemed to be a dwelling-house, (s) 

(s) Where there is an actual severance in fact, by any wall or partition, all internal communi- 
cation being cut off, and the parts being inhabited by several occupants, each part, according to the 
above Article, becomes a separate dwelling-house, see 2 Ekist's P. C. 504 ; and this is so, although 
persons being joint owners of an entire house or building divide it by a partition cutting off all 
internal communication ; Jones's Case, 2 East's P. C« 504. 

Art. 18. 

Provided that no building, although it be within the same curtilage with the What buildings 
dwelling-house, and be occupied therewith, shall be deemed to be part of such ^^^^"flK^dwelir^^ 
dwelling-house for the purpose of burglary, unless there shall be a communication house. ^ 
between such building and dwelling-nouse, either immediate or by means of a 
covered and inclosed passage leading from the one to the other, (f) 

(0 7 and 8 Geo. IV. c. 29, s. 13. 

Art. 19. 

An inner part of a dwelling-house consists in any room, chamber, or compart- Definition of inner 
ment, being parcel of a dwelling-house as above deiSned ; but no cupboard, press, gaj^of a dwelling- 
locker, chest, or other receptacle or repository, whether attached to the freehold or 
otherwise, shall be deemed to be an inner part of a dwelling-house as regards the 
offence of burglary, {u) 

(m) It is scarcely necessary to introduce an express exception on this subject, inasmuch as such a 
case could not be properly considered to fall within the description of burglary above given. As, 
however, this was formerly questioned, we have deemed it better to exclude all doubu See 1 Hale's 
P. C. 527 ; 2 Hales P. C. 358 ; Post. 108. 
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Ownership. 
Sole occupation. 



Joint occiipation. 



Severed occupation 



Art, 20. 

The ownership of a dwelling-house shall be ascertained by the following rules, in 
respect- of the mode of occupation : — 

1. Where such building or portion of a b<iilding, as is mentioned in Article 
17, shall be in the occupation of one person, such building or portion shall be 
deemed to be his dwelling-house, whether he dwell therein himself, or whether the 
same be inhabited by any servant, agent, or other person whatsoever^by his authority 
or licence. 

2. Where such building or portion of a building, as is mentioned in Article 17, 
shall be in the joint occupation of several persons, such building or portion shall 
be deemed to be the dwelling-house of such persons, whether they or any of 
them shall dwell therein, or wliether the same be inhabited by any servant, agent, 
or other person whatsoever, by the authority or licence of them or any of them. 

3. Where such building or portion of a building, as is mentioned in Article 17, 
shall be occupied as to several parts by several persons, then in case such parts diall 
have an outer-door and entrance in common, which shall be in the occupation of 
any person inhabiting any of those parts, the dwelling-house shall be deemed to be 
the dwelling-house of that person. And in case such outer-door and entrance in 
common be not so occupied by any such inhabitant, or in ease there be no such 
outer-door and entrance in common, each of the rooms or connected sets of rooms 
so severally inhabited shall be deemed to be the dwelling-house of the person so 
inhabiting the same. And in case two or more of such severally occupied parts 
shall have an outer-door and entrance in common, but other such parts shall have 
separate entrances only, then if such outer-door and entrance in common be occu- 
pied by any inhabitant of any of those parts having such entrance in common such 
two or more parts shall be deemed to be the dwelling-house of that inhabitant ; 
and any other part or parts so severally inhabited shall be deemed to be the 
dwelling-house or several dweUing-houses of the person or persons so inhabiting 
the same, (t?) ^ - 

(v) See Prefaior]F Remarks, p. 6. The rules stated in this Article appear to us to compreheiid all 
the varieties of ownership which can occur. The law upon this subject is at present difficult and 
complicated, but we apprehend that a few simple rifles may be laid down respecting' procedure by 
which the emUan^asaiiieot now experieneed may be iu great measure avoided. 

Art. 21. 

Definition of night. So far as the same is essential to the offence of burglary, the night shall be con- 
sidered to commence at nine of the clock in the evening of each day, and to conclude 
at six of the clock in the morning of the next succeeding day. (w) 
(w) 7 WUL IV. and 1 Vic c 8. a. 4.. 



Burglars beating, 
&c., inmates. 



Art. 22. 

Whosoever shall burglariously enter into any dwelling-house, or any inner part of 
a dwelling-house, and shall assault with intent to murder, any person being therein 
or shall stab, cut,, wound, beat, or strike any such person, shall suffer death, (j?) 

(x) 7 Will. IV. and 1 Vic. c. 86, s. 2. 

Art. 23. 

Enterinjc dwelling- Whosoever shall by any other means than those, or in any other manner than 

house by night with j^^jj ^ jg hereinbefore defined, unfawfially enter into a dwelling-house, or the inner 

felo^ &c. ™* part of a dwelling-house of another, by night, with intent to commit some felony 

therein, or having so nalawfuUy entered into a dwelling-house or the inner part of 

a dwelling-hoikse of another, shall, by night, commit any felony therein, shall incur 

the penalties of tke class* (y) 

(y) Sne the Prefatory Remarks, p. 8. 

Art. 24. 

Any entry iato a church, chapd, dweUing-hmtse, shap, warehouse, or counting- 
house, whkh shall be ^ected by any of tlie means specified in Article 4, shall be 
deemed to be a breaking thereof respectively, in respect of any provision which 
makes the breaking thereof criminal, (z) 

(z) See the Fourth Report of the Commissioners on Criminal Law, p. 5fi, Art. 50, note (e). 



Dafinition of a 
breakinic* 
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OFFENCES AGAINST THE EXECUTIVE POWER. 



Prefatory Remarks. 



Offences against the due exercise of the executive power constitute an extensive, 
and very important class ; and we now propose, according to the method pre- 
viously adopted, to consider, in the first place, the general principles upon which 
such offences depend, and the distinctions which are peculiar to them ; and then 
to notice so much of the law of England respecting such offences as appears to 
us to require observation. 

As direct offences against the due administration of the executive power must 
consist principally in thie omission to discharge a duty, or in the obstruction of some 
person in his discharge of a duty, such offences are naturally distinguishable, — 

First As omissions to discharge legal duties. 

Secondly. Direct obstructions of the executive power. 

Thirdly. Offences tending indirectly to obstruct the executive power. 

FourthJy. Abuses of the executive power. 

The principles on which this class of offences depends are obvious. For 
carrying into effect the scheme of the constitution, and in order to the due 
administration of the laws, various official agents are required invested with 
powers adapted to those purposes, and upon the faithful execution by such officers 
of the various powers intrusted to them must the due working of the state 
machine for all practical purposes depend. To this end it is necessary — first, 
to provide for the selection of officers duly qualified, and secondly, to compel 
the execution of public duties by those lawfully appointed for the purpose. 

The selection of fit persons for the discharge of public functions is a duty so 
dependent on the exercise of a discretionary power of judging as to fitness and 
qualification for office, as in a great measure to exclude the possibility of 
restraining by penal laws any abuses of the confid^ice reposed in those who are 
by law invested with the power of selecting persons. In one important respect, 
however, the law interferes to prevent a practice fraught with temptation to the 
parties invested with patronage and with mischief to the public, viz., the sale of 
public offices, by punishing those who offend in this respect. 

The dignity, patronage, and emolument which usually appertain to the higher 
executive offices render them objects of competition, and, in effect, supersede 
the necessity for coercive laws to compel individuals to take upon themselves the 
execution of such offices. In respect of offices of an inferior degree, it is requisite 
not only that the law should provide means for msdcing a fit selection of persons 
for the dii^charge of those, but also should compel the individuals so appointed 
to perform their various duties. Hence the refusal to take and execute a public 
office necessarily constitutes an offence of a public nature, on the part of one who 
is bound by law to execute such office. 

The same principle further requires that a party on whom the legal duty of 
discharging a particular office is cast should jEsuthfully execute all the duties per- 
taining to it ; and therefore the omission to perform any part of such duties properly 
constitutes an offence against the right of the public to have all functions of a 
public nature properly executed* The same considerations are applicable to the 
negligent or imperfect performance of any official duty : and it can make no 
difference whether the particular service neglected be one of a series belonging 
to a permanent continuing office, or whether, arising out of peculiar circum- 
stances, it be by law required to be performed under some special exigency 
whenever it may occur. 

It is obviously essential also to the due administration and operation of the exe^ 
cutive power not only to compel every member of the community faithfully to 
render the official services assigned to him by law, but also to compel others to 
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obey all lawful orders and commands which emanate from competent authority. 
And as it is essential to compel the due execution of official authority by those 
to whom it is intrusted, so is it also necessary to render that execution effectual 
by prohibiting obstruction and resistance to such execution. The neglect to 
execute a public duty being criminal, the unlawful resistance to the execution of 
such a duty must also be an offence of a corresponding nature. 

As direct obstructions of the exercise of the executive power are thus pro- 
perly regarded as offences, so also are practices which tend indirectly to interfere 
with the administration of that power. * 

Offences of this class consist principally in the sale of offices, bribery, and other 
corrupt agreements or solicitations to violate official trusts. 

The offence of bribery seems (as will afterwards be more particularly noticed) 
to have been regarded by some authorities as confined to the corruption of 
officers of justice ; the evil, however, which results from so odious a practice 
knows no such limits, but may pervade and corrupt every branch of the executive 
power. Mr. Hume, in his Commentaries on the Criminal Law of Scotland, ob- 
serves,* " And here let me take occasion to say in general on this head of 
" bribery, that as the turpitude is undeniable of seducing any servant of the 
** public to betray his trust, of what kind soever it be, so there can be no doubt 
** of the competency at common law of inflicting a suitable punishment on account 
" of any, even unsuccessful, if serious, endeavour which is made towards so foul 
'' an end.'* 

Another offence of this nature consists of an unlawful intrusion into office, or 
an unwarranted assumption of official power. Such conduct amounts to an indirect 
obstruction of the executive power, inasmuch as the offender excludes from the 
discharge of official duties some other person, who, being lawfully appointed 
and invested with proper authority, may be presumed to be better qualified 
to fill the office. The necessity for punishing offences of this nature with 
severity is, however, less urgent than in many other cases comprehended within 
the same class. Where a party wrongfully assumes such authority, he is in gene- 
ral liable either civilly or criminally for any wrong done, under colour of such 
authority, to the person or property of another, inasmuch as he cannot protect 
himself by showing a legal justification of what he did ; besides, offences of this 
nature are usua^y and properly the subject of peculiar modes of proceeding 
before jurisdictions expressly constituted for the decision of such matters. 

And, last of all, it is requisite to restrain by suitable penalties corrupt or op- 
pressive abuses of power, especially such as may be perpetrated under colour 
of the administration of justice — such as exactions and extortions by ministerial 
officers. 

Offences therefore against the executive power generally, consist — 

Ist, In any unlawful refusal to take and execute any public office. 

2dly. In unlawful omissions by officers or others to execute or discharge any 
official or other public duty^ or in the negligent and imperfect execution or dis 
charge of any such office or duty. 

3dly, In disobedience of an Act of Parliament, or of any lawful order or com- 
mandy emanating from any competent official authority. 

4thly . In unlawfully resisting and obstructing the administration of the execu- 
tive power. 

5thly. In unlawful practices, tending to obstruct or weaken the administration 
of the executive power, by the selling of offices, bribery and the like. 

6thly. In abuses of official authority, by exercising it partially, corruptly, or 
oppressively, as by extortion committed colore officii, or by embezzlement or other 
fraudulent application of public funds, or by the betraying matter of confidence, 
or in the taking bribes or agreeing to any violation of public duty, or other mis- 
demeanors by executive officers. 

Having thus traced the outline of offences against the executive power gene- 
rally, we mav observe that as these, for the most part, constitute direct violations 
of public right, they admit of simple definition, their limits being usually com- 
mensurate with the plain principle on which they are founded, and subject to 
little restraint from conflicting considerations of extrinsic policy. 

Thus the offence of unlawfully refusing to take and execute any public office 
must in general constitute a public offence* . Every member of the community 

♦ Vol. i. p. 408. 
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sharing the benefits derived from the protection of the law, and the maintenance 
of public order, is bound to contribute towards those objects by discharging the 
burdens cast upon him ; in refusing to do so he violates his duty to society, and 
for the purpose of prevention, punishment, in respect of every such violation, 
becomes necessary. In all such cases the offence of unlawfully refusing to 
execute an office, or discharge a public duty, is precisely co-extensive with the 
legal obligation to serve the office or render the duty. Every such office or duty 
ought by law to be executed with due diligence ; here, again, the public offence 
is necessarily commensurate with the omission or neglect to execute the duty in 
the manner which the law requires. The same principle is also obviously ap- 
plicable in the case of offences which consist in any obstruction offered to the lawful 
execution of public duties. By the law of Scotland, hindrance or resistance to 
the officers of the law constitutes a species of offence called a deforcement. *' The 
"course of justice (observes Mr. Hume)* may be obstructed not only during 
** process by attempts to overreach the wisdom of the judges, but also extra- 
*' judicially by hindrance or resistance to the officers of the law in the execution 
" of their duty. Our practice annexes the appellation of deforcement to this 
** offence, one in former times the most frequent of any in this ill-disciplined 
*' country, but which cannot be considered by the law as a venial transgression, 
" The reprehension due to it is not only on account of the high damage which 
•' may attend the hindrance in the particular instance, but also and more espe- 
** cially because it is a contempt of the authority of the Kifag, as represented iri 
" his courts of justice and in the course of legal process ; and is thus a matter of 
'* evil and very dangerous example, which tends to the unhinging of Govern- 
" ment, and to intercept the benefits of the state of civil union. The servants 
'* and executors of the law, how low soever their degree, are part of the great 
** plan of judicial establishment, and are the necessary instruments of the courts 
'' of justice, without whose assistance the orders of those tribunals would be 
** fruitless. And having for those important ends been regularly installed by 
*' public authority, and under surety for their proper deportment, those officers 
** nave a just claim to the obedience of all the lieges, in their office, and to the 
•' same inviolability of person as the magistrates in whose service they minister, 
^* and indeed the magistrates are themselves insulted when their orders are 
" resisted in the hands of their servants, to whom they have been committed for 
^' execution.'* 

It is manifest that the general principles thus expounded are not confined 
to the hindrance and resistance of such officers only as execute some judicial 
mandate, but extend to the hindrance and resistance of any other officer re- 
quired to execute a public duty under any branch whatsoever of the executive 
authority- 
Definitions of offences against particular branches of the executive power consist Offencei ajcainst 
either in some descriptions of offences against that power more special than those Jf^he^execu^ 
which we have already generally described, as applied to the particular subject power, 
matter, or they are offences constituted on grcmnds of policy peculiar to the parti- 
cular subject matter. Offences within the former class are such as, independently of 
the special provision, would be offences against the more general law, and are there- 
fore unnecessary, except for the purpose of more signally marking the nature and 
degree of the offence, and inflicting on the offender a proportionate punishment. 
Those of the latter description are essential to the existence and nature of the offence. 
Thus wounding an officer with intent to prevent the lawful apprehension of an 
oflFender for any offence is a special law, for preventing resistance to a particular 
branch of the executive, viz., the administration of public justice ; but independ- 
ently of this special provision, the offender would be amenable to punishment in 
respect of the more general offence, viz., the obstruction of an officer of the 
executive in the discharge of his duty. 

We make this remark with a view to the expediency of attentively con* 
sidering to what length the maximum of punishment, for the inferior offence^ 
may properly be extended, and to what limit the maximum of the more special 
and aggravated offence may be lowered, so as to dispense with the necessity for 
more special enactments, and by this means to render this branch of the criminal 
law more simple and compendious. 

In such instances as those to which we have alluded, the more specific offence 



* Commentaries on the Law of Scotland respecting^ Crimes, vol. i p. 186. 
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is so greatly enhanced by the two circamstances which distingoish it froo^ th^ 
general one, viz., in being one directed against the administration of justice* and 
m being attended with the infliction of a wound, as to render a widely different 
punishment in respect of the aggravated offence indispensable. There are^ how- 
ever, instances in which the general offence may not be considered to be so far 
aggravated by its application to the more special subject^ as to render any particular 
provision necessary, and, consequently, where simplicity and conciseness may be 
consulted without any violation of that wholesome and essential principle of 
criminal jurisprudence which requires offences to be distinctly marked by pro- 
portionate punishments. It is proper to observe, that whilst we have inserted in 
this part of the Digest some special offences which are also comprehended under 
more general definitions, it may appear in the result that several of such special 
provisions may be dispensed with^ in case the general provision should be deemed 
sufficient for the purpose. 

Offences constituted on grounds of poVicy peculiar to any particular branch of 
the executive power, or to any other public institution or law, do not admit of 
any very general definitions. As these do not constitute direct violations, or even 
any immediate attempts to violate the law, but rest in tendency^ they usually re- 
quire to be specifically described. There are, however, some instances of offences, 
properly constituted such by reason of their tendency to produce some violation 
of the law or evil consequence, but which cannot be otherwise than specifically 
described. Thus the advertising a reward for stolen goods is an act not amounting 
directly to an obstruction of the course of criminal justice, but tending inci- 
dentally to that consequence, and which ought therefore to be specifically 
described. A general prohibition against the doing of any act tending to obstruct 
the due action of the executive power, or the due course of justice, neither spe- 
cifying any actual violation of any public right, nor any particular act or means 
intended to be made criminal, would be far too vague and indefinite to effect the 
legitimate objects of the Criminal Law. 

We now proceed to submit a few preliminary remarks on offences against one 
of the most important branches of the executive power, — the administration of 
public justice. These admit of the general distinctions already noticed, as 
applicable to offences against the administration of the executive power. They 
are divisible into offences committed by officers of justice, judicial or ministe- 
rial, who neglect their duty, or abuse the authority with which they are invested ; 
and those committed by private persons who in any ^way resist or obstruct the 
due course of justice. 

Many of the offences against the administration of public justice, consist merely 
in aggravations of those of a more general nature against the executive power. 
The definition of these is essential only where it may be deemed expedient to 
visit the offence, by reason of its aggravation, with a more severe punishment. 

Another branch of this class of offences consists of those which rest on coor 
siderations of policy peculiar to the exercise of this particular branch of the exe- 
tsutive power. This includes all practices, such, for instance, as the taking reward 
for helping to stolen goods, which may be deemed indirectly to obstruct the course 
of justice, and thus to encourage malefactors. 

The general principles and distinctions appertaining to offences committed by 
judicial and ministerial officers of justice, jurors, witnesses, and private perscms, 
are, for the most part, too obvious to require at present more than a few brief 
remarks ; — such other observations as may be deemed necessary will be made in 
adverting to the law of England on this subject, and in the notes to the digest of 
"this portion of the law. Although no injuries can be more mischievous than 
such as are effected, under the colour of justice, by the pronouncing unjust 
judgments, or delivering false verdicts, considerations of policy show the expe- 
diency of making a distinction between judicial officers or jurors, and mere 
ministerial officers, in respect of alleged breach of duty. It is far more difficult 
«as regards the former class than the latter to distinguish between mere error 
and a criminal intention to do wrong ; and in respect of jurors, especially, it 
would be manifestly impolitic to discourage those whose duty it is to serve in 
that capacity, or to distract their attention by the apprehension of becoming liable 
to penalties as a consequence of their verdicts. Although every omission or ne- 
glect by a ministerial officer of justice, in the apprehension or custody of an offender 
or supposed offender, necessarily constitutes an offence against public justice, the 
degree and character of the offence are greatly varied by the consideration, 
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trbether an escape from bis custody was voluntary, or imputable to mere negli* 
gence ; and also by tbe nature and degree of tbe dfence supposed to ba?e been 
committed by the party escaping. 

Offences by private persons, against the minbterial branch of the administra^ 
tion of justice also consist in resistance to the execution of such official duties 
as are essential to the administration of justice, and particularly in resistance to 
ministers of justice acting in the discharge of such official duties ; in escapes 
from lawful custody, and in aiding others to escape, or in rescuing them from 
sucb lawful custody. 

Having thus noticed the general principles by which such offences are 
j^ovemed, we now proceed to state some of the provisions of the existing law of 
England, as it concerns offences against the executive power and the administra-^ 
tion of justice. 

By the common law most of, if not all the offences, which we have PreientitttBcf^; 
adverted to, are punishable either as felonies or misdemeanors. Besides this, in ^ ^ '^'~ 
numerous instances particular offences of a more aggravated character form the 
subject of a multiplicity of statutes, many of which are merely local in their 
operation; many others are but repetitions of previous enactments, and the 
penalties which they inflict aff3rd frequent instances of disparity and want of 
system. We shall also have occasion to notice some provisions of the common as 
well as of the statute law, which a consideration of the changes in our national 
circumstances and social habits since those provisions were made, may show to be 
at the present day unnecessary, if not impolitic. 

Preserving the order of distributing offences against the executive power 
already marked out, we proceed to observe that the common law authorities 
seem to warrant a general inference which has the sanction of reason and 
policy — that the refusal by any party to execute any office or duty of a public 
nature which the law requires him to execute, is an offence of a public nature. 
It seems also to be a general rule of the common law that an officer or other 
person, to whom it may appertain, imder special circumstances, to perform some 
duty to the public, as to render aid when called upon to assist the sheriff or any 
peace officer, on a sudden emergency, in the execution of his duty, is guilty of an 
mdictable offence in omitting so to execute it. This, indeed, is a conse- 
quence resulting from the circumstance of the law having prescribed such 
duties ; and the absence of any other mode of enforcing their performance 
than by an indictment. Negligence in the execution of a public office or duty, 
differs not in principle from an entire omission to perform it.* If a party be 
under a legal obligation to discharge an office or duty, he is under an obligation 
to discharge it faithfully and properly ; to perform it negligently and insuffi- 
ciently to the detriment of the public is, therefore, a violation of the right of the 
public, and is so regarded by the existing law. Neither in these cases, nor in 
any other, where the law requires a public duty to be performed, can there be 
any limit short of requiring such duty to be fully performed. Abuses of office, 
by the corrupt or oppressive exercise of public authority, by extortion as well as 
receiving bribes, or otherwise corruptly agreeing to do or to omit any act, in 
violation of public duty, are regarded as public offences at common law. 
By the statute law, provision is made for the punishment of such as are guilty 
of embezzlements of public property .f And the opinion seems to have prevailed 
that the embezzlement or fraudulent application of public money or other pro- 
perty is an offence at common law. 

So far as to offences of omission or commission, by officers, and also by quan 
officers, who, although not elected or appointed to a particular office for any period 
of time, may yet be bound by the occasion and circumstances to render particular 
services on behalf of the public, as for the preservation of the peace, the prevention 
of crime, or other objects of public importance, for the effecting of which the law 
requires and commands such aid. The authorities also warrant the general 
inference that disobedience of a public statute, or of any other lawful order 
or command by a public officer, is a criminal offence. Disobedience of lawful 
orders, made by justices of the peace, has in several instances been deemed to 
constitute an mdictable offence ; and so, a fortiori^ must be any contempt or 
disobedience of a statute of the realm. 

By the Qommon law, as well as by many statutes, the obstruction of any legal 



* See 4 Black. Comm. 140. t See St. 2 Will. IV., c. 4« s. 1. 
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process, especially such as concerns the administration of justice, is regarded as 
a high offence,* The principle upon which this offence depends is very extensive, 
and comprehends many special cases, which, for particular reasons, require to be 
more strongly marked than others. The entire class is more distinctly expressed 
and defined by the law of Scotland than it is by the law of England. But there 
seems to be little difficulty in inferring, from decided cases, text-books, and other 
authorities, that the law to be extractecl is commensurate with the principle of 
public right, respecting the due administration of the executive power already- 
adverted to, and consequently comprehends all cases where the due operation of 
that power is unlawfully hindered or resisted. 

The common law also justly considers bribery to be a heinous offence, as well 
on the part of any officer who takes a bribe as on the part of a person - who 
offers one, although it be not taken. In the Commentaries, vol. 4, p. 140, Mr, 
Justice Blackstone observes, — ** In judges, especially the superior ones, bribery 
** hath been always looked upon as so heinous an offence, that Chief Just. 
" Thorpe was hanged for it in the reign of Edward III."t This appears to have 
been a mistake, and we have been unable to discover any ancient authority, by 
which such an offence was ever punishable capitally by the law of England. 
It was, however, a misdemeanor at common law^ punishable by fine and impri- 
sonment. The offence is very obscurely defined by our law writers, and seems 
to have been originally considered merely as a contempt of the prerogative of 
the Crown. Sir Edward Coke says, that ** Bribery, in a strict sense, is taken 
** for agreat misprision of onq in a judicial place taking any valuable thing what- 
*' soever, except meat and drink of small value, of any one who has to do before 
" him any way, for doing his office, or by colour of his office, but of the King 
** only." J In a large sense, however, bribery is defined by Sir Edward Coke (and 
this definition is adopted by Mjr. Serjeant Hawkins and modern writers) as " the 
** receiving or offering of any undue reward by or to any person whatsoever, 
'* whose ordinary profession or business relates to the administration of public 
"justice, in order to incline him to do a thing against the known rules of 
*' honesty and integrity. § This description, however, does not limit the object to 
be effected by the oribe to official acts, and merely denotes those acts in general 
terms as ** against the known rules of honesty and integrity." Thus the offer 
of a bribe to an officer to incline him to act dishonestly in some private and 
personal transaction of his own would fall within the words of the definition; 
and the inquiry, what rules of honesty and integrity are clearly known and 
ascertained might often resolve very nice and subtle questions in morals. It 
seems quite clear, however, from the few instances of prosecutions for bribery 
at common law which have occurred, that the essence of the offence has always 
been considered to be the corruption of an officer by taking or giving bribes to 
influence his conduct in his official capacity, and with reference to his official 
acts. The definition given by Mr. Serjeant Hawkins seems to limit the offence 
of bribery to the offer or acceptance of rewards by officers connected with the 
administration of justice; but in Vaughan's Case,|| it was considered bribery at 
common law to promise money to a Cabinet Minister, as a consideration for 

• 4 Black. Comm. 129; Hawk. P. C, b. 2. c. 17; 1 Hale's P. C, 606. 

t Other writers, besides Blackstone, have stated broadly that Thorpe was actually executed for this 
offence. This, however, is clearly not the fact. It appears from the Record, as published by Sir Edward 
Coke in the 3d Institute, p. 223, that the Chief Justice was immediately pardoned, and restored 
to all his lands ; and the Year-book (28 Ass. pi. 20) shows that a few years afterwards he was rein- 
stated in his office. The charge against Thorpe was, that, contrary to his judicial oath, he had received 
gifls of money from several great men indicted before him, as a consideration for his respiting a writ 
of exigent against them ; and in so doing he was charged to have falsely, maliciously, and rebelliously 
broken the King's Coronation Oath. Lord Coke calls it a ** strange judgment," and says that it was 
not warranted by law. 3 Inst. 223, 146. The case, therefore, is not so favourable an instance of the 
indignation with which judicial bribery was regarded in early times, as has been supposed. In truth 
the corruption of the judges for centuries after Thorpe's time was notorious and unquestionable. It 
is noticed by King Edward VI. in a discourse of his published by Bishop Burnet, as a complaint 
then commonly made against the lawyers of his time. (Burnet's History of the Reformation, vol. 2, 
App. p. 72.) Its prevalence at a still later period, in the reign of James I., may be inferred from 
the caution contained in Lord Chancellor Bacon's address to Serjeant Hutton, upon his becoming a 
judge, '^ that his hands, and the hands of those about him, should be clean, and uncorrupt from 
gifts, and from serving of turns, be they great or small ones." (Bacon's Works, vol. ii. p. 632.) 
From Lord Bacon's own confession of the charges of judicial bribery made against him in the House 
of Lords, he uriires, by way of palliation, that the offence was vitium iemporis. (Howell's State 
Trials, vol. ii. p. 1104.) 

t 3 Inst. 145. § See Hawkins's P. C, book i. ch. 67 ; Russell on Crimes, tit. Bribery. 

II 4 Burr. 2494. 
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giving an oflSce in the Colonies. The oflfence, therefore, by the English law 
corresponds very nearly with the cirime described in the Code P6nal under the 
title, •• De la Corruption des Fonctionnaires Publics." 

In addition to the common law punishment considerable penalties have been 
imposed by various statutes upon this offence, particularly by the statute 11 of 
King Hen. IV., which relates to judges and oflScers of the king, and which inflicts 
a forfeiture to the amount of treble the bribe, punishment at the king's will, and 
discharge from the king's service for even Bribery, in respect of the elective 
franchise, is also punishable by several statutes.* 

Influencing any public officer in his official conduct, by violence or threat of 
violence, seems to be an offence undistinguishable in principle from effecting the 
same object by corrupt means. 

Next, as to offences committed against the administration of justice. These Offences against 
may be considered as they concern, — *^® administration 

I. Judges and other judicial officers. ^ ^*""^ 

II. Jurors, 

III. Witnesses. 

IV. Counsel, &c. 

V. Ministerial officers. 

VI. Obstructions, and other offences committed by private persons. 

VII. Offencea contrary to legal policy, and indirectly tending to obstruct the 
course of justice. 

VIII. Abuses of authority. 

I. The statute 18 of King Edw. III., St. 4, prescribes the oath to be taken by offences by 
a judge, and then enacts that, in case he be found in default in any of the points judicial officers. 
contained in such oath, he shall be at the king's will of body, lands, and goods, 
thereof to be done as shall please him. 

The following is the translation of the oatli, which is given in Ruffhead's 
edition of the statutes, the original of which is in Norman French : — 

" Ye shall swear, that well and lawfully ye shall serve our lord the king and 
** his people in the office of justice ; and that lawfully ye shall counsel the king 
^' in his business ; and that ye shall not counsel nor assent to anything which 
** may turn him in damage or disherison by any manner, way, or colour; and 
" that^ye shall not know the damage or disherison of him, whereof ye shall not 
" cause him to be warned by yourself, or by other ; and that ye shall do equal 
" law and execution of right to all his subjects, rich and poor, without having 
" regard to any person ; and that ye take not by yourself, or by other, privily 
** nor apertly, gift nor reward of gold nor silver, nor of any other thing which 
*' may turn to your profit, unless it be meat or drink, and that of small value, of 
" any man that shall have any plea or process hanging before you, as long as the 
" same process ^hall be so hanging, nor after for the same cause ; and that ye 
" take no fee, as long as ye shall be justice, nor robes of any man, great or small, 
*' but of the king himself; and that ye give none advice or counsel to no man, 
" great nor small, in no case where the king is party ; and in case that any, of 
•* what estate or condition they be, come before you in your sessions with force 
" and arms, or otherwise against the peace, or against the form of the statute 
" thereof made, to disturb execution of the common law, or to menace the people 
** that they may not pursue the law, that ye shall cause their bodies to be arrested 
'* and put in prison ; and in case they be such that ye cannot arrest them, that ye 
** certify the king of their names, and of their misprision hastily, so that he may 
" thereof ordain a convenable remedy ; and that ye, by yourself nor by other, 
" privily nor apertly, maintain any plea or quarrel hanging in the king's court, 
" or elsewhere in the country ; and that ye deny to no man common right by the 
" king's letters, nor none other man's, nor for pone other cause ; and in case any 
" letters come to you contrary to the law, that ye do nothing by such letters, but 
*• certify the king thereof, and proceed to execute the law, notwithstanding the 
" same letters ; and that ye shall do and procure the profit of the king and of his 
** crown, with all things where ye may reasonably do the same."f 

* See the statute 7 and 8 Geo. IV., c. 37. 

t " Vous jurez, que bien et loialment servires a nostre Scignur le Roy et son people en loffice de 
** Justice, et que loialment conseilleres nostre Seignur le Roy en ses besoignes. Et que vous ne 
" conseilleres ne assentires a chose que luy purra tourner en damage ou desheriteson per queconque 
*• voye ou colour. Et que vous ne saveres le damage ou desheriteson de luy, que vous ne luy ferrez 
** garnir per vous ou per autre. £t que vous subgettez riches et povrez sauns auoir regard a qul- 
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Any misconduct by a judge, contrary to his oath of office, is by the above 
statute constituted a crime, the extent of the offence being thus made comment 
surate with the obligation by oath. 

Mr. Barrington, in his observations on the words of the oath, ** and ye give 
** none advice or counsel to no man, great nor small, in no case where the king is 
" party," remarks (page 262) as follows : — " I suspect that this should be where 
'* the king is not a party ; as, by the preceding part of the statute, the judges 
^ are to give their advice to the king when he shall have occasion for it ; and 
" which, in certain cases, they still continue to do." The meaning, however^ 
seems to be that, where the king is party, no advice be given to any other. 
This seems to be quite clear from the statute 20 Edw. III., c. 1, which, recitingf 
the former commands to the justices, has the following clause : — " And that they 
" shall give no counsel to great man or small, in case where we be party, or 
" which do or may touch us in any point."* 

Oppression and partiality in judges and other judicial officers are punishable 
at common law as crimes (to use the language of Mr. Just. Blackstone) of deep 
malignity. 

Whilst corruption in the exercise of a judicial office is by the common law 
regarded as a high misdemeanor, it is one which, in this country, as regards the 
higher Courts, may be said to exist in theory only, so exceedingly rare are the 
instances, in modem times, in which that high authority has been abused for 
unlawful purposes. 
Offences by jurors. H. In respect of jurors, an offence was recognized from the earliest times^ at 
common law, termed embracery, which consisted in attempting to influence a 
jury corruptly on one side, by promises, persuasions, entreaties, money, entertain- 
ments, and the like.-f- And by several statutes, the provisions of which are ex- 
pressly recognized by the statute 6 of King Geo. iV., c. 50, s. 61, (the Jury 
Act), the offence of embracery and that of jurors wilfully and corruptly consent- 
ing thereto, is a misdemeanor punishable by fine and imprisonment. 

Formerly, a jury were liable to an attaint in respect of a false verdict. This 
was a law founded on a state of things totally different from that which exists at 
the present day ; for, in ancient times, jurors were witnesses of the fact, who 
were to deliver their verdict upon what they knew ; and therefore a false verdict 
involved the crime of perjury. When, from changes in the legal system, jurors 
became judges of the fact, on evidence offered to them, although they might 
still be guilty of a great offence inforo conscientia, by finding a verdict against 
evidence and their own conviction of the truth, yet their delinquency no longef 
admitted of the same means of proof; and it became impolitic to subject juries 
to the risk of an attaint, the effect of which might be to discourage persons from' 
acting as jurors. From this consideration, and also from the difficulties attend- 
ing the prosecution of a writ of attaint, the proceeding gradually fell into dis- 
use, and was at last abolished by the legislature.;}; We refer to these circum- 
stances because they tend to show that any further legislation on this subject i^ 
unnecessary. 

'^ conque person. Et que vous ne prendrez per vous ne per autre en prive nen apert don ne reward 
** dor ne dargent ne dautre chose queconque, que a vostre profit pourra toumir, sil ne soit manger ou 
*^ boire et ceo de petit value, de nul home qui auera plee ou proces pendaunt devaunt vous, taunt 
^ come eel proces serra issint pendant, ne apres pur eel cause. Et que vous ne prendres fee, tanque 
^* come vous serres justice, ne robes de nul home graunde ne petit, si non de Roy mesmes. Et que 
^ vous ne dirrez counseil ne avyz a nulle graunde ne petit, en nul cas ou le Roy est partie. Et en cas 
'^ que ascuns de quel estate ou condition quils soient, veignent devant vous en vous sessions a force 
** et armes ou autrement contre la peas, ou contre la forme del estatut ent fait, pur distourber execu- 
^ tion del commune ley, ou pur roanascer lez gentz que ils ne purroient pursuir la ley, qe vouz ferrez 
*^ arrester lour corps et mettre en prison. £t en cas quils soient ttelx que vous ne lez poez arrestert 
** qe vous certifies le Roy de kmr nouns et de lour misprision hastivement, issint qe il puisse ent 
^* ordeigner remedie covenablc. £t que vous ne maintiendres, per vous ne per autre en prive nen 
** apert, nul plee ne nul querele pendaunt en le court le Roy naillours en paiis. Et qe vous ne de* 
*^ clarez a nulle come droit per lettres du Roy ne de nully autre ne per autre cause queconque. Et 
** en cas que ascuns lettres vous veignent contrariez a la ley, que vous ne ferres liens per tielx lettres , 
*^ evens certifies le Roy de ceo et irrez avaunt pur faire la ley, nient contresteantz mesmes les lettres, 
*^ £t que vous ferres et procures le profit du Roy et de sa corone ove toutes les choses ou vous le 
*^ purres faire resonablement £t en cas qe vous soies trove en defaute desorenavant en nul des 
*' pointes avantditz, vous serres en la volunte du Roy du corps terres et davoir, de faire ent que luy 
** plerra. Si Dieu vous eide et toatet seyntes.^' 

* *^ Et qils ne dorront counseill a null graund ou petit en cas ou nous sumus parties on qe nous 
** toucbe ou purra toucher en nul manere*" 

1 1 Hawk. P. C. c. 85, s. 1. 

t See the statute 5 Geo. IV., c. 50, u. 60. 
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It was anciently held that if one of the grand jury disclosed to any person 
indicted the evidence that appeared against him, he was thereby made accessory 
to the offence, if felony, and if treason a principal ; and, in later times, it is stated 
by writers of authority that in so doing he is guilty of a high misprision, and 
liable to be fined and imprisoned.^ Such an offence seems properly to be 
[punishable as an endeavour to obstruct the course of justice by facilitating the 
escape of a suspected person from justice. 

lU. The offence of perjury, at the common law, is of a very peculiar description, Perjury, &e. 
and differs in some of its essential qualities from the crime of false testimony, or false 
swearing, as defined in all the modem codes of Europe. The definition of the word 
too, in its popular acceptation, by no means denotes its legal signification. Perjury, by 
theocmimon law, is the assertion of a falsehood upon oath in a judicial proceeding 
respecting some fact material to the point to be decided in such proceeding ; and the 
characteristic of the offence, is not the violation of the religious obligation of an oath, 
but the injury done to the administration of public justice, by false testimony. The 
history of the i^ence in the law of England is extremely obscure, and it is perhaps 
impossible to trace with precision the steps by which it arrived at the definite form 
in which it appears in the modern text books. Bracton, when describing perjury, 
and its puni^unent, only mentions the offence of jurors who give a false verdict ; 
but in his time, and, indeed, long afterwards, the jury were, as above stated, 
to all intents and purposes, witnesses. Being summoned from the neighbours- 
hood where the disputed fact happened, they were presumed to have certain know^ 
ledge respecting it ; and therefore there seems to have been, at early periods of the 
history of our common law, no such thing as testimony or evidence in our modern 
sense of the terms. By degrees evidence was introduced to inform the jurors re- 
specting facts ; and as soon as this change in the character of the institution was 
effected, the term perjury began to denote exclusively the offence of witnesses and 
parties giving false testunony in a court of justice. At the time of Sir Edward 
Coke, this change had been completed, and the crime of perjury was then under- 
stood nearly as it is at the present day.f 

Upon the constitution ojf the offences of perjury and subornation of perjury, at 
common law, we bave no animadversions to make ; and our digest of this subject is 
little more than an abstract of the definitions contained in the most approved text- 
books. We think that the distinction between the offences of false swearing in a 
judicial proceeding, and mere false swearing, is judicious and proper, as drawing 
a broad line ' of distinction between the grave and noxious crime of legal perjury 
and mere &lse swearing to &cts for fiscal or other general purposes. It appears 
to us, however, that the embarrassing difficulties which exist in prosecuting 
persons guilty rf perjury, greatly interfere with the effectual application of the cri- 
minal law for the prevention of this offence. These difficulties are occasioned l^ 
the technicalities required in the formal statement of the offence in the indictment, 
and especially by the rule requiring two witnesses to prove every assignment €i 
perjury; a rule whidi is founded in fallacious reasoning, and is the most 
£requent cause of the failure of prosecutions for this (tfence. The former of 
these causes of difficulty it was attempted to remove by the provisions of the statute 
23 of King Geo. II., c. 11. sec. 1, which declared that ** in every information or in- 
** dictment to be prosecuted against any person for wilful and corrupt perjury, it 
*' should be sufficient to set forth the substance of the offence charged upon the de- 
" fendant, and by what court, or before whom the oath was taken, (averring such 
" court or person to have a competent authority to administer the same,) together 
" with the proper averments to falsify the matters wherein the perjury is assigned, 
'* widiout setting forth the bill, answer, information, indictment, declaration, or any 
" part of any record or proceeding, either in law or in equity, other than as in the 
*' statute mentioned ; and without setting forth the commission or authority of the 
" court, or person before whom the perjury was committed." Eminent judges have ^ 

lamented that the provisions of this law were not more generally attended to in draw- 
ing indictments for perjury.]; It has, however, been much disregarded in practice ; 
and the principal reason of this neglect has probably been that, as the statute 
requires the substance of the offence to be set out, so much of the judicial proceedng 
must, at all events, be given as will show, upon the face of the indictment, that 
what was sworn by the defendant was material to the issue to be tried. This 

♦ 4 Black. Coram., 126; 1 Hawk., P. C, 59 ; and see Bair. 212, 27 Ass. PI. 44, s. 4, fd. 138. 
1 3 Inst. 163. : See Rex v. Dowiin, 5 Term Reports, 317. 
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would always be an operation of so much nicety and danger, that judicious pleaders 
have frequently thought it the safer course to continue the ancient mode of setting 
out the proceedings in detail. This subject, as well as the expediency of requiring 
two witnesses to prove each assignment of perjury, will be fully considered when we 
come to that part of the digest which relates to procedure. 

Besides the oflFence of perjury at common law, this offence, as well as subornation 
of perjury, has been the subject of le^slative enactment. The earliest statute upon 
this subject, which is still in force, is me stat. 5 of Queen Eliz. c. 9, (made perpetual 
by 29 of Queen Eliz. c. 5, s. 2, and 21 of King Jac. I. c. 28, s. 8.) The third section 
of this statute enacts, respecting subornation of perjury, "That all which shall unlaw- 
*' fully and corruptly procure any witness by letters, rewards, promises, or by any 
" other sinister and unlawful labour or means whatsoever to commit any wilful and 
*' corrupt perjury in any matter or cause whatsoever depending in suit and variance 
'' by any writ, action, bill, complaint, or information, in anywise touching or conoem- 
'• ing any lands, tenements,or hereditaments, or any goods, chattels, debts, or damages, 
" in the courts of Chancery, the Star Chamber, the Whitehall, or elsewhere, within 
^' the dominions of England or Wales, where any persons have authority by virtue 
" of the king's commission, patent, or writ, to hold plea of land, or to examine, 
*^ hear or determine any title of lands, or any matter or witnesses concerning the 
•*' title, right, or interest of any lands, tenements, or hereditaments, or in any of the 
^' queen's majesty's courts of record, or any leet, vj^w of frank pledge or law day, 
" ancient demean court, hundred court, court baron, or in the court or courts of the 
" Stannary in the counties of Devon and Cornwall ; or shall likewise unlawfully and 
** corruptly procure or suborn any witness or witnesses which shall be sworn to testify 
*' in perpetnam ret memariam ; that then every such offender shall, for his said 
*' offence, being thereof lawfully convicted or attainted, lose and forfeit the sum of 
*' forty pounds." 

The fourth section then enacts, " That if it happen any such offender, so being 
*' convicted or attainted as aforesaid, not to have any fi;oods or chattels, lands or 
'^ tenements, to the value of £40, he stiall, for his said offence, suffer imprisonment 
" by the space of one half-year, without bail or mainprize, and to stand upon the pil- 
" lory the space of one whole hour in some market town, next adjoining to the place 
" where the offence was committed, in open market there, or in the market-town 
" itself where the offence was committed." 

The fifth section enacts, " That no person, being so convicted or attainted, be 
" from thenceforth received as a witness to be deposed and sworn in any court of 
** record, until the judgment given against him shall be reversed by attaint or 
" otherwise."^ 

* The sixth section of the statute of Queen Elizabeth relates to perjurj% and enacts, 
*' That if any person,either by the subornation, unlawful procurement, sinister persua- 
'* sion or means of any other, or by his own act, consent or agreement, wilfully and cor- 
** ruptly commit any manner of wilful perjury by his deposition in any of the courts 
** before mentioned, or being examined ad perpetuam rei memoriam^ that then 
" every person so offending, and being thereof duly convicted or attainted, shall, for 
" his said offence, lose and forfeit twenty pounds, and to have imprisonment by the 
'^ space of six months, without bail or mainprize; and the oath of such person so 
" offending from thenceforth not to be received in any court of record until such 
" time as the judgment given against him shall be reversed by attaint, or otherwise.'* 

The seventh section enacts, ** That if the said offender hath not any goods or 
" chattels to the value of twenty pounds, that then he is to be set on the pillory in 
*' some market-place within the shire, city, or borough,, where the said offence shall 
** be committed, and there to have both his ears nailed, and from thenceforth to be 
*' discredited and disabled for ever to be sworn in any of the courts of record afore- 
** said, until such time as the judgment shall be reversed." 

By the further provisions of the statute, it is enacted that the judges of the said 
courts where any such suit shall be, and whereupon any such perjury shall be com- 
mitted, and also the justices of assize and gaol delivery, and justices of peace at 
their quarter sessions, may inquire of, hear and determine all offences against the 
said Act. And it is also provided, that the said statute shall not restrain the 
authority of any judge having absolute 'power to punish perjury before the making 
thereof; but that every such judge may proceed in the punislunent of all offences 
punishable before the making of the said statute in such wise as they might have 
done and used to do to all purposes, so that they set not on the offender less 
punishment than is contained in the said Act. 
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' The above statute is for the most part a re-enactment of the provisions of a still 
more ancient statute (32 of King Henry VIII. c. 9), with an increase of the 
punishment applicable to the offences of perjury and subornation of perjury. 

It is obvious from its provisions, as above detailed, that they were intended 
for a state of society very difl'erent from the present, and are quite unsuitable 
to modern opinions respecting the administration of the criminal law. It ap- 
]3ears probable that at the time this statute was passed it could not have been 
clearly ascertained that perjury in a witness, as a distinct offence from perjury 
in a juror, was punishable at common law ; for the common law offence, as it 
is now understood, is more comprehensive in its range than the statute of Queen 
Elizabeth, — not only in the definition of the crime, but also in the punishment 
applicable to it. Perjury at common law may be committed in any judicial 
proceeding ; whereas perjury under the statute of Queen Elizabeth can only be com- 
mitted in certain specified courts or jurisdictions. Again, 1)y the statute of Queen 
Elizabeth, the maximum punishment for subornation of perjury is a fine ot 
£40, imprisonment for six months and the pilloiy ; and for perjury a fine 
of £20, imprisonment for six months and the pillory in case the tine of £20 
be not paid; whereas by the common law the extent of fine and imprison- 
ment was not specifically limited, and until the recent abolition of the pillory, 
that punishment might have been added. There is in truth no one point in which 
the common law offence of perjury is not more extensive than that of the statute 
of Queen Elizabeth, excepting that by the latter the justices at quarter sessions 
are authorized to try it, whereas by long usage they are restrained from tiy- 
ing indictments for perjury at common law. In consequence of the greater 
facilities of the proceeding at common law, prosecutions under the statute 
have been extremely rare. We are not aware of any recorded instance of the 
trial of an indictment for perjury or subornation of perjury under the statute 
of Queen Elizabeth during the last century ; and as it has become practically 
obsolete, we see no disadvantage or inconvenience which could arise from its 
entire repeal. 

Besides the offence of perjury at common law, which, from its dangerous conse- 
quences to the administration of justice and the security of persons and property, 
has always been considered as a crime of great enormity, false swearing under a 
variety of circumstances, differing extremely from one another in their degrees of 
criminality, has been declared by numerous statutes, private as well as public, to 
amount to perjury, and to be punishable in the same degree. These clauses are not 
founded upon any general principle, and consequently they describe a distinct offence 
in each particular case, to which they inaccurately give the name of perjury ; and all 
t)f them, with a very few exceptions, are framed with a total disregard to the pecu- 
liar characteristics of the crime of perjury and its obvious distinction from mere 
false swearing. For instance, by the 6th section of the statute 13th of King 
George III. c, 63, for establishing certain regulations for the better managing of 
the affairs of the JEast India Company, it is declared that if any person taking the 
elector's oath required by that Act to be taken before voting for directors at general 
courts, shall thereby commit wilful perjury, he shall be liable to the penalties of 
the statute 5th of Queen Elizabeth, c. 9, and the 2nd of King George II. c. 25. 
This statute, therefore, does not declare that the false swearing ^vhich it is meant 
to punish shall be perjury, but that if any person falsely talcing the oath pre- 
scribed by the statute shall thereby be guilty of perjury, he shall be punished. 
But it is impossible that any person by falsely taking that oath can be guilty of 
le^al perjury, as it is not taken in a judicial proceeding; and consequently, 
unless the word can in this particular case be construed to mean perjury mB, popu- 
lar sense, it might reasonably be doubted whether an indictment for perjury could 
be maintained upon this or any other of the numerous statutes in which the same 
form has been adopted. Again, in other statutes, by the careless use of general 
words, cases have been included which it never could have been the intention 
^f the Le^lature to constitute crimes of this class, and which it would be 
obviously absurd to treat as perjury. Thus the statute of King George I. c. 
18, for regulating elections within the City of London, declares that ** if any 
•* person shall wilfully, falsely, and corruptly take the oaths set forth and appointed 
** by that Act, or shall corruptly suborn any other person to take the saia oaths, 
" he shall incur such penalties, forfeitures, and disabilities, as persons convicted of 
*' perjury at common law." This clause was intended to apply to the oaths 
of liverymen and electors at wardmotes in the City of Iiondon ; but it is clear 

E 
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that the vmtls eomprehend the oaths of allegiance find supremacy which are 
adso specifically prescribed by the Act. These instanoes of inconsistency have been 
selected at random from the statute book, and many othersof the same kind might 
be adduced to evince the want of caution which has been displayed in framing 
clauses of this description. The great objection, however, to all these clauses ii^ 
that they confound the aggravated oflEence of judicial perjury with the inferior crime 
of false swearing, and place in the same penal predicament the guilt of wilfiil false 
swearing in a court» by which not only the administration of justice is insulted, but 
the life and property of others may be unjustly sacrificed, and that of swearing falsely 
to some fact relating to fiscal regulations or the registry of a deed. It appears to 
us that tlie object of the luw may be much more effectually attained by a genend 
clause, such as will be found in the Digest, making it criminal in any person 
lawfully required by any competent authority to declare the trutli upon, his 
oath in any proceeding not judicial, wilfully to state a falsehood ; and we pro* 
pose to place this offence in a lower degree than judicial perjury in the classificataon 
of punishments. If tliis suggestion should be adopted by tlie Legislature^ all 
clauses in statutes constituting false swearing perjury, and also those which impose 
the penalties of perjury upon pertain instances of false sweai*ing might be rep3aled» 
and, thus a desirable uniformity in the law upon this important subject, and a proper 
distinction between two offences of very different degrees of criminality, would be 
eflGacted. 

But although these offences differ materially in their penal character, many of 
their component drcumstances are common to each ; and two modes of defining 
and digesting the law upoa which they are founded, have presented themselves to 
our consideration. The first is to consider the false swearing as the substanoe of 
the offence in both cases, and the circumstance of its occurrence in the course of 
giving testimony in a judicial proceeding as an aggravation. The other course is 
to consider the two offences as entirely distinct, regarding as the characteristic of 
legal perjury tlie defiance of right and justice by fiiise testimony in judicature, and 
treating false swearing simply as an act of disobedience to a positive requisition of 
the law, aggravated by a disregard of the religious sanction of an oath. The first 
of these modes of arrangement is, perhaps^ the most logical, and it has been 
adopted with some varieties in most of the modern European codes ; we have, how^ 
ever, in our digest of this subject followed the second mode above suggested, ber 
cause the principle upon which it is founded approaches more nearly to the 
character of the existing law. 

In our last Report * we remarked that the causing the death of an innocent 
man by means of perjury is not punishable as murder by the English law* 
There can, however, be no doubt that any conspiracy to effect such an object 
is a crime which is justly punishable with great severity. There is also anpther 
offence closely allied to perjury, which consists in the artfully making of 
circumstances, with a view to their being proved in evidence as circumstances 
with a view to mislead a jury. As, for instance, where one maliciously intends 
ing to prosecute another for theft secretly places some article of property in. hig 
chamber, trunk, or otherwise, so that it may appear to haye been found in his^ 
possession. This offence is noticed in the Penal Code prepared by the Indian 
Law Commissioners, and is termed by them '' the fabrication of false evidence."^ 
Their Report contains the following important observations on this subjectf :— ^ 

** It appears to us, in the first place, that the offence which we have designated 
** as the fabricating of &lse evidence is not punished with adequate severity 
** under any of the systems to which we refer. This may perhaps be becausi^ 
*' the offence, in its aggravated forms, is not one of very frequent occurrenee ia 
'' western countries* It is notorious, however, that in this country the practice 
*^ is exceedingl}'^ common, and for obvious reasons. The mere assertion of a wit» 
** neas commands far less respect in India than iu Europe or in the United Stated 
^*of America.. In countries in which the standard of morality is high,di(8at 
** evidence is generally considered as the best evidence^ la England assumdiy 
*^ it i&so a)nsidered, and its value as compared with the value of circumstantial 
^^ evidence is perhaps overriated by, tbe great majority of the papulatioa. But.ii 
^ India we have reason to believe that the case is difierent. A judgie, after L« 
«< has heard a transaction related in the same manner by seveml persons who- de*- 
^^ clare themselves to be eye-witnesses of it, and of whom he knows no barm, 
*' ofitea feels a considerable doubt whether the whole from beginning to end be 

• P. so, Art. 19, note (/). t T. f7, note 13; 
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^BOt a^kni) aad w gl&d io meet with wiae otrc mwtro ce, kowarersligfit, wbieif 
t^ wpporte tfaestory) aod whrich is not likely to have been devised for the purpose 
^ of aupportkig the st^rj. 

^ Hence, in Eoj^and, a pemon mho wishes to impose on a Cowt of Jnstice 
^ knows that he is likely to succeed best by perjury. But in India, where a 
** judge is generally on his guard against direet false evidence, a nmre artful 
^ mode of imposition is frequently employed. A lie is often conveyed to a court, 
^ not by means' of witnesses, but by means of circumstances, precisely because 
^ eircumstanoes are less likely to lie than witnesses. These two modes of im« 
^ posing on the tribunals appear to us to be equally wicked and equally mis^ 
•* chievoQS. It will indeed be harder to bring home to an offender the fabricatrog 
t* «f falser vidence, than the giving of lalsc evidence. But wherever the former 
•* oflence is brought home, we would punish it as severely as the latter. If A 
**|wte a purse in Z's bag, with the intention of causing Z to be convicted as a 
•* thief^ we would deal with A as if he had sworn that he saw Z take a purse. If 
^^ A oonoeals in Z's house a paper written in imitation of Z's hand, and purport- 
^ ing to be a plan of a treasonable conspirascy, we would deal with A as if he had 
^'Bwom that he was present at a meeting of conspirators at which Z presided.'* 

We thmk it a question worthy of great attention, whether the crime of perjmy 
might not to be marked by some gradations. It is strongly remarked, by the • 
Indian Law Commissioners that ** the English law makes no distinction whatever 
" between the man who has attempted to take away his neighbour's life by false 
** -swearing, and the man who has strained his conscience to give an undeserved 
^ good character to a boy accused of petty theft; the former is punished far toiv 
* leniently, the latter perhaps too severely." We shall recur to these considera* 
tioos when we have occasion to suggest the different classes of punishment. 
. IV. The following provision against deceitful practices by advocates andj Offences by 
Othere viras made in the 3d year of the reign of King Edward I. "^^^ ^^ 

^* If any 'Serjeant pleader, or other, do any manner of deceipt or collusion in 
** the^King's Court, or consent unto it in deceit of the Court, or to beguile the 
^ Court, or the party, and thereof be attainted, he shall be imprisoned for a year 
•• and a day, and from thenceforth shall not be heard to plead in that Court for 
** any man ; and if he be no pleader, he shall be imprisoned in like manner by tlm 
•* space of a year and a day at least ; and if the trespass require greater punish 
•* ^ment, it shall be at the King's pleasure." 

We have here given the translation of the origmal statute (in Norman 
French), which is given in the ordinary editions of the statutes. It is, however,^ 
to be observed, that the words serjeant pleader are in the original serjeant 
counter^ words which in their literal sense are inapplicable at the present 
day, the term eountor being in strictness confined to the count or declaration in 
a writ of right, a form of proceeding abolished by a late statute. This pro- 
Vision is worthy of remark, as, although made five centuries and a half ago, it 
seems to be the only one which professes to subject an advocate to penal 
reatraints, or m any manner to regulate his conduct. The terms of this ancient 
enactmentare exceedingly ambiguous, leaving it in doubt what kinds of deceits, 
collusions, and beguilements, were intended to be prohibited,. — whether it was 
intended to be applied and confined to malpractices of a grosser nature, such aa 
the endeavour to give credit (o some false instrument, or knowingly to assert 
some false fact to the deception of the court, or to extend to endeavours to 
impose on the legal understanding of the court by misrepresentations as to the 
state* of the law, or by false and subtle reasoning. It is difficult, at the present 
day, to form any correct judgment as to the state of the courts and of the bar at 
the remote period when this Act was made. 

In respect of the grosser delinquencies to which we have alluded, it is scarcely 
possible that a practical charge of such a nature should arise out of any mere 
abuse of an advocate's privileges and duties, in asserting the genuineness of an 
instrument produced or the truth of a fact suggested by his client,f however false 
the one or the other might eventually turn out to be. Important as the integrity 
and character of the bar may be to the administration of justice, we think that 

penal enactments have little tendency to secure the one, whilst they might cer- 

■ ' ■ ■ '■ .,.-■■■ ■ . . I ■ -■ 

* P«ge» 97, 98. See the passage at large in the Appendix to tins Report. 

t In the case of the King v. the V^arden of the Fleet, 12 Mod. 341, Holt, Ch. Just, said:— *< If 
** a client bring a forged deed to a counsel, the counsel ought to prosecute him; and that he had 
*^ known such a thing done.'* 
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tainly serve to throw susptcion.on the other. In another point of view they roajr 
operate as a serious restraint on that salutary, freedom which is essential to the 
fearless discharge of duties of great importance, not merely to individuals 
whose lives or. property may be in question,, but to the community at large. 
Against attempts. to niislead a Court by subtle arguments, or even by false asser- 
tion in matters of law, the cause of justice must rest mainly on. the superior* 
knowledge and wisdom of its judges. Were an advocate to be restrained by- 
no higher principle, he would not willingly expose himself to defeat, and 
perhaps reprehension, for any attempt to impose on the Court. Before inferior* 
tribunals such practices may be, and occasionally are, more successful.^ An 
xinpractised magistrate may not unfrequently be induced to yield to artful but 
delusive reasoning. This may be a partial inconvenience, but it is one which 
results from the inability of the magistrate, and admits of no sufficient remedy 
from penal enactments against the advocate. The licence allowed to an advocate 
in commenting or, reasoning either upon the law, or the fact, is one which cannot 
without injury to the cause of justice be restrained by precise or formal rules.' 
None can be devised which could possibly establish any plain or practical- 
limit for defining the extent of the advocate's duties and liability, whilst vague 
and indefinite denunciations, like those of this ancient statute, so far as they 
affect the province of the advocate, if regarded at all, would frequently be unfa-. 
vourable to the cause of justice, in shutting out that which tended to enlighten 
without excluding that which was intended to mislead.. 

It is not improbable that the distinction between the duties of the advocate and 
of the attorney were not so well defined at the time when this ancient statute was 
made (a. d. 1276) as they are at this day. Mr. Serjeant Hawkins t states 
that the offences existed at common law as well as by the statute. He states. 
also that the penalties attached to attornies as well as Serjeants* It is> however, 
observable that the several cases of malpractice, which he specifies as having» 
been decided to be within the statute, concern acts the doing of which is not pro- 
perly within the province of the advocate. Before we quit this subject we may 
observe that a practice formerly prevailed most discreditable to the bar, and- 
which seems to be fully within the scope of this statute, we allude to the framing 
or signing of sham pleas, which used frequently to be devised for the purpose of 
mere delay, and sometimes constructed with great ingenuity and in a manner 
calculated to entrap an unwary antagonist. Later improvements in procedure 
having rendered such practices unprofitable, they are not so frequently resorted 
to.J 

* Without offering any remark on the propriety of such a feeling, we may venture to say that a 
victory gained by subtle advocacy over strict justice would seldom be regarded as a circumstance dis- 
graceful to the advocate. Saunders, who was afterwards Lord Chief Justice of the King's Bench^ 
evidently thought it no shame to record of himself, in his own Reports, that he had been reprehended 
by the Court for his subtle pleading. In Roger North's Life of Lord Keeper Guilford, credit is 
claimed for the practice of some subtleties, which are by no means deserving of applause. 

t Hawk. P. C. b. 1, c. 83, s. 38. 

X It cannot, however, be doubted that the practice of special pleading is so unlimited and uQre*.^ 
stricted as to be the subject of much abuse^ and to afford a wide field for the practice of chicanery, 
and the causing of useless expense, vexation, and delay. We subjoin some of the observations made 
by the Indian Law Commissioners on this subject, as entitled to general attention. (See p. 98, note 
G of the Penal Code.)— 

*^ We think this the proper place to notice an offence which bears a close affinity to that of giving 
^ false evidence, and which we leave for the present unpunished, only on account of the defective state 
*^ of the existing law of procedure. We mean the crime of deliberately and knowingly asserting false- 
** hoods in pleading. Our opinions on this subject may startle persons accustomed to that boundless 
^^ licence which the English law allows to mendacity in suitors. On what principle that licence is allowed 
*^ we must confess ourselves unable to discover. A. lends Z. money ; Z. repays it; A^ brings an ac-^ 
^^ tion against Z. for the money, and affirms in his declaration that he lent the money, and has never 
*^ been repaid. On the trial, A.*s receipt is produced. It is not doubted. A. himself cannot deny 
^* that he asserted a falsehood in his declaration. Ought A. to enjoy impunity ? Ag^n : — Z. brings 
** an action against A. for a debt which is really due. A.'s plea is a positive averment that he owes 
*' Z. nothing. The c^,He comes to trial ; and it is proved by overwhelming evidence that the debt is 
*' a just debt A. does not even attempt a defence. Ought A. in this case to enjoy Impunity? If, 
*^ in either of the cases which we have stated, A. were to suborn witnesses to support tlie lie which he 
*^ has put on the pleadings, every one of these witnesses, as well as A. himself, would be liable to 
^* severe punisbineut. But false evidence, in the vast majority of cases, springs out of false pleading, 
** and would be almost entirely banished from the courts if false pleading could be prevented. It 
*^ appears to us that all the marks which indicate that an act is a proper subject for legal punishment 
'* meet in the act of false, pleading, 'J'hat false pleading always does some harm is plain. JSyen 
*' when it is not followed up by false evidence, it always delays justice. That false pleading produces 
*^ any compensating good to atone tor this harm» has never, as far as we know, been even alleged. 
^' That false pleading will be more common if it is unpunished than if it is punished, appears as cer^ 
** tain as tliat rape, theft, embezzlement, would, if unpunished, be more common than they are now. 
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V. Neiit, as to offences, by ministerial officers against the administration of . OflFencwby 
justice. • MinulemlOfifcer.. 

It is ol>servable that most, if not all, of these are also offences within the 
more general class of crimes against the administration of the executive power. 
Those, therefore, which remain to be included within this more special description 
consist properly of offences which derive some aggravation from their being also 
oflfences against the administration of public justice. 

The law of England regards several offences of this description as misde- 
meanors,, aggravated by the consideration of their having been committed by 
officers of justice ; and, in some instances, as in those of escapes of felons volun- 
tarily permitted by gaolers and others, the offenders are guilty of felony. 

Any prevention of justice, either by resisting a lawful arrest or escaping 
from lawful custody after an arrest made, or rescuing an. offender or aiding 
Lim to escape, is an outrage against the law, which in every mode and degree 
in which it can exhibit itself, requires penal restraint; but such offences, as a 
class, supply some important and necessary distinctions. These relate either to 
the nature and magnitude of the offence with which the principal offender is 
charged, or the means by which his arrest is prevented or escape effected. An 
offence of this description is obviously of a more mischievous tendency in propor- 
tion to the enormity of the crime with which the principal offender is charged. 
This, therefore, is a circumstance necessarily to be considered in estimating 
the proper degree of punishment ; and it seems to have been acted upon as a princi- 
ple by the law of England in former times, though it was very defectively applied. 
For although a felon by breaking prison, and any one who aided him in escaping 
became thereby a felon, yet the party thus derivatively constituted a. felon was not 
ousted of his clergy, although his principal might, under the particular cfrcumstances, 
have been so ousted, but was liable to no greater term of imprisonment than for 
one year. This deifect has been partially remedied by some modern statutes. 
Another distinction has been made as to the aiding of escapes and other like 
offences, between such an offence committed in respect of a party convicted and 
one charged merely on suspicion, — such a distinction has we think no real founda- 
tion in reason or policy. The offence consists in a direct defiance of the law 
by obstructing the due course of criminal justice, and it can avail but little in 
extenuation to plead that the party charged was not in truth guilty of the im- 
puted offence ; for this would be to countenance a very mischievous notion, that 

** It is evident, also, that there will he no more difficulty in trying^ a charge. of false pleading than in 
** tryins: a charge of false evidence. The fact that a statement has been made in pleading will gene- 
** ratty be ^ore clearly proved than the fact ttiat a statement has been made in evidence. The falsc- 
** hood of a statement made in pleading will be proved in exactly the same manner in which the 
•* falsehood of a statement made in evidence is proved. Whether the accused person knew that lie 
** was pleading falsely, the courts will determine on the same evidence on which they now determine 
** whether a witness Icnew that he was giving false testimony. We have as yet spoken only of the 
** direct injury produced to honest litigants by false pleading. But this injury appears to us to be 
** only a part, and perhaps not the greatest part, of the evil engendered by the practice. If there be 
** any place where truth ought to be held in peculiar honour, from which falsehood ought to be driven 
** with peculiar severity, in which exaggerations, which elsewhere would be applauded as the innocent 
'* sport of the fancy, or pardoned as the natural etfect of excited passion, ought to be discouraged, 
•* that place is a Court of Justice. We object, therefore, to the use of legal fictions, even when the 
** meaning of those fictions is generally understood, and we have done our best to exclude thetn from 
*^ this code. But that a person should come before a court, should tell that court .premeditated and 
*^ circumstantial lies for the purpose of preventing or postponing the settlement of a just demand, and 
•' that by so doing he should incur no punishment whatever, seems to us to be a state of things to 
*' which nothing but habit could reconcile wise and honest men. Public opinion is vitiated by the 
" vicious state of the law. Men who, in any other circumstances, would shrink from falsehood, have 
'* no scruple about setting up false pleas against just demands. There is one place, and only one, 
** where deliberate untruths, told with the intent to injure, are not considered as discreditable, and 
** that place is a Court of Justice. Thus the authority of the tribunals operates to lower the standard 
** of morality, and to diminish the esteem in which veracity is held ; and the very place which ought 
•• to be kept sacred fi-om misrepresentations such as would elsewhere be venial, becomes the only 
** place where it is considered as idle scrupulosity to shrink from deliberate falsehood. 

*' We consider a law for punishing false pleading as indispensably necessary to the expeditious and 
** satisfactory administration of justice, and we trust that the passing of such a law will speedily follow 
** the appearance of the code of procedure. We do not, as we have'stated, at present propo«e such a 
** law, iMcaufle, while the system of pleading remains unaltered in the courts of (his country, and par- 
** tieulariy in the courts established by royal charter, it will be difficult, or to speak more properly, 
** impossible to. enforce such a law. We have, therefore, gone no further than tu provide a punish- 
** ment for the frivolous and vexatious instituting of civil suits, a practice which, even while the exist- 
** ing systems of procedure remain unaltered, may, without any inconvem'ence, be made an offence, 
^ The law on the subject of fahie evidence will, as it appears to us, render unnecessary any law for 
" funithing the frivotous and vexatious preferring of criminal charges,'* 
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any subject should be allowed to arrogate to himself the power of judging, and 
upon his own judgment to supersede the law. Such attempts, however, a^ 
experience shofwe, are^rarely founded on any presumption in favour of innocence, 
but are netially resorted to for the sake of impunity to malefactors. 

The defects' of the ancient law in respect of escapes and rescues have beea 
partially remedied by several modern statutes. These having been made on 
different occasions, and relating as th^y do to particular prisons, are capable we 
think of -a more general, more compressed, and more systematic form. 

It appears from the terms of the statute 1 of King Edw. II. stat. 2, that the 
offence of breaking prison was, before the making of that statute, capital. 
" Concerning priscmers which break prison, our Lord the King willeth and 
** commandeth that none from henceforth that breaketh prison shall have judg- 
** meat of life or member for breafking of prison only, except the cause for which 
" he was taken and imprisoned did require such judgment, if he had been con* 
*' victed thereupon according to the law and custom of the realm, albeit in times 
" past it hath been used otherwise.** 

Such severity, however justifiable it might have been in ancient times, cannot 
btrt be deemed too severe, even after the mitigation effected by the above statute, 
which seems to have been long considered as obsolete, and may, we conceive^ 
properly be repealed. Where one charged with a capital offence escapes pre- 
viously to his trial, it would seem to be not only severe, but unreasonable to take 
any other course than to try him on the original charge. To punish the escape 
of an accused person capitally would in effect be either to make an unfavourable 
presumption from his conduct, in endeavouring to avoid trial, equivalent to full 
proof of guilt, or simply to punish the mere escape capitally without reference tt> 
actual guilt. The latter prmciple is virtually repudiated by the statute; for if 
the offence is to be judged of by the mere act itself, independently of the offender s 
guilt of the offence- charged, the nature of the charge can make no difference. 
But if his guilt of the offence charged be material to the character of the escape, 
its truth or falsity must be inquired into and ascertained by the jury on his trial 
for the latter. If, then, in such a case the offender were to be convicted of 
the original offence charged, it would be superfluous to inquire as to the breach 
of prison ; but if innocent of the main charge, he might still justly be punished 
for the escape, and for that only. 
Obstructions and VI. A private person may offend against this branch of the executive power, 
POTOM* ^^ P"^*^^ either in not performing a duty cast upon him, or by resistance to officers in the 
execution of their duty, or in protecting offenders by affording the means of flight 
or concealment, or rendering other such aid or assistance, or by simply omitting to. 
reveal his knowledge of offences either actually committed or merely meditated. 

The first and second of these classes of offences have already been adverted to. 

We may here remark, that several statutes, to which in the Notes to the Digest 
reference will be more particularly made, have been passed for punishing with, 
greater severity obstructions of process, civil and criminal, within particular districts* 
The statute 8 and 9 of King Will. III. c. 27, s. 15, contains a provision of this 
description with respect to the execution of process within the Whitefriars,^ 
Savoy, Salisbury-court, Ram-alley, Mitre-court, Fuller's-rents,Baldwin's-gardens^ 
Montagues-close, the Minories, Mint, Clink or Deadman's-place. The statutes 9 
of King Geo. I. c. 28, ss. I and 2, and 1 1 of King Geo. I. c. 22, ss. 1 and 2, contain' 
similar enactments, the fonner as to Suffolk-place and the Mint, and the latter 
as to the hamlet of Wapping, Stepney, and other places within the limits of the. 
weekly bills of mortality. Some of these districts were places of sanctuary ; and as- 
they were from time to time abolished by the legislature, it became necessary to 
protect the due execution of process within them by unusual penalties, in con- 
sequence of the desperate character of their inhabitants, and the notions of im-. 
munity which traditionally belonged to them. These reasons having no longer 
any existence, we apprehend that all statutes of this kind might properly be 
repealed. 

It remains to offer some observations concerning acts done to protect offenders^ 
and omissions to disclose the knowledge of offences, which are usually teemed 
numrisiotM. 

Wilfully aidino: a known offender to escape ought, obviously, to be treated as a, 
public offence. The right to have justice executed upon malefactors, subject 
to the rx>yal prerogative of mercy, is a public right of the highest importance t^ 
society, and every one who violates it by wilfully preventing an oifeoder from 
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being brought to justice, commits a public oflfeuce. And as the successful 
attainment of this unlawful object must be deemed to be crimiaal, so also, ac- 
cording to the ordinary rules of criminal jurisprudence, must, every wilful en-* 
deavour to screen an offender be, where it is manifested by an aiding of flight, 
concealment, or other overt act evidencing the intention. 

Although offences of this nature may vary in degree, and may be more or 
less mischievous, according to the magnitude of the crime of which, the offender, 
whose impunity is thus effected, is guilty,, yet the principle of restraining; suck 
practices is evidently not limited by the greater or less degree of such offender's 
guilt. It seems also to be clear that an offence of this nature ought not to depend 
upon the actual knowledge of the guilt, or even upon the fact of the guilt of the 
party so aided ; it is enough that the cause of justice requices his apprehension 
m respect of some criminal charge ; if that be known to a party who wilfully aids, 
or conceals him, he offends against t^e course of public justice. 

A portion of this class of offenders was distinguished under the Roman law by 
the title of ** Recejptatore^," Dig. lib. 47, tit. 16.; and a distinction was made 
between such receptatores as were ** socti sceleris^'' in which case they were 
punishable to the same extent as principal offiinders,^ and such as simply received 
offenders without being privy to the offence or sharing in the gain, and who. 
were subjected to fines, or other punishment of slighter degree. The receiving 
of relations, whether by blood or marriage^ was,, although criminal, regarded as 
a mitigated offence. 

It seems to us that the law of England is subject to some particular da?' 
viatioos from the general principles on which offences of the class to which 
we have just adverted seem to depend. One. guilty of aiding a principal 
offender in evading the penalties ot criminal justice by conceidment of ni& 
person, or by any other overt act, falls within the general description of aa 
accessory after the fact ; that is, according to the authorities, one who, know- 
ing a felony to have been committed by aaother, receives, relieves, comficHts,^ 
or assists the felon, whether such felon be principal or accessory before the 
fact. This offence is in terms confined to cases of aiding where the original 
offender is guilty of felony; and it seems to be doubtful whether such a hin- 
drance to public justice, where the original offence is inferior to felony, be 
punishable at all. Such a limitation is obviously contrary to the.general principle 
on which obstructions to public justice are to be deemed penal, and, the groundis; 
of so limiting the offence seem, in all cases, to be of a, purely technical and 
unsatisfactory nature, depending on the peculiar qualities incident to felony* 
Although it be true that such an offence may be greatly aggravated 1:^ the 
nature and magnitude of the original crime, the guilt of the offender being 
knowH to the party who wrongfi^ilv screens him from justice,, yet as in sab- 
stance the guilt of the latter consists in a wilful obstruction of the course of 
justice, it is manifest that it cannot properly be confined to cases where thq 
original offence amounted to felony. Neither ought actual knowledge of an orir 
ginal offence committed to be essential to a derivative offence of this nature.; it 
is an obvious obstruction of the course of justice, and consequently a violation of 

Sublic right, wilfully to prevent the arresting of any one liable to be arrested in 
ue course of law. , 

Another peculiarity of the law of England in relation to this class of offences, 
and also attributable to the same technical source, is,, that by the common law 
an accessory after the fact could not be convicted,— ^t least no judgment could 
liave been pronounced upon him^ — until after the conviction of the principal 
offender. This is objectionable, because, although the guilt of the accessory 
maybie clear, his punishment is made to depend on casualties, which, by pi««»^ 
venting the conviction of the principal felon, secure impunity to the acoessory. 
Some alterations have ah-eady been made in this respeot by particular statutes, but 
we think it desirable that every offence of this nature should be regard^ as 
a substantive offence, independently of the conviction of the principal offender^ 
and also, as we have already intimated, that it should be independent of the real 
guilt of the principal offender, in case the party intended to prevent the due 
execution of criminal process. 

By the conunon law the bare knowledge and concealment of treason committed, 
or to be committed, by not revealing it as soon as conveniently might be to soma 
judge of assize, or justice of the peace, was treason. But by the Stat 1 and'S 
4>f KiogPhiKp and Queen Ma«y, c. 10, s. 8, the offence is only a misprision of 
treason, and a high misdemeanor, punishable, however, with imprisonment fbr 
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life, loss of the profits of lands during life, and forfeiture of goods. The conceal- 
ment of a felony committed or to be committed, which a man knows of, but which 
he never assented to, is, in the case of a public officer, punishable, according to 
the statute of Westminster, 3 of King Edward I. c. 9, by imprisonment for a year 
and a day ; of a common person by imprisonment for a less discretionary time ; 
and in both by fine and ransom, at the king's pleasure. 

There is not, periiaps, such a strong necessity for compelling a party to 
reveal his knowlwlge of a crime committed by another, as there is for prohibit- 
ing attempts to frustrate public justice by aiding in the flight, or by the conceal* 
ment of offenders. As a general principle, a man's active services may be 
required by the law for the purposes of public justice ; he may be called upon, 
in some instances, to render corporal aid for the prevention of crimes, or the 
arrest of malefactors, or his services may be required for the investigation of 
truth, as a witness or juror. The same rule, it should seem, extends also 
to exacting, for the purpose of public justice, the disclosure by a party of 
crimes committed by others, which happen to be within his knowledge. The 
necessity for making such disclosures extends, perhaps, with greater force, to the 
knowledge of a meditated crime, the perpetration of which may, by means of 
such a disclosure, be prevented, than it does to the knowledge of one already 
committed. 

But although the mere concealment of a party's knowledge of a crime com- 
mitted by another may properly be regarded as a penal offence, there seems 
to be good reason for a limitation, founded on the magnitude of the crime 
concealed. To require every one, without distinction, as to the nature and degree 
of the offence, to become an accuser, would be productive of inconvenience in 
exposing numbers to penal prosecutions, multiplying criminal charges, and en- 
gendering private dissension. It may sometimes be more convenient that offences 
should be passed over, than that all should indiscriminately be made the subject 
of prosecution ; and a law would be considered to be harsh and impolitic, if not 
unjust, which compelled every party injured by a criminal act, and, still more so, 
to compel every one who happened to know that another had been so injured, to 
make a public disclosure of the circumstances. Here, therefore, there is reason 
for limiting the law against mere misprisions to the concealment of such crimes 
as are of an aggravated complexion, on grounds which do not extend to acft 
of concealment, or other positive obstructions of the course of criminal justice ; 
the latter, as amounting to actual violations of public right, cannot but be regarded 
as criminal, whatsoever be the degree of the original offence. 

Vn. We have now to notice some of those offences which Indirectly tend 
to obstruct or pervert the course of justice. 

Of such may be mentioned, in the first place, those which tend to the en- 
couragement 01 offenders by stifling public prosecutions. Compounding felony, 
or even misdemeanor, is, by the law of England, regarded as a high offence, by 
which public justice is sacrificed to private gain. This species of offence is 
punishable at common law.* The publication of ex parte proceedings whilst a 
suit is still pending, has also, in several instances, been deemed to be illegal t* 

VIII. Another class of offences against public justice, as recognized by the law 
of England, consists of abuses of the powers of justice for unjust and oppressive 
purposes. Amongst these is the unlawful exercise of their privileges by lords 
of franchises and others, in wrongfully arresting the persons, or attaching the 
goods of those not liable to such arrests or attachments. From the numerous 
penal provisions against such malpractices still remaining, offences of this nature 
appear to have been very common, and to have required strong remedies. At the 
present day, and more especially since the abolition of arrests on mesne process, 
the liability to an action in damages, and to forfeiture of the abused franchise, 
generally afford a sufiicient protection against abuses of this description, without 
any necessity for penal enactments in addition to such forfeiture ; and the same 
observation applies to several ancient statutes concerning oppressive distresses, 
particularly as to the distraining of averia caruca.X 



• Collins V. Biantera, 2. Wils. 341. 

t Obstractions of the proceedings of courts of justice will hereafter be considered In common with 
eaniempU of court. The publication of ex parte proceedings, pendente liie^ will also be considered in 
COiyanctioQ with libels. 

} See tne stat. 51 Hen« III. sUt. 4 ; 28 Edw. I. stat. ], c. 12 ; and the notes to the correspond* 
|ng part of the digest. 
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The offence of common barretry * has survived many others of a like vague Common Barretiy. 
and general description, as in the instances of offenders described as depopuhtores . 
agrorum,insidiator€s viarum, and the like, M^hich offences were formerly frequent, 
but virhich have long been justly exploded as being of too indefinite and uncer- 
tain a character. The offence is thus described by Lord Coke : — *' A barretor 
*' is a common mover and exciter, or maintainer of suits, quarrels, or parts, either 
** in courts or elsewhere in the country. In caurtSy as in courts of record or not 
*' of record; as in the county, hundred, or other inferior courts. In the country 
*' in three manners: — First. In disturbance of the peace. Secondly. In taking or 
*' keeping of possession of lands in controversy, not only by force but also by 
*' subtlety and a deceit, and most commonly in suppression of truth and right. 
" Thirdly. By false inventions and sowing calumniations, rumours, and reports, 
*' whereby discord arid disquiet may grow between neighbours.'* f 

All the authorities agree in this, that no indictment is maintainable in respect 
of any single act which may be comprised within this very vague and indefinite 
description. The offence is therefore of a cumulative character, depending on 
a multiplicity of distinct and separate acts, none of which taken singly could be 
regarded as criminal. A penal offence so constituted is not, we conceive, war- 
ranted by the ordinary rules of criminal jurisprudence. It is difficult to under- 
stand on what legal principle two distinct unconnected acts should cumulatively 
become criminal, whilst each separately is not an offence. It may frequently 
happen that one single act of this nature may be far more mischievous in its 
consequences, than two other acts are in the aggregate. The mains animus on 
which such an offence must depend may be as clearly and explicitly shown in one 
instance as in two, and it would be highly unjust to convict a defendant on a 
cumulative charge, without distinct proof of malice in each transaction. If repe- 
tition constitute a public injury, the original offence must also be of public 
detriment, and the difference can exist in degree only. 

There is, we apprehend, no principle which can justify regarding one act 
as innocent, and treating a second, of precisely the same quality, as criminal. 
On the contrary, the very object of punishment, viz.^ prevention of mischief, is 
defeated by not preventing it in limine, in accordance with the general principle, 
which declares that every attempt to commit a crime constitutes a substantive 
offence. It is scarcely necessary to consider whether, although such an offence 
cannot properly be supported in its cumulative character, every single act of 
the kind may not properly be deemed to be criminal. It does not seem that, 
even in ancient times, when the limits of penal law were far more loose and 
indefinite than they now are, an indictment could be supported, charging such 
an offence otherwise than in the cumulative form implied by the terms " common 
barretor." Fomenting a quarrel between two neighbours, or even advising or en- 
couraging litigation, although it may be a malicious or criminal act, can scarcely 
justify penal censures, and it seems to us that a law which warranted a charge 
of so indefinite and doubtful a character would tend to promote the very evil 
which it was meant to exclude, and afford a pretext for unnecessary and vexatious 
litigation. 

The reasons for allowing so general a charge are by no means satisfactory. They 
are thus set forth in Hawkins's Pleas of the Crown.J *^ Barratry is an offence of 
•' a complicated nature, consisting in the repetition of divers acts in disturbance of 
** the common peace, all of which it would be too prolix to enumerate in the in- 
** dictment; and therefore experience hath settled it to be sufficient to charge a 
*^ man generally as a common barrator (which is a word of art appropriated to 
** this purpose) and before the trial to give the defendant a note of the particular 
*' matters which you intend to prove against him." The generality, uncertainty, 
and complexity of such a charge are cogent reasons for withdrawing such an 

* The predent use of the term barretry constitutes a singular deviation from its original sense. 
Mr. Hume (Commentaries on the Law of Scotland, respecting Crimes, vol. i. p. 587, 3rd edition) ob- 
serves that ^' Barratry, in the law of England, is the offence of stirring up suits and quarrels among 
" his Majesty's subjects. The term is, however, of foreign origin, and seems ordinarily to have been 
** applied in Italy, and other countries, to the traffic of ecclesiastical benefices, but was afterwards used 
'* in a more general sense as applicable to all corrupt buying and selling of justice. With us it signifies 
*' the corrupt purchasing of benefices, or offices of collection, from the see of Rome, by persons who 
^ left the realm for that purpose ; a practice which had become firequent, and was, in more ways than 
^ one, injurious to the realm." 

1 1 Inst. 368 a. 

X Vol. iv, bk, 2| ch« 25, p. 80. 
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o£knce altogether from the operation of the criminal law ; and certainly do not 
justify a departure from one of the most useful rules of criminal justice, viz., that 
the particulars of the offence shall be stated upon the face of the record; 
more especially when, afterwards, but in a form much less favourable to the 
accused, the particulars must be stated previously to the trial. 

The statute 12 of King Geo. I. c.29, s. 4, enacts, that if any person who shalL 
have been convicted of common barretry shall practise as an attorney or solicitor,, 
he shall be transported for seven years.* We think that the justice and policy of. 
this severe enactment are very questionable. An attorney may be deprived of. 
his livelihood by a conviction, under circumstances which do not in any way. 
impeach his character either for ability or integrity in the exercise of his pro- 
fession, and which may have no relation whatsoever to professional character*. 
It would be difficult to frame a more indefinite and vague charge against an 
attorney, whose business and whose duty it may be to devote his talents, his 
labour, and his money to the conduct of suits, than that he is a maintainer of suits, 
without alleging any dishonest or deceitful practice, — a charge which, could it be. 
stated and established, would be a proper ground for examination and redress in a. 
summary way, by application to the court of which the offender was an attorney. 
. In conclusion we may observe, that we should with great reluctance recom- 
mend the repeal of any law which tended, by creating a salutary degree of terror, 
to restrain needy practitioners in the legal profession from stirring up quarrels and 
suits for selfish and mercenary purposes. We do not, however, consider that the 
present law, fallen as it nearly is into desuetude, has any material or sensible 
effect in repressing such practices, and we therefore recommend its repeal, as 
being an anomalous and indefinite law of doubtful policy, and of an oppressive 
character. 
Maintenance. Maintenance, an offence of great antiquity, seems at the present day to rest 

mainly on the principle that the ofl5cious interference by a stranger to a suit, in 
lending aid to either of the litigants, tends to oppression. There is nothing im- 
moral in the act itself, nor does it constitute any violation of any public or private 
right. The question, whether it shall be deemed criminal, has no reference to. 
the merits or demerits of any particular controversy, or to the probability that it 
will unjustly determine or protract a suit. The only debateable point seems to 
be whether such conduct ought to be deemed criminal by reason of its tendency, 
to oppress one litigant party, by adding to his adversary's means of protracting 
the litigation. The policy of such a prohibition, and the prevention of such aid. 
by declaring the party who gives it to be a criminal, is very questionable, even 
although the difficulty of carrying such a law into effect were out of the question. 
Disparity in the means and circumstances of litigating parties is a necessary evil. 
It may be lessened to some extent by^provisions in favour of suitors in humble 
circumstances ; but it is doubtful whether, if all aid from strangers to the suit 
could be prohibited, such a result would be advantageous to the course of 
justice. If one party were thus precluded from obtaining assistance to aid 
him in carrying on an unjust and oppressive suit, an oppressed and injured 
party would also be prevented from obtaining the means of resisting injustice* 
The law would probably operate in favour of the former; an unjust and fraudu- 
lent litigant would not be fettered with the scruples which might restrain a more, 
honest adversary, and would obtain aid by covert and illegal means. Whilst the* 
policy of such a law is doubtful, the difficulty of framing a definite and prac- 
ticable law is certain. It would be becessary to except from its operation 
all who had any common interest with a party in the subject matter of the 
suit. In a case of common interest, as for instance a tithe suit, in which the rights 
of the landowners of a parish were involved, it would be unjust that all should 
not contribute to the expenses of a suit by which those rights were to be de- 
cided. Aid afforded by relations must also form an exception. A law would 
offend against moral feeling which prevented such aid from being rendered by a 

^ It would appear from the fact of this highly penal statute being passed, and also from seTeral ooih 
temporaneous dicta of the judges of that time, that some peculiar cases must have occurred about the 
beginning of the last century, by which the attention of the courts was particularly drawn to the si^ 
ject of barretry. In the case of the King v. the Warden of the Fleet, 12 Mod. Reports. 340, it was 
objected to a witness that he had been convicted of common barretry, and a record of his convictioD 
was produced, which showed that he had been fined £100. Holt, C. J. said, ^ If he had had the 
*' handling of him he had not escaped the pillory, and that he remembered Serjeant Maynard used to 
" say, it were better for the country to be rid of one barretor than of twenty highwaymen." 
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lather to a son, or a son to a mother, at a time of need. Neither could the 
exception be restrained within these limits ; a law, making it a crime to advance 
-money to a friend, or out of charity to a poor man, to enable him to obtain his 
right, would militate against the best feelings of human nature. It is plain, 
then, that a definite and practicable law for the prevention of such aid must 
necessarily be included within very narrow limits ; and that the law, even so 
reduced, would be one not adapted to practice, so difficult would it usually be to 
prove, not only the advance of money (the most eflFectual mode of aiding a suit), 
but also the intent, viz., that it was advanced to aid the party in continuing the 
suit, and to distinguish by evidence between the case of a friendly or charitable 
act and a mere officious intermeddling from an evil motive, which only could 
constitute the real oflFence against the law. 

The offence of maintenance is described by the authorities as the unlawful 
taking in hand or upholding of quarrels or suits, to the disturbance or hindrance 
of common right.* This is aescribed as being either ruralis or curious. 
That in the country is stated to be where one assists another in his pretensions 
to certain lands, by taking or holding the possession of them for him by force or 
subtlety, or where one stirs up quarrels or suits in the country relating to matters 
wherein he is in no way concerned. f 

Maintenance in courts of justice is where one officiously intermeddles in a suit 
depending in any such court, which no way belongs to him, by assisting either 
party with money or otherwise in the prosecution or defence of any such suit.;}; 

This second division of the offence is again subject to three distinctions . — 

1st. Where one maintains another without any contract to have any part of 
the thing in suit, and which is generally designated as maintenance. 

2dly. Where one maintains one side to have part of the thing in suit, which 
is called champerty. 

3dly. Where one laboureth a jury, which is called embracery. 

With respect to the first branch or rural maintenance^ which consists in the 
taking or holding of lands from another with /orce, if this be done under circum- 
stances which amount to a disturbance of, or which even endanger, the public 
peace, the offence is referable to the more appropriate class of offences against 
the public peace, with which it is more properly associated than with such 
offences as supplying money to a suitor in a court of justice, to enable him to 
carry on his suit, or corrupting a juror. Besides, where the taking or holding 
of lands is peaceable, assisting another in these acts cannot be wrong, if the 
party assisted be lawfully entitled to possession ; if he be not so entitled, it is 
equally wrong in both. 

The second branch, consisting in the stirring up of quarrels and suits, is 
nndistinguishable from the offence of common barretry ; and such a description 
seems to be much too vague and ambiguous to constitute, in itself, a sufficient 
definition of an indictable offence. 

Of the three descriptions of maintenance in courts of justice, the second, called 
champerty, differs from the first in no other respect than in the circumstance that 
the party assisting in the suit is by agreement to have part of the thing in suit ; 
how far this may afford any ground for distinguishing it from the species of 
maintenance first mentioned, where the assisting party is a mere stranger, we 
shall have occasion to consider hereafter ; observing, however, that if a party to 
such an agreement be an officer concerned in the administration of justice, or to 
receive a part of what is recovered as the reward of corrupt partiality, the offence, 
which is one of great magnitude, falls under a different and distinct description* 
The same observation is likewise applicable to the offence of embracery, or 
labouring a jury to return a corrupt verdict. With respect to the first or general 
branch of maintenance in courts which, according to the common law, consists 
in supplying either aid or money to a litigant party, we may observe that, whilst 
exceptions have been made in some instances, where the enforcement of the 
general rule would be plainly repugnant to good feeling, yet even this has not 
been done upon any general or systematic principle. 

Mr. Justice Buller, in the case of Master v. Miller, § in commenting 
on this offence, observes, "It is curious, and not altogether useless, to see 
" how the doctrine of maintenance has, from time to time, been received in 

• 1 Hawk. P. C.,c. 83, 8. 1 ; 4 Black. Comm., 134 ; 1 Russ., 266. 
t 1 Hawk. P. C, c. 83, s. 1, 2. 
X 1 Hawk. P. C, c. 83, s. 1, 2. 
§ 4 Term Reports, 340. 
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" Westminster Hall. At one time, not only he who laid out money to assist 
** another in his cause, but he that, by his friendship or interest, saved him 
" an expense which he would otherwise be put to, was held guilty of maia- 
** tenance. — Bro. tit * Maintenancey 7, 14, 17, &c. Nay, if he officiously gave 
'^ evidence it was maintenance ; so that he must have had a subpoena, or sup- 
" press the truth. That such doctrine, repugnant to every honest feeling of the 
*^ human heart, should be soon laid aside, must be expected." And although 
it has been held that one of kin or affinity to a party may counsel and assist him, 
he cannot justify the laying out any of his own money in the cause, unless he 
be either father, son, or heir apparent.* The allowing a kinsman to assist by 
contributing in labour, but to prohibit him from rendering pecuniary aid, seems 
to be a mere arbitrary distinction. The confining the advancing of money to the 
case of a father, son, and heir apparent, may, perhaps, so far at least as regards 
the son and the heir, where a descendible estate is in question, be accounted for 
on the ground of private personal interest; but, to be consistent, the law ought to 
permit the same thing to be done by the next of k:in, where the suit concerns 
personal property. 

The law admits one exception to the offence, which is of a very large and 
indefinite description. Any one in charity may lawfully give money to a poor 
mariy to enable him to carry on his suitf This exception, in effect, establishes 
the principle that the supplying aid, from benevolent motives, to one whose cir- 
cumstances require it, cannot be deemed criminal. Such assistance may, no 
doubt, be rendered from motives of hostility to the adversary ; but, however 
desirable it might be to prevent a malevolent person from thus using his 
resources in such manner for the purpose of vexation, it may well be doubted 
whether, on the whole, the prohibition is of public advantage. The general policy 
of such a law is, as we have already observed, exceedingly doubtful. If aid in some 
instances may tend to oppression, it may in others be absolutely necessary in order 
to resist oppression and obtain justice ; and if assistance could not be rendered 
to a party contending for his rights without subjecting the party affi)rding it to 
a criminal prosecution, it may well be apprehended that aids essential to the 
attainment of justice by the distressed would be frequently withheld. The law 
itself would neither be definite nor of easy application ; the exceptions to it would 
be extensive, and the investigation of offences depending on the mere secret 
* intention of the accused, not as in ordinary cases manifested by some act, essen- 
tial to the offence, of a decisive character, would frequently be productive of 
difficulty and embarrassment. 

The jforegoing observations on this offence have. been made in reference to the 
present state of society and the existing law. The anxiety of the Legislature in 
former times to repress this offence, as evidenced by repeated statutes, and the 
present neglect of those provisions, are to be accounted for by the total change 
which has taken place in the condition of society. When landed property was 
in the hands of fewer proprietors, to many of whom were attached numerous 
bands of retainers and dependents, ready to maintain by violence the quarrels of 
their superiors — when, in proportion as the power of individuals was great, that 
of the law was weak — when men were more apt to terminate their quarrels by force 
than by submission, either to public opinion or legal authority — it may readily be 
conceived to have been of the highest importance to the public peace to prevent 
the sowing of discord, the fomenting of dissentions among powerful potentates, and 
the espousing of quarrels by those through whose great influence the due adminis- 
tration of justice might be endangered. That the prevention of evils so serious 
was within the contemplation of the Legislature in former times, may fairly be 
inferred from the language of the different statutes by which offences of this 
description are prohibited. These forbid maintenance "to the disturbance of the 
public peace," and "to the hindrance of justice;" and one branch of main- 
tenance consists in embracery, or "the labouring of jurors," an association of 
offences which seems strongly to indicate that by the offence of maintenance, 
against which such repeated legislative prohibitions were directed, was not simply 
meant that which is understood to constitute maintenance at the present day, 
viz., an officious interference in a suit between other parties, by affording pecu- 
niary or other such aid to either party, but aid through the medium ot fraud> 

•1 HawlcP. C.,c.83,8. 26. 
1 1 Hawk. P. C, c- 83, s. 26. 
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and probably oi force, used to influence or overawe those concerned in the admi- 
nistration of justice. 

Mr. Harrington, in commenting on the articuli super chartasj (28 of King 
Edw. L Stat. 3, c. 11,)* observes, "The 11th chapter forbids maintenance and 
" champerty, which is frequently provided against by subsequent statutes ; 
/'this oflfence therefore must have been commonly practised, although we never 
*' hear of such a prosecution at present. The reason of which seems to have 
*^ been that when a man of power formerly supported a law suit, the judges 
'* were influenced in their determinations as they are now in every part of 
" Europe, except in this happy and free country. Instances of the great cor- 
** ruption of judges at this time may be found in the Parliamentary History, 
*^ which cites Holinshed for an account of every judge in the superior Courts, 
" except John de Mettingham and Elias de Buckingham, . being most severely 
'* fined to the amount of 10,000 marks." He further observes,! that '* the 
" increased punishment by the statute 31 of King Edward I. st. 3, no less than 
'^ three years' imprisonment, showed that the practice was a growing evil." 

The statute 20 of King Edward III., c. 4, prohibits prelates, earls, barDns, 
and all others, great and small, from taking in hand quarrels other than their 
own, nor the same maintain, by them or any other, privily nor openly, for gift, 
promise, amity, favour, doubt nor fear, nor for none other cause, in disturbance 
of law and hindrance of right, but that every man may be free to sue for and de- 
fend his right in our courts and elsewhere, according to the law. 

One of the articles of inquiry mentioned in the Book of Assizes, to be inquired 
into by the judges of the King s Bench was, " Item de ceux que veignent forci- 
" blement en Court le Roy counter assizes en effrayance de la peas que les 
*' jurors n'osent dire verite." 

The uncertainty of the law respecting this offence cannot, we think, be better 
illustrated than by a reference to the manner in which the law is expounded in 
one of the best abridgments of the law. 

Bacon's Abridgment, tit. " Maintenance," under the head '' TVhat shall be said 
** to amount to an act of maintenance ?^' contains the following positions : — 

" It is said that, not only he who assists another with money in his cai^e, as 
** by retaining counsel for him, or otherwise bearing him out in the whole or part 
" of the expense, but also he who, by his friendship or interest, saves him that 
*' expense which otherwise he may be put to, is guilty of maintenance, as where 
** one persuades, or but endeavours to persuade, a man to be of counsel for another 
*' gratis. 

" Also it seems to be an act of maintenance to open evidence to the jury, or to 
" give evidence ofiiciously without being called upon to do it, or to speak in a 
'* cause as one of counsel with the party, or to retain an attorney for him ; and 
'* some have saidy that it is maintenance even barely to go along with him to 
" enquire for a person learned in the law." 

According to one of the former positions, a man who happened to be in Court 
where injustice was about to be eflected through the medium of perjury, 
must either by silence allow a foul conspiracy to be perpetrated, or be deemed to 
be a criminal for disclosing the truth to the prevention of injustice. 

" It seems to be no maintenance for a man to give another friendly advice what 
** action is proper for him to bring for such a debt, or what method is safest to 
" free him from such an arrest, or what counsellor or attorney is likely to do his 
** business most effectually ; for it would be extremely hard to make such neigh- 
** hourly acts of kindness, which seem rather commendable than blame- worthy, to 
*' come under the notion of maintenance, which always seems to imply a conten- 
" tious and over-busy intermeddling with other men's matters, in which respect 
** it is highly criminal ! Yet it is said that a man of great power, not learned in 
" the law, may be guilty *of maintenance by telling another who asks his advice 
*' that he has a good title." 

It is, we think, not to the credit of this branch of the law that it should be 
stated to be doubtful whether so mere an act of kindness as the recommending 
to another an attorney of talent and character be a criminal act. 

" It is no maintenance to give a man money who has no suit then depending, 
" unless it plainly appear that it was given with a design to assist in a suit in- 
" tended, which suit is afterwards actually brought. 

* Barrington on the Statutes, 185. 
t Jb., p. 185, note (2), 
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** It is as much an act of maintenance to support a man after judgment giyen 
*' as to do it pending a plea." 

It is singular that this last position, doubtful as it is in point of principle, is 
the only one laid down positively and without qualification annexed. 
Champerty. '^^^ offence of Champerty stands much on the same principles with maintenance, 

of which indeed it is but a particular species. Many of the observations there- 
fore which have been made as to the latter offence are applicable also to the 
• former. Champerty consists in a bargain made with a party to a suit to carry it 
on at his own expense in consideration of becoming entitled to a share of the 
land or other subject matter of the suit. The policy of a law prohibiting 
such a transaction is by no means clear. A party compelled to litigate 
in his own defence may possess no other means of doing so than by entitling 
one who will render him pecuniary aid, to be repaid out of the subject of 
the suit. It may easily be collected from several ancient statutes relating to 
this oflFence, which may now almost be regarded as obsolete, that in ancient times 
practices of this nature were the means of great abuses practised even by officers of 
justice. Thus the 13th of King Edw. I. stat. 1, c. 49 enacts, '' The Chancellor, Trea- 
" surer, Justices, nor anyof the King's Council, no clerk of the Chancery, nor of the 
'* Exchequer, nor of any justice or other officer, nor any of the King's house, 
" clerk or lay, shall not receive any church nor advowson of a church, land nor 
** tenement in fee by gift nor by purchase, nor to farm, nor by champerty nor 
" otherwise, so long as the thing is in plea before us or before any of our officers, 
' • " nor shall take no reward thereof; and he that doth contrary to this Act, 
** either himself or by another, or make any bargain, shall be punished at 
" the King's pleasure, as well he that purchaseth as he that doth sell." 
Again, the statute 28th of King Edw. I. st. 3. c. 11, enacts as follows: — 
'* And further, because the King hath heretofore ordained by statute that none 
*' of his ministers shall take no plea for maintenancej by which statute other 
'* officers were not bounden before this time ; the King will, that no officer nor 
*' any other (for to have part of the thing in plea) shall not take upon him the 
" business that is in suit, nor none upon any such covenant shall give up his 
'* right to another ; and if any do, and he be attainted thereof, the taker shall 
" forfeit unto the King so much of his lands and goods as doth amount to the 
" value of the part that he hath purchased for such maintenance. And for this 
" atteindre, whosoever will, shall be received to sue for the King before the 
** justices before whom the plea hangeth, and the jucfgment shall be given by 
" them. But it may not be understood hereby that any person shall be prohibit 
" to have counsel of pleaders, or of learned men in the law for his fee, or of his 
" parents or next friends." 

"' And by the 33rd of King Edw. I. st. 3, it is enacted, " That where it is con- 
** tained in our statute that none of our Court shall take any plea to champerty 
*' by craft nor by engine, and that no pleaders, apprentices, attornies, stewards 
** of great men, bailiffs, nor any other of the realm, shall take for maintenance or 
** the like bargain, any manner of suit or plea against other, whereby all the 
** realm is much grieved, and both rich and poor troubled in divers manners, it 
" is provided by a common accord, that all such as from henceforth shall be 
'* attainted of such emprises, suits, or bargains, and such as consent thereunto 
** shall have imprisonment of three years, and shall make fine at the King's 
" pleasure.'' 

Upon the whole these statutes, f not entirely obsolete, have so nearly become 
so that they may, we think, be dispensed with ; and we do not think it expe- 
dient that the offence of champerty, founded as it is on a doubtful principle, and 
disregarded as it has long been, should be retained. 

The offence of buying or selling a pretended title is thus described in the 
Abridgment, before referred to, tit. "Maintenance," E. "It seems an high 
" offence at common law, as plainly tending to oppression^ for a man to buy at an 
" under rate a doubtful title known to be disputed, to the intent that the buyer 
" may carry on the suit which the seller doth not think it worth while to do ; and 
" it seems not to be material whether the title be good or bad, or whether the 
" seller were in possession or not, unless the possession were lawful and uncon- 
" tested." The statute 1 of King Rich. 11. ,c. 9, recites that many people, having 
true title to lands, &c., were wrongfully delayed by means that the defendants did 
make gifts and feoffments of their lands in debate, and of their goods to great 
men, against whom the pursuants durst not make their pursuits, and also that 



Digiti 



zed by Google 



ON CRIMINAL LAW. 39 

many persons used to disseize others, and anon to make feoffments sometimes 
to great men to have maintenance, and sometimes to persons unknown, to the 
intent to delay the said disseizees, &c. The statute then provides that such 
fraudulent feoffments shall be void. (See also the statute 32 of King Hen. VIII. , 
c. 9.) The recital to the statute 1 of King Rich. II., c. 9, plainly shows that the 
regarding the selling of a pretended or disputed title as a high offence was 
founded on reasons which were, to a great extent, peculiar to the state of society, 
manners, and habits of ancient times. No greater hardship and injustice can 
well be conceived than that titles should be conveyed to men of influence and 
power so great as to defy justice, and when the proceedings were far more com- 

I)licated, tedious, and expensive than they are at the present day. A criminal 
aw prohibiting the sale of titles may occasionally exclude some inconvenience ; 
but any advantage of this description is obtained at the expense of eml)arrassing 
the sale of property, to the great hardship of the real owner; and, upon the. 
whole, we venture to submit that the offence is of too doubtful policy to render 
its continuance advisable. 

Prosecutions for offences comprehended under the general head of " Mainten- 
ance" are so rare, that their very rarity has been a protection against the disapproval 
of judges, and those alterations which a frequent recurrence of doubt and vexation 
would probably have occasioned. It may, perhaps, be said that if such a law 
be of no positive practical use, yet, in its dormant or nearly obsolete state, it 
works no evil. But although no cases have lately occurred where the doctrine of 
maintenance has been discussed in the courts, it is by no means true that this law 
has not been used as the means of great vexation. Instances of this, in recent 
times, have fallen within our own professional observation, in the case of pro- 
secutions commenced, although not persevered in. Besides, it cannot properly 
be assumed that a law, defective in principle, works no evil, because prosecutions 
founded upon it are rare; on the contrary, inconvenience and expense are 
frequently incurred by persons wishing to ascertain whether they may, without 
acting criminally, and subjecting themselves to penalties, contribute to a pro- 
ceeding, even in cases where such contribution would not only be legal, but 
beneficial and commendable. Others, it is not unfair to suppose, have been 
actually deterred, by such apprehensions, from doing what was lawful, to their 
own inconvenience, if not to that of the public ; and it is in itself an evil of no 
small magnitude, that people should live under the fear of an oppressive law, 
although it may be improbable that it should be actually enforced. The objection 
may, we conceive, be founded on a still higher principle than mere personal 
inconvenience occasioned to individuals. To ensure respect to the laws, it must 
be known that they are founded on the basis of reason and experience ; and, 
to allow large and undefined branches of it to rest on no better foundation than 
that, in a semi-barbarous state of society, when the progress of justice was often 
retarded by violence, laws of this character might be necessary and proper, is 
to expose the whole system to suspicion. So long as such laws exist, they must 
be read and studied ; they must occupy a portion of the time, not only of the 
professional student, but of every one who would avoid vexation and incon- 
venience ; and they must necessarily obstruct every attempt to simplify the 
criminal law, and to render it more accessible to the whole community. 
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OFFENCES AGAINST THE EXECUTIVE POWER. 



Definition of 
•Officer.'' 



" Judicial Officer.' 



** Ministerial Offi- 
cer." 



•• Bribe." 



SUMMARY OF CONTENTS. 

[Definition of Terms used in this division of the Dip:est, Art. 1 — 4. Refusal to execute an Office, 
Art. 5—7. Omission or Negligence in Office, Art. 8, 9. Neglect to transmit Writs for the 
election of Members of Parliament, Art. 10. Chief Officer in a Corporation hindering the 
election of any other Chief Officer, Art. 11. Churchwardens refusinsr to call Meetings, Art. 12. 
Executing Official Duties before taking Oath of Office, Art. 13. Officer liable for acts of his 
Deputy, Art. 14, 15. Officer liable for his acts aUhou<rh not lawfully appointed. Art. 16. Dis- 
obedience of a Statute, Art. 17, 18. Disobedience of lawful Orders, Warrants, &c.. Art. 19 — 22. 
Obstructions of Officers, Art. 23. As.saults on Officers, Art. 24, 25. Disturbing Elections, 
Art. 26. Convicts assaulting Gaolers, &c.. Art. 27—29. Selling Public Offices, Art. 30—34. 
Corrupt solicitation of Ministerial Officers, Art. 35. Ministerial Officers taking Bribes, Art. 36. 
Excess or Abuse of Office, Art. 37, 38. Extortion by Officers, Art. 39. Offences committed 
under colour of Office, Art. 40. Disclosing matter the knowledge of which has been acquired 
in official capacity. Art. 41, 42. Judicial Officers omitting to do their duty, Art. 43, 44. Cor- 
ruptly influencing Judicial Officers, Art. 45. Corrupt agreement by Judicial Officers, Art. 46. 
Entering false Pleas, &c. on Rolls, Art. 47, 48. Officers of Record Office certifying false Copies 
of Records, Art. 49. Offences relating to Jurors, Art. 50 — 54. Offences relating to Wit- 
nesses, Art. 55 — 57. Perjury, Subornation of Perjury, and False-swearing,' Art. 58 — 72. 
Acknowledginir Bail in another person's name. Art. 73. Deceits of Pleaders, Art. 74. Omit- 
ting to arrest Offenders, Art. 75, 76. Suffering Prisoners or Convicts to escape. Art. 77 — 86. 
Not being ready to arrest Felons, Art. 87, 88. Resistance to apprehension, Art. 89, 90. 
Escapes by Prisoners or Convicts, Art. 91 — 95. Returning from Transportation or Banish- 
ment, Art. 96 — 98. Rencue, Art. 99 — 105. General Rules as to Escapes and Rescues, Art. 106 — 
108. Misprisions, Art. 109 — 111. Concealment of Offenders, Art. 112. Compounding Offences, 
Art. 118 — 115. Taking reward for helping to Stolen Goods, Art. 116. Preventing Discovery, 
&c. of things unlawfully obtained from Vessels in the Thames, Art. 117. Oppression by 
Judicial Officers, Art. 118. Fabricating false Evidence, Art. 119. Conspiracy to charge with 
any Crime, Art. 120. Extortion by Gaolers, Art. 121. Officers of Courts of Chancery and 
Bankruptcy taking undue Fees, Art. 122, 123. Justices' Marshals, and Sheriffs taking money 
wrongiully. Art. 124, 125. Extortion by Sheriff, Art. 126. Officirs exacting Fees from Pri- 
soners on acquittal, Art. 127. Barretry, Art. 128. Maintenance, Art. 129. Champerty, 
Art. 130.] 

Prefatory Articles. 

Art. 1. 

The term ** officer " shall be deemed to signify any person duly appointed and 
invested with authority to administer any part of the executive power of the Crown, 
or to execute any other public duty imposed by law, whether it be judicial, 
ministerial, or mixed, (a) 

(a) Offences committed by ecclesiastical or naval or military officers are usually inquired of and 
punished according to the peculiar rules of ecclesiastical or naval or military law, and not by indict- 
ment or information in the ordinary courts of criminal jurisdiction. Were it otherwise, such an officer 
might be twice punished in respect of the same offence. Where, however, an offence is not purely 
of an ecclesiastical, naval or military character, hut cnnstilutes an offence punishable in the ordinary 
criminal courts, it is cognizable there, although it may have been committed under colour of dis- 
charging an ecclesiastical, naval, or military duty — as where an ecclesiastical officer is guilty of 
extortion. 

Art. 2. 

The term *' judicial officer" shall be deemed to signify any judge, magistrate, 
or other officer invested with authority to decide matters submitted to him in the 
course of justice according to right. 

Art. 3. 

The term " ministerial officer " shall be deemed to signify any other than a 
judicial officer. 

Art. 4. 

Where the offering, promising, taking, or agreeing to take any bribe shall be 
made penal, the term *' bribe " shall be deemed to include any reward, benefit, or 
advantage whatsoever, present or future, accruing or to accrue either to the party 
influenced or intended to be influenced, or to any other person. 
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OFFENCES AGAINST THE EXECUTIVE POWER, GENERALLY. 

Omissions to discharge Leoal Duties. 
Art. 5. 

Whosoever shall unlawfully refuse or omit to take upon himself and serve ^^^^^ to execute 
any public oflBce shall incur the penalties of the class, (b) *** ^®^* 

(b) This rule is warranted by many authorities. In R. v. Jones, 2 Strange 1146, it was held that 
an indictment lay against the defendant for refusing to take upon himself (he office of overseer, 
and that the disobeying an Act of Parliament was indictable upon the principles of the common 
law. In R. V. Lone, 1 Strange 920, the defendant was held to be indictable for not executing the 
office of constable, because it is an office concerning public justice. And see 3 Keble, 197, 230 ; 
Cro. Car. 557 ; 1 Sid. 272; Comb. 416; Skinner, 669 ; R.v. Jennings, Pasch. 8th of Queen Anne, 
cited 1 Strange, 920 ; 5 Mod. 96; 1 Vent. 344; Trem. Ent. 221 ; Doug. 534- 

Art. 6- 
No person shall incur the penalties in the last preceding article mentioned, in the 
case of any such refusal or omission as therein mentioned, where any other penalty 
or mode of proceeding is specially prescribed by law. 

Art. 7. 

The refusal or omission of a party to take upon himself and serve any public 
office shall not be deemed to be unlawful in any case where the party elected or 
appointed to an office, being by law or custom entitled to compound for not serving 
such office, shall render or o£fer to render such composition. 

Art. 8. 
Any officer or person whatsoever bound to execute any office or public duty, Oncers, or other 
who shall vrilfuUy omit to execute the same, or shall be negligent touching the omission wnegli- 
execution thereof, shall incur the penalties of the class, (c) gence in office. 

(c) By the 2nd Resolution in the case of the Queen v. Wyatt, 1 Salk. 381, '' Where an officer 
** neglects a duty incumbent upon him either by common law or statute, he is for his de&ult indict- 
*• able." In the case of the King v. Bambridge, M. 23 Geo. III., (1 Hawk. P. C. c. 66, s. 1,) it 
was held that where a person holding a public office under the king's letters patent, or derivatively 
from such authority, is amenable to the law for any misbehaviour in his official conduct, and obnoxious 
to punishment for not faithfully discharging it. In R. v, Jones, Strange, 1146, a distinction is made 
between penalties for refusing to take an office, and such as are for neglect of duty after he is once 
elected. An indictment lies for any abuse in the execution of an office, Comyn's Digest, tit Indict- 
ment, D. Every sheriff, coroner, constable, or the like, who neglects his duty, is guilty of a misde- 
meanor, punishable with fine and imprisonment; and in very notorious cases, his office, if a bene- 
ficial one, may be forfeited, 4 Black. Com. 140. If a coroner refuse to execute his office when sent 
for, he shall be fined and imprisoned, 1 Hale's P. C. 58; and the Stat. 25 Geo. II. c. 29, s. 6, ex- 
pressly provides that Coroners, when convicted of extortion, of wilful neglect of duty, or misdemeanor 
in their office, may be amoved by the judgment of the Court in which they are so convicted. It is 
expressly enacted by the 6 and 7 Will. IV. c. 89, s. 2, that if a coroner refuse to issue his order for a 
pc^ mortem examination, when required to do so by a majority of the jury, ^' he shall be dervned 
** guilty of a misdemeanor, and be punishable in like manner as if the same were a misdemeanor at 
^ common law." A coroner being an officer bound to execute the public duty imposed by this statute, 
his refusal to issue an order for a post mortem examination would clearly fall within the terms of 
Article 7, and, therefore, it is not necessary to continue this special provision. 

By the St. 5 Rich. II. St. 2, c. 4, it is enacted that, ** If any sheriff of the realm be from hence- 
** forth negligent in making his returns of Writs of the Parliament ; or that he leave out of the said 
** returns any cities or boroughs which be bound and of old time were wont to come to the Parliament, 
** he shall be amerced, or otherwise punished, in the manner as was accustomed to be done in the said 
** case in times past." This Statute, if not obsolete, can no longer be regarded as of much use ; as for 
all practical purposes the performance of such a duty would be sufficiently secured by the apprehen- 
sion of incurring a contempt. At all events, it is within the terms of the above general provision. 

It should seem also that the following enactment of the same statute may be regarded as 
obsolete: — ^Any person having the summons of Parliament, be he archbishop, bishop, duke, earl, 
*' baron, banneret, knight of the shire, citizen of city, burgess of borough, or other singular person or 
** commonalty, absenting himself, and coming not at the said summons, except he may reasonably and 
** honestly excuse himself to our Lord the King, is to be amerced and be otherwise punished, accord- 
^ ing as of old times hath been used to be done within the realm of England in the like case." The 
oflfence would, without any such enactment, be punishable as a contempt of the Ring and a breach 
of public duty. 

Art. 9. 

The penalties of the last preceding Article shall be deemed to attach whensoever 
any officer shall unlawfully omit to discharge or perform any particular act of duty 
incident to his office, or shall be negligent in the discharge or performance of any 
such act of duty ; and whensoever any person, being lawfully bound to do any act 
for the advancement of the law, the maintenance of the peace, or other public 
purpose, or being lawfully required to aid any officer or other person in the execution 
or discharge of any public duty, shall refuse or omit to do such act or render such 
aid, or shall be negligent in doing such act or rendering such aid. 

G 
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Art. 10. 

Neglect totrwiimit Whosoever, being a person concerned in transmitting or delivering writs 

tionof Memberato ^^^ *^^ election of members to serve in Parliament, shall wilfully neglect or delay 

serve in Parliament, to deliver or transmit any such writ, or shall accept any fee, or do any matter or 

thing in violation of an Act passed in the 53rd year of the reign of King George 

HI., intituled *^ An Act for the more regular conveyance of writs for the election 

" of members to serve in Parliament," shall incur the penalties of the class, (d) 

(d) 53 Geo. III. c. 89, s. 6. 

Art. II. 
^yor or other chief Whosoever, being a mayor, bailiff, or other chief officer of any borough, city, or 
tionhdSwing th^" town corporate, shall voluntarily absent himself from, or knowingly or design- 
election of any other edly prevent or hinder the election of any other mayor, bailiff, or other chief officer 
mayor, &c. ^ ^j^^ g^j^^ ^j^^ borough, or town corporate, upon the day or within the time ap- 

pointed by charter or ancient usage for such election, shall incur the penalties of 

the class, (e) 

(e) 11 Geo. I. c 4, s. 6. This enactment does not appear to be [repealed or superseded by the 
Municipal Corporation Act (5 and 6 Will. IV. c. 76,) with respect to the boroughs named in the 
Schedules to that Act ; and it is, at all events, in force in the boroughs not contained in them. 

Art. 12. 

Churchwardens. Whosoever, being a churchwarden, rate-collector, overseer, or other parish officer, 

meetiMs 'af r^ ^^ ^^^^ refuse to cafi meetings according to the provisions of an Act passed in 

quired by the sta- the 1st and 2nd ypars of the reign of King William IV., intituled, ** An 

iv^ * g"*^ ^ ^^^' Act for the better regulation of vestries, and for the appointment of auditors of 

accounts in certain parishes of England and Wales,'* or shall refuse or neglect to 

make and give the declarations and notices directed to be made and given by that 

Act, or to receive the vote of any rate-payer as therein mentioned, or shall, in any 

manner whatsoever, alter, falsify, conceal, or suppress any vote or votes as therein 

mentioned, shall incur the penalties of the class. (/) 

(/) 1 and 2 Will. IV. c. 60, s. 11. As these offences are punishable generaDy as misdemeanors, 
it will probably be deemed to be unnecessary that they should be specially enumerated in the Digest, 
the general offence of breach of official duty subjecting the offender to the same extent of punishment 

Art. 13. 
d ^ti^^hT? *^^k^ Whosoevei*, being entitled to, or assuming to be entitled to any office, shall 
the ^th o7office,"^ unlawfully (g^) do any official act before he shall have taken the oath of office, 
&c and given such security as is or may be required by law to be taken and given 

before such person shall enter upon the execution of such office, shall incur the 

penalties of the class. 

(g) There are some official acts ¥rhicfa may be lawfully done before the taking the official oath, where 
an oath is required by law. 

Art. 14. 
Officer liable for Every officer shall be deemed to be liable in respect of any offence com- 

^8 of his deputy, fitted by his deputy or agent, provided it be committed with his consent, or by his 
authority, (h) 

(A) This is a provision which will hereafter be applied to many other classes of offences. 

Art. 15. 
Who a deputy. Every person intrusted by any officer with the performance of any official duty 
shall be aeemed to be the deputy of such officer for the purposes of the last pre- 
ceding Article, whether such officer may lawfully appoint a deputy or not. 

Art. 16. 
Officer, not lawfully Whosoever shall assume to act as an officer shall, as concerns the liability to 
liaE?e°to^en^tiw' P^^^^^^s for anything done by him, be deemed to be such officer, although he 
cannot legally claim to exercise such office. 

Art. 17. 

Disobedience of a Whosoever shall wilfully disobey any statute of the realm by doing or omitting 
to do any matter or thing generally prohibited or generally required to be done by 
such statute, shall incur the penalties of the class, (t) 

(i) The offence consists simply in disobedience of the law ; it is not essential to the ofience that the 
party should ha^ acted with any corrupt motive. In the case of the King v, Sainsbury, 4 T. R. 457, 
Ashhurst J. observes, *' What the law says shall not be done, it becomes ill^al to do,^and is therefore 
" the subject matter of an indictment, without the addition of any corrupt motives^'* 

Where no particular remedy is pointed out by a statute giving the sessions (or other court) juris-* 
diction, or where such remedy is given, but is by any circumstance rendered impracticable, the only 
remedy is by indictment. R. v, Robinson, 2 Burr. 799. But where the summary remedy can be 
pursued, it is unreasonable, oppressive, and wrong to take the remedy by indictment, tb. For any 
thing generally prohibited by statute, if it be done, an indictment lies for it. Comyn's Dig. tit. la- 
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dictment, D. ; as for champerty, Crompton's Justice, 87 b., for being a vagabond, Cro. Jac. 577 ; 
8 Rol. 172; and see 1 Sid. 409 ; 1 Vent. IS; 4 Mod. 145. 

An indictment lies for a thing to the public damage, although it be prohibited only by a private 
statute, per Twisden, 1 Sid. 209. 

An indictment does not lie for a thing prohibited by a private statute, which tends only to the 
pamage of a particular person. I Sid. 208-9 ; Comyn's Dig., tit. Indictment, E. 

Information lies if a man omit a thing which some statute requires to be done, or does anything 
pit^bited by a statute. 2 Mod. 802. 

^ It seems to be a good general ground, that wherever a statnte prohibits a matter of a public 
grievance to the liberties and security of the subject, or commands a matter of public convenience, as 
the repairing of the common street of a town, an ofiender agdnst such statute is punishable, not only 
at the suit of the party aggrieved, but also by way of indictment for his contempt of the statute, unless 
such method of proceeding do manifestly appear to be excluded by it. Yet if the party o^nding 
have been fined to the King in the action brought by the party, as it is said that he may be in every 
action, for doing a thing prohibited by statute, it seems questionable whether he may afterwards be 
indicted, because that would make him liable to a second fine for the same offence." 2 Hawk. P. C. 
c. 25, s. 4. Yin. Ab. Ind. H. 3, pi. 2. The law for setting a fine for the King in a mere action for 
damages in such a case may be regarded as obsolete, and does not, or, at least as appears to us, ought 
not, in such a case to bar an indictment 

Art. 18. 

The rule contained in the last preceding Article shall not apply, where any mode 
•f proceeding shall be specially prescribed or penalty imposed, in respect of dis- 
obedience, by the same clause of the statute which enacts such prohibition, or shall 
be exclusively prescribed by some other provision of the same or some other 
statute* (k) 

(k) The law contained in this Article, and the reason for it, are thus explained by Lord Mansfield, 
in Uie case of Rex v. Wright, 1 Burr. 543 : — ** Where new-created offences are only prohibited by 
** the general prohibitory clause of an Act of Parliament, an indictment will lie ; but where there is a 
** prohibitoiy particular clause, specifying only particular remedies, there such remedies must be pur- 
^ sued ; for, otherwise, the defendant would be liable to a double prosecution, — one upon the genercd 
^ prohibitioB, and the other upon the particular specific remedy." Mr. Justice Denison, in the same 
case, thus states the distinction : — *' Where an offence is not so at common law, but made an offence 
"by Act of Parliament, yet an indictment will lie, where there is a substantive prohibitory clause in . 
** such Act of Parliament, though there be afterwards a particular provision and a particular remedy 
^ given ; but it is otherwise where the Act is not prohibitory, but only inflicts the forfeiture and 
•* specifies the remedy." In a later case (Rex v. Harris, 4 Term. Rep. 205), Mr. Justice Ashhurst 
says : — " It is a clear and established principle, that when a new offence is created by an Act of 
** Parliament, and a penalty is annexed to it by a separate and substantive clause, it is not necessary 
** for the prosecutor to sue for the penalty ; but he may proceed upon the prior clause, on the ground 
^* of its being a misdemeanor." 

Art. 19. 

Whosoever shall unlawfully and wilfully disobey any lawful order, warranty or Disobedience o! 
oommand duly made, issued, or given by any court, officer, or other person what- order^oTw^ands. 
soever acting in any public capacity, and duly authorized in that behalf, shall, where 
no other penalty or mode of proceeding shall be expressly prescribed in respect of 
such disobedience, incur the penalties of the class. (/) 

(0 There are many precedents of this species of offence, and the principles relating to it have been 
already adverted to. An indictment lies against an overseer of the poor, for refusing to pay a weekly 
snm to a pauper, in pursuance of an order of justices. Rex v. Davis, 2 Burr. 799 ; and, upon the 
same principle, against the putative father of a bastard child, for refiising to obey an ordec of mainte- 
nance. The offence extends in principle to every instance of wilful disobedience to any order which 
a party is bound to obey, and where no special means are furnished by the law for the prevention * 
of disobedience. 

Art. 20. 

Whosoever shall wilfully neglect or disobey any of the rules, orders, or regula- Disobeying orders 
tions of the Poor Law Commissioners of England and Wales, appointed under an ODm^Sonw^ 
Act passed in the 4th and 5th years of the reign of King Will. IV. intituled " An 
Act for the Amendment and better Administration of the Laws relating to the 
Poor in England and Wales," or of the Assistant Commissioners for carrying such 
Act into execution, or be guilty of any contempt of the said Commissioners sitting 
as a board, shall, in respect of a third, and any subsequent offence, incur the 
penalties of the class, (m) 

(m) 4 and 5 Will. IV. c. 76, s. 98, This, and many other speciBl offences of a like nature, fall 
within the former provisions, and are, of course, unnecessary, except where a higher punishment is 
annexed to the special, than to the general offence. 

Art. 21. 

Whosoever shall wilfully refuse to attend, in obedience to any summons of any Refining to attend 
such Poor Law Commissioner or Assistant Commissioner, as is mentioned in the summoM^of Poor 
last preceding Article, or to give evidence, or shall wilfully alter, suppress, conceal. Law Commis- 
destroy, or refuse to produce any books, contracts, agreements, accounts, and "oners. 
writings, or copies of the same, which may be lawfully required to be produced 
before such Poor Law Commissioners or Assistant Commissioners, shall incur the 
penalties of the class. («) 

(n) 4 and 5 Will. IV. c. 76, s. 13. This offence is now punishable as a misdemeanor. If the 
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general offence (Art 19) be made punishable to the same extent, the necessity for this special enact- 
ment will be superseded. 

Art. 22. 

Whosoever shall refuse to attend, in obedience to any lawful summons of any 
commissioner or assistant commissioner for carrying into effect an Act passed in 
the 6th and 7th years of the reign of King Will. IV., intituled " An Act for the 
Commutation of Tithes in England and Wales/' or to give evidence, or shall 
wilfully alter, withhold, destroy, or refuse to produce any book, deed, contract, 
agreement, account, or writing, terrier, map, plan, or survey, or any copy of the 
same which may be lawfully required to be produced before such commissioner or 
assistant commissioner, shall incur the penalties of the class, (o) 

(o) 6 and 7 Will. IV. c. 71, s. 93. This offence is now punishable as a misdemeanor. If the 
general offence (Art 19.) be made punishable to the same extent, the necessity for this special enact- 
ment will be superseded. 

Direct obstructions of the Executive Power. 

Art. 23. 

Whosoever shall wilfully and unlawfully prevent, or endeavour to prevent 
any officer or other person, lawfully acting or proceeding to act in the exe- 
cution or discharge of any public office or duty, from so acting or proceeding to 
act, shall, unless it be otherwise specially provided, incur the penalties of the 
class, (p) 
(p) See the Prefatory Remarks, pp. 19 and SO. 

Art. 24. 
Assaulting officers Whosoever shall assault and strike or wound any magistrate, officer, or other 
con^mingthfpre^ person lawfully authorized, on account of the exercise of his duty in, or con- 
servation of wrecks, ceming the preservation of, any vessel in distress, or of any vessel, goods, or 

effects wrecked, stranded, or cast on shore, or lying under water, shall incur the 

penalties of the class, (q) 

iq) 9 Geo. IV. c. 81, 8. 24. In the above Article, we have followed the lan^raage of this recent 
statute. The offence is now a misdemeanor, punishable with seven years* transportation, or imprison- 
ment at the discretion of the Court. 

Art. 25. 

Whosoever shall assault any peace officer acting in the due execution of his 

duty, or any person lawfully acting in aid of such officer, or shall assault any 

other person with intent to resist the lawful apprehension or detainer of himself 

or any other person for any offence for which he or such other person may be 

lawfully apprehended or detained, or shall incite or encourage any other person to 

commit any assault with either of such intents, shall incur the penalties of the 

class, (r) 

(r) 9 Geo. IV. c. 81, s. 25 ; 1 & 2 Will. IV. c. 41, s. 11. This Article is necessary on account of 
the agrgravated punishment inflicted in respect oi the offences specified in the statute. Besides the 
assaults digested in the above Articles, there are the offences of assaulting officers of the Customs or 
Excise, which will be more appropriately placed under the head of Offences against the Revenue, 

Art. 26. 

Whosoever shall, by force of arms, or by malice or menacing, disturb any to 

make free election, shall incur the penalties of the class, (s) 

(s) 3 Edw. I. c. 5. The punishment of this offence is great forfeiture. We have deemed it 
proper to include this ancient enactment, made for the protection of persons exercising an important 
public function, although the law does not appear to have been put in force for centuries. If 
this provision be retained, it ought to be made more precise. Sir Edward Coke says (2 Inst. 
169), *' This statute is excellently penned, for that generally it extendeth to all elections, that is to 
*^ say, to every dignity, office or place elective, be it ecclesiastical or temporal, of what kind or quality 
*^ soever." Selden, however, expresses an opinion that this clause related exclusively to elections of 
the clergy. — Discourse on the Laws and Government of England, Part I. p. 144. It will of course 
be obvious firom the date of the statute that the provision could not apply to Parliamentary elections. 

Art. 27. 

Whosoever, being a convict in the General Penitentiary at MiUbank, shall 
assault the governor thereof, or any officer or servant employed therein, shall be 
liable to be confined in the said Penitentiary for any term not exceeding two years, 
in addition to the term for which, at the time of committing such offence^ he was 
subject to be confined, and shall also be liable, if a male, to be publicly or privately 
whipped, if the Court shall so think fit. (t) 

(0 7 & S Geo. IV. c. 38, s. 1. See the note to the next following Article* 
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Art. 28. 

Whosoever, being in lawful custody for any term of imprisonment in any Awaultinj? fsaolen 
prison, penitentiary, or other place of conifinement, shall assault the gaoler, keeper and other officers of 
or governor thereof, or any ministerial officer or servant employed therein, shall be P""^^* 
liable to be imprisoned for any term not exceeding years, in addition to the term 
for which at the time of committing such offence he was subject to be confined, (u) 

(tt) We propose that a general provision of this kind shall be substituted for the preceding exist-. 
ing enactment, which is confined to prisoners in the Penitentiary at Mill bank. 

Art. 29. 

Any sentence of imprisonment authorized to be inflicted on any offender in General rule, 
respect of any offence committed during his imprisonment for any term under any 
sentence or order, shall be appointed to commence at the expiration of any term 
or terms of imprisonment for which he shall then be subject to imprisonment. 

Offences tending indirectly to Impair or Obstruct the Executive 

Power. 

Art. 30. 

Whosoever directly or indirectly shall sell or purchase, or promise or agree to Veiling public 
sell or purchase, or shall receive or have, or promise or agree to receive or have, for ^^^^• 
himself or any other person, or shall give or pay, or promise or agree to give or pay, 
any reward or profit for any office, commission, place, or employment, specified or 
described in Art. 32, or for any deputation thereto, or for any part or participation 
of the profits thereof, or for any appointment or nomination thereto, or resignation 
thereoi, or for the consent or voice of any person to any such appointment^ nomi-. 
nation or resignation, shall incur the penalties of the class, (v) 

(r) 5 & 6 Edw. VI. c. 16 ; 49 Geo. III. c. 126, s. 3 ; 6 Geo. IV. c. 105, s. 10. See note to Art. 83. 

Art. 31. 

Whosoever directly or indirectly shall receive or have, or promise or agree Taking reward for 
to receive or have any reward or profit for any interest, solicitation, recommenda- procuring resigna- 
tion, or negotiation made or to be made, or pretended to have been made, or imder **°"* ° ^ ^® ' 
any pretence that the same will be made, concerning or relating to any nomination, 
appointment or deputation to, or resignation of, any office, commission, place or 
employment specified and described in Art. 32, or under any pretence for using or 
having used any interest, solicitation, recommendation, or negotiation in or about 
any such nomination, appointment, deputation, or resignation, or for the obtaining 
or having obtained the consent or voice of any person as aforesaid, to such nomina- 
tion, appointment, deputation or resignation ; or. 

Shall give or pay, or promise or agree to give or pay any reward or profit. Giving reward for 
for any mterest, solicitation, recommendation or negotiation made or to be made, proctt""^ office, &c 
concerning or relating to any nomination, appointment, or deputation to, or resigna- 
tion of, any such office, commission, place or employment as aforesaid, or for ob- 
taining or having obtained, directly or indirectly, the consent or voice of any 
person as aforesaid to any such nomination, appointment, deputation or resigna- 
tion; or 

Shall for or in expectation of reward or profit, solicit, recommend or SolieitiDg or nego* 
negotiate in any manner lor any person in any matter concerning or relating to any ^**"^ ^^^ offices, 
such nomination, appointment, deputation or resignation aforesaid, or for obtaining, 
directly or indirectly, the consent or voice of any person to any such nomination, 
appointment or deputation, or resignation aforesaid, shall incur tne penalties of the 
class, (w) 

(it) 5 & 6 Edw. VI. c. 16 ; 49 Geo. III. c. 125, s. 4 ; 6 Geo. IV. c. 105, s. 10. See note to Art. 33. 

Art. 32. 

The rules contained m the last three preceding Articles shall be deemed to apply 
(subject to such exceptions as are specified in Art. 33) to all offices, in anywise 
concerning or relating to the administration or execution of justice ; or. 

The receipt, control, payment, account, or auditorship of the Queen's money, 
rent, or revenue ; or. 

The surveying of any of the Queen's lands, tenements, or hereditaments ; or, 

The keepmg of any of the Queen's towns, castles, or fortresses, used for a place 
ofstrength and defence; or, J 
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Any clerkship in any court of record wherein justice is to he administered ; 

And also to all offices in the gift of the Crown, or to any office appointed by the 
Crown, and all Commissions civil, naval, or military ; and to all places and employ- 
ments, and to all deputations to any such offices, commissions, places, or employ- 
ments in the respective departments, or under the appointment, or superintendence, 
and control of the Lord High Treasurer or Commissioners of the Treasury, the 
Secretary of State, the Lord High Admiral or Commissioners of the Admiralty, 
the Master General, and principal officers of Her Majesty's Ordnance, the Com- 
mander in Chief, the Secretary at War, the Paymaster-General of Her Majesty's 
forces, the Commissioners for the affairs of India, the Commissioners of the Excise, 
the Treasurer of the Navy, the Commissioners of the Navy, the C<Mnmissioners for 
Victualling, the Commissioners of Transports, the Commissary-General, the Store- 
keeper-General, and also the principal Officers of any other public department or 
office of Her Majesty's Government in any part of the United Kingdom, or in 
any of Her Majesty's dominions, colonies, or plantations; 

And also to all offices, commissions, places, and employments, belonging to, or 
under the appointment or control of the United Company of Merchants of England 
trading to the East Indies, (ai) 

(a?) 5 & 6 Ed. VI. c. 16 ; 49 Geo. III. c. 126. See Note to Art. 83. 

Art. 33. 
The rules contained in Articles 30 and 31, shall not be deemed to apply to 
any office whereof any person is seised of an estate of inheritance, nor to any office 
of parkership, or of the keeping of any park, house, manor, garden, chase or 
forest, or any of them ; nor to any office to he given or granted by the Chief 
Justices of the Queen's Bench or (Jommon Pleas, or any of the Justices of Assize ; 
nor to any office which at the time of the passinff of an Act of the 49th year of the 
reign of King Geo. III., intituled " An Act for the further prevention of the 
sale and brokerage of offices," was legally saleable, and in the gift of any person, 
by virtue of any office of which such person then was, or has since been, or shall 
be possessed under any patent or appointment for his life; nor to any purchases, 
sales, or exchanges, of any commissions or appointments in the Band of Gentlemen 
Pensioners, or in Her Majesty's Yeoman Guard, or in the Marshalsea and the 
Court of the Queen of the Palace of the Queen at Westminster, or of any commis- 
sions in Her Majesty's forces for such prices as shall be regulated and jSxed by 
any regulation made or to be made by Her Majesty in that behalf, or to any act or 
thing done in relation thereto by any agents, provided that such agents shall be 
agents of regiments authorized by the Commander-in-Chief of Her Majesty's forces, 
or by the colonels or commandants of regiments or corps, and shall act therein 
under such regulations only as are or shall from time to time be established by Her 
Majesty, and shall not cause or procure, or knowingly permit, or suffer to be printed 
or advertised, any advertisement, or proposal for any purchase or sale, or exchange 
of any commission, or any negotiation relating thereto, and shall not receive or 
have any fee or reward, or directly or indirectly agree to receive or have any fee or 
reward, for acting in such behalf; nor to any deputation to any office in any case 
in which it is lawful to appoint a deputy, or any agreement lawfully made in respect 
of any allowance, salary, or payment made, or agreed to be made, by or to such 
principal or deputy respectively out of the fees or profits of such office ; nor to any 
annual reservation, charge, or payment made, or required to be made, out of the 
fees, perquisites, or profits of any office, to any person who shall have held such 
office in any commission or appointment of any person succeeding to such office : 
Provided always, that the amount of such reservation, charge, or payment, and the 
circumstances and reasons under which the same shall have been permitted, shall 
be stated in the commission, patent, warrant, or instrument of appointment of the 
person so succeeding to, and holding, such office, and paying or securing such 
money as aforesaid. ( t/) 

(y) 5 & 6 Edw. VI. c. 16; 49 Geo. III. c. 126, s. 7. We have inserted the provisions of the 
statutes relating to the sale of offices without any material alteration, althougrh we think that they do 
not adequately express the principle upon which the law is founded. Sec Prefatory Remarks, p. 15. 
Some of the exceptions contained in the Stat. 49 Geo. III. c. 126, s. 7, were probably occasioned by 
temporary or personal considerations and a regard io vested interests, which it would have been 
unjust to sacrifice. They are, however, inconsistent with the principle of the law; for it is obvious 
that it must always be a public disadvantage that offices, which require the discharge of public duties, 
should be occupied, not by those who are best qualified for them, but by those who are able to pay 
most to obtain them. The disadvantage to the public may be less in the case of mere ceremonial 
offices, such as commissions in the band of Gentlemen Pensioners, or the Yeomen of the Queen's 
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Guard ; but we can perceive no sufficient reasons why such offices, and more particularly offices in tlie 
Palace court (which directly affect the administration of justice^ should be lawfully bought and sold, 
while the sale of offices of a similar character is in other instances prohibited under heavy penalties. 
This consideration, however, presents a practical difficulty in the improvement of the law, which we 
do not feel ourselves competent to dispose of; and we, therefore, on the present occasion, merely 
submit our opinion that in order to make the law on this subject complete, the prohibition of the sale 
^ offices of a public nature should be general, and that the exceptions should be restricted to such 
caatfl as cannot by possibility occasion the mischief which it is the object of the law to prevent. 

Art. 34. 
Whosoever shall open or keep any house, room, office or place for the soliciting. Keeping office for' 
transactbg or negotiating, in any manner whatever, any business relating to ^ffij^'^^g^^'*^^* 
vacancies in, or the sale or purchase of, or appointment, nomination or deputation 
to, or resignation, transfer or exchange of any offices, commissions, places or 
employments whatever in or under any public department shall incur the penalties 
of the class. (») 

(s) 5 & 6 Edw. VI. c. 16 ; 49 Geo. III. c. 126, s. 5 ; 6 Geo. lY. c 105, s. 10. See note to Art. 33. 

Art. 35. 

Whosoever shall by any means endeavour to force, persuade, or induce any Corrupt solidtation 
ministerial officer to do, or omit to do, any act in violation of his official duty, such o^wsterial , 
offender knowing the same to be contrary to the duty of such officer, shall incur ^ 
the penalties of l^ae class, (a) 

(a) The comprehensive definition of this high offence contained in the above Article seems to be 
fully warranted by the authorities. *' Bribery," says Mr. J. Blackstone, 4 Comm. 139, in treating of 
offences against public justice, ^* is where a judge or other person concerned in the administration of 
** justice takes any undne reward to influence bis behaviour in office." See also 1 Hawk. P. C. 168; 
8 Inst. 147. But we should observe that the offence of offering a bribe is by no means confined to 
corruptly influencing judicial officers. Tlie functions of the executive system, in all its parts, minis- 
terial and judicial, cannot possibly be exercised purely, and effectually, if the temptation to sacrifice 
duty to gain be not rigorously excluded by means of penal laws. The mischief which would result from 
excluding offences of this kind firom the operation of the crinu'nal law cannot be more strongly illustrated 
than by reference to the case of bribery, committed with a view to the corrupt disposal of a public office. 
The injury which may thus be occasioned to the public is incalculable ; the unjust exclusion of an officer 
able and willing faithfiiliy to discharge his duty might well be regarded as a public injury ; such an 
offence, however, bears no proportion to that of impairing the executive powers, or rendering their exer- 
cise odious and oppressive, by procuring them to be placed in the hands of an incompetent or 
unprincipled man. It is upon this principle that it has been held to be a misdemeanor to offer a 
sum of money to the first Lord of the Treasury for the purpose of obtaining an office or appointment 
under Government ; R. v. Vaughan, Burr. 2494. The reasons delivered by Lord Mansfield for the 
decision of the court in that case are just and important. He observes : *^ A minister trusted by the 
'^ King to recommend fit persons to offices would betray that trust, and disappoint that confidence, if 
'* be should secretly take a bribe for that recommendation. A terrible consequence would result to 
*' the public if every thing that such an officer is concerned in advising the disposal of should be set 
**• up to sale.'* There are many other instances of a similar nature. Most of the impeachments against 
ministers (as observed by Lord Mansfield in the same case) have been for taking money to procure 
offices grantable by the Crown. In many other instances of inferior note, such practices have been 
held to be indictable at common law, and others have been subjected to special punishment by statute. 
It is an indictable offence at common law to ofier money to a corporator to vote for a mayor of a cor- 
pomtioiu 

Art. 36. 
Whosoever, being a ministerial officer, shall take, or agree to take, any bribe Takinjg of bribe by 
o£fered or promised with intent to induce him unlawfully to do, or omit to do, any *°"'^^'^ officer. 
act in violation of his official duty, shall incur the penalties of the class, (i) 

(6) According to some authorities this offence is confined, as regards a judge or officer, to 
the case where the party actually receives a bribe, although a party offering a bribe is guilty of 
the offence, whether the bribe be received or not, 3 Inst. 146 ; 4 Black. Comm. 140. We do not 
■ee any sufficient reason for this distinction ; if a private person be guilty of a crime in offering a bribe, 
it should seem d fortiori that an officer who, contrary to his official duty, corruptly agrees to take the 
bribe, is also worthy of punishment. 

Abuses of the Executive Power. 

Art. 37. 
Any officer who shall wilfully commit any excess or abuse of authority to the Officer committing 
injury or tending to the injury of any other person, shall incur the penalties of the Satt^^'^"*** ^ 
class. (c) 

(c) It is clear that an officer may be indicted for misfeasance, as well as neglect and corruption. 
Thus an overseer of the poor is guilty of an indictable misdemeanor if he relieves the poor when there 
!■ no occasion for it. Tawney's Case, 16 Viner's Abr. 415. An overseer is also liable to an indict- 
ment for lodging the poor in an unwholesome chamber ; Rex. v. Wetherill, Cald. 432 ; or for exacting 
labour from a sick pauper, Cald. 76. 

Art. 38. 

Any officer who shall^ in violation of his duty> corruptly or maliciously do any Abuses of 

^ ^ ^ ^ ^ official ftothonty. 
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act, or shall corruptly or maliciously omit to do any act with intent, in so doinj? 

or omitting to do such act, to defraud, oppress, or injure any other person, shall 

incur the penalties of the class. 

Art. 39. 
Extortion by Any officer who shall, under colour of his office, unlawfully take from any other 

officers. person any money, or other moveable property, that is not due to him, or more than 

IS due^ or before it is due, shall be guilty of extortion, and incur the penalties of 

the class, (df) 

(d) Extortion signifies, in a large sense, any oppression under colour of right ; but Sir E. Coke 
says that, *Mn its proper sense, it is a great misprision, by wresting or unlawfully taking by any officer^ 
by colour of his office, any money or valuable thing of or from any man, eiUier that is not due, or 
more than is due, or before it is due." See Co. Litt. 368 b. 1 Hawk. P. C. c. 68, s. 1. 

Art. 40. 
Offence ajfgravated Whosoever shall, under colour or pretence of executing any office, commit any 
under'^iou"^^ n^^^^^ offence, shall, in addition to any penalties to he incurred upon conviction for such 
tence of office. oflFence, be liable to he imprisoned for any term not exceeeding years. 

Art. 41. 
Disclosinsr matter. Whosoever shall unlawfully, and contrary to his oath of office, or otherwise in 
wWch hls^been^ac- violation of any official or other puhlic duty, publish, or disclose any matter 
quired in official whereof he shall have acquired the knowledge in any official capacity^ shall incur 
capacity. t^e penalties of the class, (e) 

(e) It is said to be a high misprision to disclose an examination before the Privy Council, or in a 
grand juror to disclose to a party the evidence given before the grand jury against Mm. See 4 Black- 
stone's Comm. 126. 

Art. 42. 

The penalties of the last preceding Article shall be incurred, although, at the 
time of making such unlawful publication, or disclosure, the oflFender shall have 
ceased to act in such official capacity. 

OFFENCES AGAINST THE ADMINISTRATION OF JUSTICE. 



Art. 43. 
Justices violating Justices who shall be found in default, in any of the points contained in the oath 

t eiroa . required to be taken by them by a statute of the 18th year of the reign of King 

Edw. HI., shall incur the penalties of the class, (f) 

(J) 18 Edw. HI. St. 4 ; 20 Edw. III. c. 1. See the Prefatory Remarks, p. 21. 

Art. 44. 

'^^if^^i*^ ^^ t^* If any other judicial officer shall, in violation of his oath of office, where such 

do their duty. °^ ° ^^^ shall be required by law, or shall otherwise in violation of his duty as such 

officer, wilfully do, or omit to do any act, he shall incur the penalties of the 

class, {g) 

(g) Where a justice of the peace illegally refuses to proceed upon a lawful complaint or informa- 
tion, the usual mode of proceeding is by application to the Court of Queen's Bench for a Mandamus ; 
but the refusal is an indictable offence. The above Article renders it unnecessary to insert specially 
in the Digest the offence of ^' the mayor, sheriffs, and aldermen, which have the governance of the 
'* city of London, not causing to be redressed and corrected the defaults, errors, and misprisions which 
'* be notoriously used in the same city, and the same not duly punishing from time to time,'' which 
was punishable by penalty, by the advice and discretion of the justices thereto assigned. 28 Edw. III. 
c. 10,8.1; I Hen. IV. c. 15. 

Art. 45. 

Corruptly influen- Whosoever shall by any means whatsoever endeavour unduly or corruptly to 
arbftrators^^ &c.^^"' influence any judicial officer, or any arbitrator or umpire in his conduct as such 
judicial officer, arbitrator, or umpire, shall incur the penalties of the class. 

Art. 46. 
Corrupt agreement Whosoever shall take or agree to take any bribe, ^ven or offijred with intent 
wllurators^&cr^' unduly and corruptly to influence his conduct as a judicial officer, arbitrator, or 
umpire, or, being a judicial officer, arbitrator, or umpire, shall agree with or pro- 
mise to any other person to make, pronounce, or deliver, or omit to make, pro- 
nounce, or deliver any decree, sentence, order, or awawi, for or against any party, 
in any proceeding civil or criminal, or in any reference or arbitration respectively, 
shall incur the penalties of the class. (A) 

(A) We conceive that although the ordinary mode of proceeding against judges has been by im- 
peachment, an indictment may be maintained against them as well as against inferior judicial officers. 



Digitized by 



Google 



ON CRIMINAL LAW. 49 

Mr. Serjeant Hawkins Rays that *' At commoi) law, bribery in a judge, in relation to a cause depending 
before him, was looked upon as an offence of so heinous a nature, that it was sometimes punished as 
high treason before the 25 Edw. III., and at this day it is certainly a very high offence, and punish- 
able, not only with the forfeiture of the offender's office of justice, but also with fine and imprison* 
ment." 1 Hawk, P.C. c. 67, s. 6. 

Art. 47. 

Whosoever, "being a judge or clerk, shall falsely enter pleas, rase rolls, or change Judges rasing, &c., 

any verdict, so that by such default there ensueth disherison of any of the parties, '°^^'*' ^^' 

shall incur the penalties of the class, (i) 

(t) 8 Rich. n. c. 4. We have inserted this provision of an ancient statute, as it has never been 
formally repealed. It is doubtful, however, whether the offence under the statute was an indictable 
offence, being expressly punishable by the king and council ; see 1 Hale's, P. C. 648. At all events, it 
is obviously inapplicable to modern times ; and as it is confined by its terms to such defaults as cause 
disherison^ it could never have applied to the falsification of records in personal actions. See Bar- 
rington's Ancient Statutes, p. 825. 

Art. 48. 
Whosoever shall upon any record, roll, parchment, or paper for entering the Entering false 
judgment, decree, sentence, or proceedings of any court of justice, wilfully and ^"^^jg"^^^^'' 
falsely enter any judgment, decree, sentence, or verdict, or any plea or other matter 
or thing vi^hereby Her Majesty the Queen, or any party, shall or may be prejudiced 
shall incur the penalties of the class. (J ) 

p*) The 7 & 8 Geo. IV., c. 28, s. 11, and the 2 Will. IV., c. 34. s. 9, contain the following pro- 
visions as to uttering false certificates of convictions; the former relating to felonies generally, and 
the latter to offences against the coin. 

** If any clerk of the court, officer having the custody of the records of the court, or deputy of such 
•* clerk or officer, shall utter a false certificate of any indictment and conviction of a previous felony; 
*' or if any person, other than such clerk, officer, or deputy, shall sign any such certificate as such clerk, 
** officer, or deputy, or shall utter any such certificate with a false or counterfeit signature thereto, every 
" such offender shall be guilty of felony, &c."— -(7 & 8 Geo. IV. c. 28, s. 11.) 

*• If any clerk of the court, or other officer, having the custody of the records of the court vrhere the 
*' offender was first convicted, or the deputy of such clerk or officer, shall certify or utter as true any 
*' false copy of any indictment or conviction for any offence against this Act, knowing the same to 
** be false ; or if any person, other than such clerk, officer, or deputy, shall sign or certify any copy of 
** any such indictment or conviction as such clerk, officer, or deputy, or shall utter any copy thereof 
** with a false or counterfeit signature thereto, knowing the same to be false or counterfeit, every such 
*« offender shall be guilty of felony. Ac."— (2 Will. IV. c. 34, s. 9.) 

We have for the present consolidated these enactments in the law of forgery, Art. 71, though they 
may be considered to belong as appropriately to this division of the Digest. 

Art. 49. 

Whosoever, being a person belonging to or employed in the public Record officers of Record 
Office, shall certify any writing to be a true and authentic copy of a record in the £|^c® certifying 
custody of the Master of the Rolls, knowing the same to be false in any material recwcU.^*^* 
part, shall incur the penalties of the class, (k) 

(^k) 1 & 2 Vic. c. 94, s. 19. This article we have also at present inserted under that branch of the 
digest which relates to forgery. — (See Art. 54.) 

Art. 50. 

Whosoever shall by any means whatsoever endeavour unduly and corruptly to Endeavourinircor- 
influence any person impannelled, summoned, or expected to serve as a juror in r^P^^y ♦<> influence 
any proceeding, in respect of his duty as such juror, shall incur the penalties of the J"^^^^' 
class. (/) 

(0 This offence is termed embracery. Mr. Seijeant Hawkins says, ** It seems clear that any 
•* attempt whatsoever to corrupt, or influence, or instruct a jury, or any way to incline them to be more 
*' favourable to one side than to the other by money, promises, letters, threats, or persuasions, except 
•* only by the strength of the evidence, and the arguments of the counsel in open court at the trial of 
** the cause, is a proper act of embracery, whether the jurors on whom such attempt is made give any 
" verdict or not, or whether the verdict given be true or false." 1 Hawk. P.C. c. 85, s. 1. , see also 
Co. Litt. 369 a. It has also been held that the bare giving of money to another to be distributed 
among jurors is an offence in the nature of embracery, whether any of it be actually given to them or 
not. 1 Hawk. P.C. c. 85, s. 4. 

At the common law, probably in analogy to the doctrine of maintenance, if one not being a party 
in any proceeding, civil or criminal, nor a servant or agent of such party, directly or indirectly, soli- 
cited any person impanelled or summoned as a juror in such proceeding to appear and serve as such 
juror, he was guilty of a misdemeanor. 

Mr. Serjeant Hawkins says, " The law so far abhors all corruption of this kind, that it prohibits 
•* everything that has the least tendency to it, what specious pretence soever it may be covered with ; 
** and, therefore, it will not suffer a mere stranger so much as to labour a juror to appear and act 
<' according to his conscience." — 1 Hawkins's P. C. book 85, s. 2. In Sir Thomas Palmer's case, 
^ Noy"8 Reports, p. 102, it was resolved by the Lord Keeper Egerton and the two Chief Justices (one 
of whom was Sir Edward Coke), " First, that the party himself might labour with the jury to appear, 
'* but not a stranger ; and, secondly, that the party himself cannot instruct or promise reward for or 
** before appearance, for that is embracery.'' 
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Art. 51. 

Whosoever, having been impannelled or summoned to serve as a juror in any 
proceeding, shall take or agree to take any bribe giveD or o£fered, with intent 
unduly and corruptly to influence his conduct as a juror, or shall agree with or 
promise to any other person to make, pronounce, or deliver any verdict for or against 
any party in any proceeding, shall incur the penalties of the class, (m) 

(m) This provision is suggested by the 61st section of stat. 6 Geo. IV. c 50 (the Jury Act), wfaidi 
provides that ** notwithstanding anything in that Act contained, every person who shall be guilty of 
the offence of embracery, and every jnror who shall wilfully or corraptly ooofleBt tliereto, shaD aad 
may be respectively p roce e ded against by indictment or iofomiation, and be punished by fine or im- 
prisonment!, in like manner as e very such person and juror migfat have heen beibre the passing of 
that Act." 

Art. 52. 

The last two preceding Articles shall apply although the person so endeavoured 
to be influenced, or taking or agreeing to take any bribe shall not be afterwards 
sworn, and also where no verdict shall be given, and whether the verdict, if 
given, be true or false, (n) 

(n) 1 Hawk. P.C. c 85, s. J 5. 

Art. 53. 

WTiosoever shall unlawfully prevent, or endeavour to prevent, any person law- 
fully summoned or otherwise lawfully bound to serve as a juror from serving as 
such juror, shall incur the penalties of the class, (o) 

(o) Mr. Serjeant Hawkins says, ** It seems clear that no one whatsoever can justify the labouring a 
** juror not to appear." — I Hawkin6*s, P. C. c. 85, s. 6. In the case of Hussey v. Cook, Hobart, 194, 
it was resolved, ** that the party himself, or his servant, or son, or near kinsman, might procure the 
^ jury to appear, there being no other ill-qualified circumstance in it ; but if either the party or any 
** other should solicit any of the jury not to appear, it was punishable, for that doth both delay justice, 
** and is a kind of packing of a jury." 

Art. 54. 

Whosoever shall, by any indirect means or contrivance, procure himself to be 

returned, impanelled, or sworn as a juror upon any trial, inquest, or other judicial 

proceeding, with intent to procure a verdict, or any undue advantage, for any person 

interested in such trial, inquest, or proceeding, shall incur the peniillies of the 

class, (p) 

(p) See the case of Rex v. Opie, 1 Saund. 301, and 1 Hawkins's, P. C. c. 85, s. 4. 

Art. 55."" 

Whosoever, being lawfully bound or re<juired by recognizance, subpoena, sum- 
mons, or otherwise, to appear and give evidence as a witness, or to produce any 
book or writing upon any trial, or other judicial proceeding or inquiry, shall 
unlawfully and wilfully refuse or neglect to appear or to answer all lawful ques- 
tions, or to produce such books or writings as upon such occasion he shall by law 
be bound to produce, shall incur the penalties of the class, (q) 

(q) See Rex r. Ring, 8 Term Rep. 585 ; Hammond r. Stewart, 1 Strange, 510 ; 1 Chitty s C. L., 
614. 

Art. 56. 

The penalties of the last preceding Article shall not be incurred unless the 
lawful expenses of the person so bound or required to appear as therein men- 
tioned, shall have been tendered to him, where such tender shall be required by 
law. 

Art. 57. 

Whosoever shall wrongfully and wilfully prevent, or endeavour to prevent any 
person lawfully bound by recognizance, subpoena, summons, or otherwise, to appear 
and give evidence, or to produce any book or writing upon any trial or other judi- 
cial proceeding or inquiry, from so appearing and giving evidence, or producing such 
book or writing, shall incur the penalties of the class, (r) 

(r) 2 Hawk. P. C, c. 21, s. 16; Rex v. Lawley, 2 Strange, 904. 

Art. 58. 
Whosoever shall commit the crime of perjury shall incur the penalties of the 

class, (s) 
(s) In the Prefatory Remarks, p. 23, we have fully stated our reasons for distinguishing between 
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the compound offence of false swearing to a material point in a judicial proceeding (which is pro- 
perly legal perjury), and that of simple false swearing, which by many statutes is inaccurately termed 
perjury. The punishment of Perjury by the common law was discretionary fine and imprisonment, 
and the pillory. By the stat. 2 Geo. II., c. 35, s. 2, imprisonment, with hard labour, for seven years, or 
transportation for the same period, might be inflicted. Another consequence of a conviction for 
perjury derived from very ancient times, and intended to be penal, though it formed no part of the 
sentence (Rex v. Gripe, Comyn's Reports, 43), was a perpetual incapacity to give evidence in Courts 
of Justice. As a punishment, this consequence seems to be inefficient, as the offender would seldom 
be materially affected by it ; and it operates unjustly by depriving persons unconnected with his crime 
of the interest they may have in his testimony. We have already expressed our opinion respecting the 
propriety of repealing the statute 5 Eliz. c. 9. See Prefatory Remarks, p. 25. 

Art. 59. 

To the crime of perjury it is essential, — 

1st. That an oath be lawfully administered by competent authority (t) to a party Definition of 
as a witness or deponent in some judicial proceeding, (u) perjury. 

2d. That the party swear affirmatively or negatively to some fact material to the 
proceeding, (v) or to his belief of such a fact, (tc) knowing that which he swears 
to be false, or not knowing it to be true, (a?) 

(/) Most Courts of Justice have power, either by immemorial usage or some particular statute, to 
examine upon oath respecting matters within their jurisdiction; so also Justices of the Peace are 
authorized, by various statutes, to administer oaths in certain cases. The statute 7 Geo. IV. c. 64, 
8. 2, gives express power to Justices of the Peace to take depositions on oath in cases of felony ; but 
serious doubts have prevailed whether they have such a power in other cases within their general cog- 
nizance, where it has not been specially communicated to them. See Lambard's Eirenarcha, p. 213, 
and Burn's Justice, tit. Oaths. It seems desirable to obviate this difficulty, which may often occur in 
prosecutions for Perjury, by a general enactment, that in all cases within their cognizance Justices of 
the Peace shall have authority to examine upon oath. The recent statute, 5 and 6 Will. IV. c. 62, 
s. 13, restricts Magistrates from taking oaths respecting matters of which they have not cognizance by 
statute ; but it does not increase or confirm the power of Magistrates to administer oaths where it 
is not expressly given to them. Oaths taken before persons acting in a private capacity, or before a 
Court or officer having authority to administer oaths in some respects, but having no jurisdiction 
respecting the subject to which the particular oath administered relates, cannot be the subject of 
Peijury.— Hawk. P. C. b. i. c. 69, s. 4. 

(u) See the definitions of Perjury in 3 Inst. 164, Hawk. Book i. c. 69. According to all the defi- 
nitions of this offence by the common law, the party must be lawfully sworn, the proceeding in which 
the oath is taken must relate to the administration of justice, the intention to swear falsely must be 
wilful, the assertion sworn to must be false, and the falsehood material to the matter in question. 
Promissory oaths, such as those taken by officers for the faithful performance of duties, cannot 
be the subject of Perjury, being wholly extra-judicial — See 3 Inst. 165. See the observations of Mr. 
Livingstone on this subject in the Report on the Penal Code, prepared by him for the state of 
Louisiana, and inserted in the Appendix to this Report. 

(v) All things irrelevant to the question at issue in a judicial proceeding are, in fact, no part 
of the proceeding, and it is wholly immaterial whether they be true or .false. Falsely swearing to 
such matters, therefore, does not fall within the definition of Perjury. If the false statement respecting 
an immaterial point be made before a jury, who determine the fact upon such statement, it is clear that 
their finding is wholly inoperative, not being within their oath " to try the issue joined between the 
parties." If, on the other hand, it is made ^fore a Court which adjudicates upon the immaterial fact 
falsely stated, the judgment as to that fact is whoUy impertinent and void. Hobart, 53. But if the 
false statement goes to increase or extenuate damages, or to induce the judge or jury to give a readier 
credit to the substantial part of the evidence, it will be Perjury. 1 Hawk. P. C. c. 69, s. 8. In 
the first of these cases, the false statement directly affects the result of the judicial inquiry, because the 
jury are to assess the damages as well as to try Uie issue ; and, in the latter case, it affects the issue 
circumstantially, by communicating an impression'to the mindsofthe jury or Judge, which influences 
the decision of the main points at issue. The question of the materiality of the facts sworn to the 
issue or proceeding is often one of great difficulty ; an attempt will be made under the head of Pro- 
cedure, to remove this difficulty to a certain extent, by extracting the principles of the numerous cases 
wliich have occurred upon the subject. 

(to) It was formerly considered that a person who swore only to his belief or remembrance could 
not, in respect of such oath, be convicted of Perjury, liord Coke says, "The deposition must be 
direct and absolute, and not ut puiaU nor sicxU meminit, nor ut credit^ &c.'' But a contrary doctrine 
has been established by various modem cases ; and if *a person swears that he believes a fact to be 
true which he knows to be false, he may be convicted of Perjury. See Miller's case, 3 Wils. 427, 
2 W. Black. 881 ; Pedley's case, 1 Leach's C. C. 367 ; Hawk. P. C. book i. c 69, note (a). 

(x) In Rex v. Mawbey and others, 6 Term Reports 637, Mr. Justice Lawrence says, " If a man 
swear to a particular fact, without knowing at the time whether the fact be true or false, it b as much 
perjury as if he knew the fact to be false, and equally indictable.'*— See also 1 Hawkins's P. C. c. 69, 
8. 6. 

The Prussian Code affixes the punishment of Perjury to " any person who upon his oath denies 
his knowledge of any matter or occurrence with which he is in truth acquainted." The same law 
also inflicts a penalty upon persons who, from thoughtlessness and want of care, swear falsely to facts, 
of the true state of which they might and ought to have been acquainted. 

Art. 60. 

Whosoever shall commit the crime of false swearing, shall incur the penalties of False swearing, 
the class. 

H 2 
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Art. 61. 

To tlie crime of false swearing it is essential, — 

1st. That an oath be lawfully administered by competent authority to a party in 
some matter other than a judicial proceeding. 

2d. That the party swear affirmatively or negatively to some material fact, or to 
his belief of such a fact, knowing that which he swears to be false, or not knowing 
it to be true. 

Art. 62. 

Proceedings before the Queen in Council, or the Judicial Committee of the 
Privy Council ; proceedings in the House of Lords, and in any courts whether of 
record or not ; examinations before justices of the peace concerning matters judicially 
depending before them of which they have lawful cognizance ; the execution of 
writs of trial, writs of inquiry, commissions, and rules or orders of reference 
issuing from or made by any court of record, or any judge thereof; and trials of 
controverted elections, or returns of members to serve in Parliament by Com- 
mittees of the House of Commons, shall be deemed to be judicial proceedings. 

Art. 63. 

Whosoever in any form which he admits to be binding on his conscience, shall 
have taken an oath to speak the truth, shall be deemed to have been lawfully 
sworn, (y) 

(y) A person who believes in no religion whatever, or in no religion which binds his conscience to 
speak the truth, cannot be lawfully sworn. An oath implies a religious sanction, being, as Cicero 
defines it, '* religiosa affirmatio*' Off. Lib. iii. c 29. See White's Case, 1 Leach C. C. 430 ; 
Wade's Case, 1 Moody's C. C. 86 ; Buller's N. P. 292. 



No injury need re- 
sult from the false 
swearing. 



Subornation of 
Perjury. 



Art. 64. 

But it is immaterial in what form the oath is administered, («) or what 
particular religion the party professes, provided he believe in a Divine Being, and 
believe that such Being will punish him either in this world or in a future state, 
if he swear falsely, (a) 

{z) All persons are allowed to swear according to the ceremony of their particular faith, and in the 
form wtiich they consider binding on their individual consciences. Thus a Jew is sworn upon the 
Books of Moses, a Mahometan upon the Koran, and a Gentoo and a Chinese according to the form 
of oath used on analogous occasions in their respective countries. Even a Christian, who scrupled to 
take an oath on the New Testament, but declared that he should feel himself bound in his conscience 
by an oath on the Old Testament, has been permitted to swear on the latter, Edmonds v, Rowe, Ryan, 
and Moody, 77. 

(a) See the cases of Omichund v. Barker, Willes, 538 ; Morgan s Case, 1 Leach's C. C. 54 ; 
Taylor's Case, Peake's N. P. 11 ; the Queen's Case, 2 Brod. and Bing. 284. 

Art. 65. 

As regards the crimes of perjury and false swearing, a person shall be deemed 
to have admitted that an oath is binding on his conscience by having taken it in 
the ordinary form, without objection. (6) 

(6) This rule is recognised in the case of Sells v. Hoare, 2 Brod. and Bing. 232 ; and it seems to 
be obviously founded upon necessity and common sense, as it could never be endured that a person 
should escape the punishment of Perjury, by showing that he was not bound in conscience by the oath 
he had sworn. 

Art. 66. 

It shall not be essential to the crime of perjury or false swearing, that any 
deception or injury shall have been effected by the false swearing, or that any 
injuiy shall have resulted from it. 

Art. 67. 

Whosoever shall commit the crime of subornation of perjury, shall incur the 
penalties of the class. 

Art. 68. 

Subornation of perjury consists in wilfully procuring any person to commit the 

crime of perjury, as hereinbefore defined, (c) 

(c) Hawkins's P. C. c. 69, s. 10. ^* It seemeth clear that if the person incited to take sach an oath, 
*' do not actually take it, the person by whom he was so incited is not guilty of subornation of 
*' perjury." 
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Art. 69. 
Whosoever shall persuade or incite any other person to commit the crime of Inciting person to 
perjury, as hereinbefore defined, shall incur the penalties of the class, (d) ^^°"^** perjury. 

((i) Mr. Seijeant Hawkins says, " It is certain that one who incites another to commit perjury, is 
** liable to be punished not only by fine, but also by infamous corporal punishment" 1 Hawkins's P. C. 
c. 69, 8. 10. We have given in this and the preceding Article the distinction between subornation 
of perjury and the incitement to commit perjury, as drawn by the common law ; but we hate great 
doubts whether this distinction rests upon any rational principle, — the moral ofience being complete 
upon the mere incitement, and quite independently of its eflfect. 

Art. 70. 

Whosoever shall persuade or incite any other person to commit the crime of Inciting person to 
false swearing as hereinbefore defined shall incur the penalties of the class. '^**^ falsely. . 

Art. 71. 

Whosoever shall, in any case other than 'a judicial proceeding, as defined in statutable perjury. 
Article 62, take any false oath, where by any statute it is made perjury to take 
such oath, or where the penalties of perjury are imposed by any statute upon any 
person taking such oath, shall be deemed to be guiltyof the crime of false-swearing, 
and incur the penalties of the class, (e) 

(e) See the Prefatory Remarks, p. 25. 

Art. 72. 

The declaration or aflSirmation of any person authorized by law to declare or False affirmation, 
affirm, instead of taking an oath, shall have the same effect as regards the incurring 
of any penalties in respect of perjury or false-swearing as if the person making 
such declaration or affirmation had been lawfully sworn. 

Art. 73. 
Whosoever shall acknowledge any recognizance or bail before any court, judge. Acknowledging' 
or other person lawfully authorized to take the same in the name of any other ^rso^nTme.^^^^' 
person not privy or consenting to the same, whether such recognizance or bail, in 
either case, be or be not filed ; or shall, in the name of any other person not privy or 
consenting to the same, acknowledge any cognovit actionem, or judgment, or any 
deed to be enrolled, shall incur the penalties of the class. (/) 

(/) 11 Geo. IV. and 1 Will IV. c 66, s. 11. This statute also specifies Fines and Recoveries, 
which are now abolished by the St. 3 & 4 Will. IV. c. 74. 

Art. 74. 

Any Serjeant pleader, or other, doing any manner of deceit or collusion in the Deceits of 
Queen's Court, or to beguile the court or the party, shall incur the penalties of Pleaders. 
the class, (g) 

ig) S Edw. I. c. 29. The punishment for this ojQTence was imprisonment for a year and a day; 
and if the trespass required grater punishment, at the King's pleasure. See 2 Inst. p. 214, as to the 
persons to whom this statute applies; and also the Prefatory Remarks, p. 27, for some observations 
upon this law. 

Art. 75. 
If any officer, or other person, shall, contrary to his duty, wilfully omit, or Omission by 
through negligence fail, to arrest and detain any person in respect of any offence ^^^^^^^^ *"*'* 
by him committed, or charged, or suspected to have been by him committed or 
meditated, such officer or other person so wilfully omitting, shall incur the penal* 
ties of the class ; and such officer or other person so failing through negli- 

gence, shall incur the penalties of the class. 

Art. 76. 
If any officer, or other person (h) shall, contrary to his duty, wilfully omit, or Omission by 
through negligence fail to arrest and detain any person for felony, or upon any ^f^g^^^*^ "'^* 
charge or suspicion of felony, or by reason of any indictment found against him, 
such officer or other person so wilfully omitting shall incur the penalties of the 
class ; and such officer or other person so failing through negligence, shall 
incur the penalties of the class. 

(A) Lord Hale says, *' If the constable in pursuit of a felon requires the aid of J. S., he is bound 
by law to assist him, and is fineable for his neglect." 1 Hale's P. C, 588. In another passage he 
says, *' Every man is bound to pursue and take a felon -, and if he makes not pursuit he is fineable.** 
Ibid, 593. 

Art. 77. 
Whosoever shall voluntarily suffer the escape of any prisoner who shall be in Voluntarily sufTer- 
lawful custody for any offence, or upon any charge or suspicion of any offence, or ^icape.*^"^" *^' 
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meditated oflFence, or by reason of any indictment against such prisoner for any 

oflfence, or after conviction of any offence, shall incur the penalties of the 

class, (i) 

(t) 4 Black. Comm. ISO ; 1 Hale's P. C, 595. By the present law, a voluntary escape of a felon 
is a felony in the officer or other person who has lawful custody of the prisoner ; a negligent escape 
in a case of felony is only a misdemeanor, punishable with fine and imprisonment. 

Art. 78. 

Whosoever shall negligently suffer ^e escape of any such prisoner, as in the 
last preceding Article is mentioned, shall incur the penalties of the class. ( j) 

0*) 4 Black. Comm. 130; 1 Hale's P. C, 595. 

Art. 79. 
Whosoever shall voluntarily suffer the escape of any prisoner in lawful custody 
for felony, or upon any charge or suspicion of felony, or by reason of any indict- 
ment for felony, or after conviction of felony, shall incur the penalties of the 
class. (Ar) 

(Jt) The authorities clearly justify the statement of the law in this general manner, as applicable as 
well to private persons as to constables, gaolers, or other officers. Ix)rd Hale says, that *• if A, a 
" mere private man, knows B. to have committed a felony, he may thereupon arrest him of felony; 
" and he is lawfully in the custody of A. till he be discharged of him by delivering him to the con- 
** stable or common gaol ; and, therefore, if he voluntarily suffers him to escape out of his custody, 
*' though he were no officer, nor B. indicted, it is felony in A. So it is if a felony be in feet commit* 
" ted, and A. hath a probable cause to suspect B., and accordingly suspects and arrests him, B. is 
'^ lawfully in the custody of A. for suspicion of felony; and if he voluntarily lets him escape, it is 
'* felony in A. in eveniu^ viz., if B. proves really guilty of the felony; and accordingly, if A. delivers 
*' the party so arrested to the constable's custody, he is lawfully in his custody, and if he suffers the 
" escape voluntarily, it is felony in eventu.** 

Art. 80. 

Whosoever shall negligently suflFer the escape of any such prisoner, as in the 
last preceding Article is mentioned, shall incur the penalties of the class. 

Art. 81. 

The last four preceding Articles, and all other Articles concerning escapes and 
rescues, shall be deemed to include every person to whom either as principal or 
agent or assistant^ or either as an officer or a private person, or either solely or 
conjointly with others, the keeping, watching, or guarding of any prisoner, either 
within any prison or place of confinement, or otherwise, shall for the time being 
lawfully belong. 

Art. 82. 

Whosoever, being marshal of the Queen's Bench, shall suflFer any prisoner 
indicted of felony, robbery, or theft, who shall have removed the same indictment 
before the queen, and there yielded himself, to wander out of prison by bail or 
without bail, shall incur the penalties of the class. (/) 

(/) 5 Edw. III. c. 8. This offence is, according to this ancient statute, punishable with imprisoa- 
ment for six months ; we see no reason for excepting ]the marshal of the Queen's Bench from the 
operation of the general law. 

Art. 83. 
Officer of Miibank Whosoever, having the custody of any convict ordered to be confined within the 
tolr^p^nrnttln^^ Penitentiary at Miibank, or being employed by the person having such custody as 
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a keeper, underkeeper, turnkey, assistant or guard, shall voluntarily permit such 

convict to escape, shall incur the penalties of the class, {m) 

(m) 56 Geo. III. c. 63, s. 44. This offence is now punishable with seven years* transportation, 
&c. Should the general provisions above recommended be adopted, this special enactment, as well |l8 
those contained in the three next Articles, will become unnecessary. 

Art. 84. 

Whosoever, having the custody of such convict, or being employed as in the 
last preceding Article is mentioned, shall negligently permit any such convict to 
escape, shall incur the penalties of the class, (n) 

(n) 56 Geo. III. c. 63, s. 44. 

Art. 85. 

Whosoever, having the custody of any offender ordered to be confined in Park- 
hurst prison, or being employed by the person having such custody as a keeper, 
under-keeper, turnkey, assistant or guard, shall knowingly allow such offender to 
escape, shall incur the penalties of the class, (o) 

(o) 1 & 2 Vic. c. 82, 8. 13. 



Digitized by 



Google 



ON CRIMINAL LAW. 55 

Art. 86. 

Whosoever, having the custody of any such offender, or being employed as in Officer of Park- 
the last preceding Article is mentioned, shall carelessly allow such offender to lessiy ailo^n^" 
escape, shall incur the penalties of the class, (p) prisoners to escape. 

(p) 1 & 2 Vic. c. 82, s. 13. 

Art. 87. 
Whosoever, being a bailiff, shall not be ready and apparelled at the command- Bailiff not being 
ment and summons of sheriffs, and at the cry of the country, to sue and arrest feions. ^ ^^^^ 
felons, when any need is, as well within franchise as without, shall incur the penal- 
ties of the class, {q) 

iq) S Edw. I. c. 9. It is obvious that the provisions of this ancient statute, as contained in this 
and the next Article, are unsuitable to the modern habits of society in this country ; and we see no 
advantage which can be derived from retaining them as part of the law. 

Art. 88. 

Whosoever, being other than a bailiff, shall not be so ready and apparelled as is ^ "tV'^^'re^^to 
mentioned in the last preceding Article, shall incur the penalties of the anest fefons. ^ 

class, (r) 

(r) 8 Edw. I. c. 9. 

Art. 89. 

Whosoever shall unlawfully resist and prevent, or endeavour to prevent, the Resistance to 
lawful apprehension of himself or any other person, for any offence by him or such *^^^ ension. 
other person committed, or charged or suspected to have been committed, shall 
incur the penalties of the class. 

(s) The offence contained in Article 25 is aggravated by an assault. 

Art. 90. 
And every such offender shall, in case he or such other person, as in the last 
preceding article is mentioned, be liable to be arrested upon any warrant for felony, 
or upon any charge or suspicion of felony, or by reason of any indictment against 
him or such other person tor felony, incur the penalties of the class, (t) 

(0 Several statutes contain special enactments for the punishment of such as resist the execution of 
civil or criminal process within particular districts. By the 8 and 9 of King Will. Ill, c. 27, s. 15, it is 
a misdemeanor, punishable by fine or imprisonment, or both, " to oppose or resist the sherifis of 
*' London and Middlesex, head bailiff of the liberty of the duchy of Lancaster, high sheriff of the county 
*' of Surrey, bailiff of the liberty of the borough of Southwark, for the time being, or their respective 
** deputy or deputies, officer or officers, or any of them, or any who shall be aiding or assisting to 
** them, or any of them, in the executing of any legal process, execution, or extent taken out by 
'* any person having any debt or debts, sum or sums of money due or owing to him from any person 
** residing within the Whitefriars, Savoy, Salisbury-court, Ram-alley, Mitre-court, Fuller's-rents, 
** Baldwin's-gardens, Montague-close, or the Minories, Mint, Clink, or DeadmanVplace.'^ 

By the 9 of King Geo. I. c. 28, s 1, it is made felony, punishable with seven years' transportation, for 
any person " within the place commonly called Suffolk-plac6, or the Mint, in the parish of St. George, 
** in the county of Surrey, or within any the limits or pretended limits thereof, knowingly and wilfully to 
*^ obstruct or oppose any person or persons serving, or endeavouring or attempting to serve or execute 
** any writ, or any rule or order of any court of law or equity, or other legal process whatsoever, or any 
*' escape warrant, or any warrant or warrants of any justice or justices of the peace, or to assault or 
** abuse any person or persons serving or executing any such writ, rule, order, process, or warrant, or 
*' for having so done, whereby any person or persons shall receive any damage or bodily hurt." And by 
the second section of the same Act it is a felony, punishable in the like manner, ^* to resist or oppose 
'^ any officer or officers of justice, or any person or persons who shall be aiding or assisting to such 
*^ officer or officers in the execution of any writ, or any escape warrant, or any warrant or warrants 
** of any justice or justices of the peace, or of any legal process, execution, or extent, within the said 
" place called Suffi>lk-place, or the Mint, or within any the limits or pretended limits thereof; or to 
** make rescuesof any prisoner taken upon any such writ, process, execution, or extent, within the place 
" or limits aforesaid ; or there knowingly to harbour or conceal any prisoner so taken, or any person 
" or persons who rescued any such prisoner; or anyways to contrive, or knowingly and willingly abet, 
** aid, or assist in resisting any such officer or officers, or in rescuing any such prisoner or prisoners 
*^ taken as aforesaid ; or to presume to exercise any unlawful jurisdiction, or to make or execute, or 
*' join in making or executing, any pretended rule, order, or ordinance for supporting any pretended 
** privilege within the said place called Suffolk-place, or the Mint, or any the limits or pretended limits 
** thereof, contrary to law, or for opposing or hindering the due execution of any legal process, or 
** any lawful warrant, or any rule, order, or decree of any court of law or equity.** 

And by the statute 11 of the same king's reigo, c. 22, s. 1, it is a felony, transportable for seven 
years, for ** any number of persons, not less than three, within the hamlet of Wapping, Stepney, or 
** any other place within the limits of the weekly bills of mortality of the cities of London and West- 
** minster, wherein persons shall unlawfully assemble and associate for the sheltering themselves from 
^ their debtors, of which complaint shall have been made by a presentment of the grand jury at a 
** general or quarter sessions of the proper county, knowingly and wilfully to obstruct and oppose any 
** person or persons serving, or endeavouring or attempting to serve or execute any writ, or a uy rule 
** or order of any court of law or equity, or other legal process whatsoever, and in making such 
** obstruction or opposition to assault or abuse any person or persons serving or executing any such 
*• writ, rule, order, or process, or for having so done, whereby any such person or persons shall 
" receive any bodily hurt." And further, by the 2d section of the last-mentioned Act, it is a felony, 
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similarly punishable, for any person " knowingly and wilfully to resist or oppose any ofRcer or officers 
*^ of justice, or any person or persons who shall be aiding or assisting to such officer or officers in the 
*^ execution of any writ, or of any legal process, execution, or extent, within the said hamlet of Wap- 
** ping, Stepney, and places adjacent) or elsewhere, within the said bills of mortality, wherein persons 
** shall unlawfully assemble and associate for the sheltering themselves from their debts, of which 
*^ complaint shall have been made by a presentment of the grand jury at a general or quarter sessions 
*' of the proper county ; or to make rescue of any prisoner taken upon any such process, execution, or 
** extent, within the places aforesaid, or knawingly to harbour or conceal any prisoner so taken, or 
** any person or persons who rescued any such prisoner, or anywise to contrive or knowingly and 
** wilfully to abet, aid, or assist in resisting any such officer or officers, or in rescuing any such 
** prisoner or prisoners taken as aforesaid." 

See the Prefatory Remarks, p. 30, on the subject of these special offences. 

Art. 91. 

Whosoever, being a prisoner in lawful custody for any offence committed or 
meditated, or upon any charge or suspicion of any offence, shall unlawfully break 
out of or escape from any prison, cell, or place wherein he shall be kept or confined, 
or shall unlawfully escape from any officer or other person in whose custody he 
shall lawfully be, shall incur the penalties of the class, (ti) 

(t/) In ancient times it was held, at common law, that if a perf^on imprisoned for a misdemeanor, 
and not felony, escaped and broke prison, he was guilty of felony. But this severe law was moderated 
by the statute 1 Edw. II. (De frangentibus prisonam) which enacted that no one thereafter should have 
judgment of life or members for breaking prlsou, unless the cause for which he was arrested and im- 
prisoned justified such a sentence. 1 Hale's P. C. 607. 

Art. 92. 

Whosoever, being a prisoner in lawful custody for any felony, or upon any charge 

or suspicion of felony, shall unlawfully break out of or escape from any prison, 

cell, or place wherein he shall be kept or confined, or shall unlawfully escape from 

any officer or other person in whose custody he shall lawfully be, shall incur the 

penalties of the class, (v) 

(t?) Escapes by traitors will be specifically provided for hereafter, under the head of Treason, 
although, as every treason includes a felony, a special provision is in strictness unnecessary. 

Art. 93. 

Whosoever, being in lawful custody under any sentence or order for any term of 
imprisonment, shall unlawfully escape from such custody before the end of the term 
for which he shall be sentenced or ordered to be imprisoned, shall incur the penal- 
ties of the class, (to) 

(tt?) See 1 & 2 Vic. c. 82, s. 12. 

Art. 94. 

Whosoever, being in lawful custody under any sentence or order for any term of 
imprisonment, shall attempt to break prison or escape from the place of his con- 
finement, or shall forcibly break out of his cell, or shall make any breach therein 
with intent to escape therefrom, shall incur the penalties of the class, (x) 

(x) This is an enactment extending generally the particular provisions of the statutes 59 Geo. TIL 
c. 136, s. 17, and 1 &2 Vict. c. 82, s. 12, as to attempts to escape from the Penitentiary at Milbank 
and Parkhurst Prison. The following are the provisions alluded to ; — 

^^ If any convict, who shall be ordered to be confined in the said penitentiary, shall at any time 
" during the term of such confinement attempt to break prison or escape from the place of his or her 
** confinement, or shall forcibly break out of his or her cell, or shall make any breach therein with 
** intent to escape therefrom, he or she so offending, being convicted thereof, shall be punished by 
'* an addition not exceeding six calendar months to the term for which he or she at the time of com- 
" mitting any such offence was subject to be confined." 

^^ If any offender who shall be ordered to be confined in the said prison shall at any time during the 
*^ term of such confinement attempt to break prisou or escape from the place of his or her confinement, 
'' or shall forcibly break out of his or her cell, or shall make any breach therein with intent to 
** escape, he or she so offending, being convicted thereof, shall be punished by imprisonment for a 
** term not exceeding 12 calendar months, in addition to the punishment to which he or she at the 
** time of committing any such offence was subject." 

It is observable that such an attempt to escape from Milbank Penitentiary is punishable with an 
addition of imprisonment not exceeding six calendar months, whilst the like offence by one confined in 
Parkhurst Prison is punishable with twelve months additional imprisonment. A specific law against 
such an offence is unnecessary, inasmuch as the attempt to escape is a crime by the existing law, and 
we propose to continue it as such. 

Art. 95. 

Whosoever, being a convict in custody under any sentence or order of imprison- 
ment, and having been convicted in respect of any escape from custody imder such 
sentence or order, shall afterwards escape, shall incur the penalties of the 
class, (y) 

(y) Several special provisions are made by statutes for punishing a second escape from particular 
places and prisons.^ 
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The Matute 59 Gpo. III. c. 136, }>. 17 (an Act for the better regulation of the General Penitentiary 
for convicts at Miltbaiik) enacts, ''That if any convict, who shall be ordered to be confined in the said 
'* penitentiary, shall at any time during the term of such confinement, break prison, or escape from 
** the place of his or her confinement, or in his or her conveyance to such place of confinement, or 
*\ from the person or personH having the lawful custody of such convict, he or she so I >rea king prison 
** or escaping shall be punished by an addition not exceeding three years to the term for which he or 
'* she at the time of his or her breach of prison or escape was subject to be confined; and if such 
** convict so puiiisiipd hy such addition to the term of confinement shall afterwards be convicted of a 
** second escape or breach of prison, he or she shall be adjudged guilty of felony without benefit of 
" clergy " (since reduced to transportation for life, &c., by the 7 Will. IV. and 1 Vic. c. 91, ss. 1 
and 2)/ 

And by the 1 & 2 Vic. c. 82, s. 12 (an Act for establishing a prison for young offenders), it is 
enacted, ^* That if any offender who shall be ordered to be confined in Parkhurst prison shall at any 
" time during the term of such confinement break prison or escape from the place of his or her con- 
** finement, or in his or her conveyance to such place of confinement, or from any lands belonging to 
** the prison, or from the person or persons having the lawful cnsto<]y of such offender, he or she so 
^ breaking or escaping shall be punished, if under sentence of imprisonment, by an addition not 
" exceeding two years to the term for which he or she at the time of his or her breach of prison or 
'* escape was subject to be confined ; and, if under sentence of transportation, in such manner as 
*• persons under sentence of transportation escaping from or breaking out of any other prison or place 
" of confinement are liable to be punished ; and if an offender so punished by such addition to the 
•' term of confinement shall afterwards be convicted of a second escape or breach of prison, he or 
^ she shall be adjudged guilty of felony" (and as the Act provides no punishment is punishable under 
the 7 & 8 Geo. IV. c. 28, s. 8, with transportation for seven years, &c.). 

These enactments vary very much as to the maximum of punishment to be inflicted. In respect 
of a second escape from Parkhurst prison, the offender is liable to seven years' transportation at the 
most, whilst in the case of Millbank penitentiary such an offender may be punished with transportation 
for life. We see no reason either for so great a disparity in the two cases, or for confining the penalty 
exclusively to escapes from those prisons, and we have accordingly proposed a more general provision. 

Art. 96. 
Whosoever, being a prisoner in lawful custody, under sentence of transportation. Escape by prisoner 
shall, at any time previously to such transportation, unlawfully escape from such tranYporUtiom 
custody, shall incur the penalties of the class. 

Art. 97. 

Whosoever, having been sentenced, or ordered to be transported, or banished, 
or having agreed to transport or banish himself on certain conditions, either for life 
or any number of years, under the provisions of an Act passed in the fifth year of 
the reign of King George the Fourth, intituled "'An Act for the Transportation 
of Offenders from Great Britain," or any former Act, shall afterwards, contrary 
to such sentence, order, or agreement, be at large within any part of Her Majesty's 
dominions, without some lawful cause, shall incur the penalties of the class, (z) 
(s) 5 Geo. IV. c. 84, s. 22 ; 4 and 5 Will. IV. c. 67. 

Art. 98. 

Whosoever, after having been sentenced and ordered to be banished, under the Being at large after 
provisions of an Act passed in the tenth year of the reign of King George the of banrshment!^^^' 
Fourth, entitled, " An Act for the Relief of His Majesty's Roman Catholic Sub- under the provi- 
jects," shall be at large within any part of the United Kingdom, without some "ons of the Catho- 
lawful excuse, after the end of three calendar months from the time such sentence 
and order have been pronounced, shall incur the penalties of the class, (a) 

(a) 10 Geo. IV. c. 7, 8.36. 

Art. 99. 
Whosoever shall rescue, or endeavour to rescue, any prisoner, being in lawful Rescuing or aiding 
custody, by virtue of any warrant of commitment for treason, or for suspicion of charged m^^ 
treason, or shall aid or assist any such prisoner in escaping, or endeavouring to treason, 
escape, from any lawful custody, shall incur the penalties of the class, (i) 

(6) We insert this article here, although connected with Treason, the offence being, by the 
16 Geo. II. c. 31, 8. 3, a felony simply. 

Art. 100. 
Whosoever shall rescue, or endeavour to rescue, any prisoner being in lawful Rescuing or aiding 
custody for felony, or upon any charge or suspicion of felony, or being in lawful loneHn cusfodyfor 
custody, under any sentence or order of imprisonment, transportation, or banish- felony. 
ment, or shall aid or assist any such prisoner in escaping or endeavouring to escape 
from any lawful custody, shall incur the penalties of the class. 

Art. 101. 
Whosoever shall rescue, or eifdeavour to rescue, any prisoner, being in lawful In custody for any 
custody for any other cause than is specified in Articles 99 and 100^ or shall aid ^^'^^r cause. 
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or assist any such prisoner in escaping or endeavouring to escape from any lawful 
custody, shall incur the penalties of the class, (e) 

(c) It is proposed bv the general enactmentR (Art. 99, 100, and 101) to supersede the provisions of 
the statutes 16 Geo. 11. c. 31, s. S; 56 <3eo. III. c. 63, s. 44; 1 and 2 Geo. IV. c. 88, s. 1; 
4 Geo. IV. c. 64, c. 43 ; 5 Geo. IV. c. 84, s. 22 ; and I and 2 Vic. c. 82, s. 13. 

The statute 16 Geo. II. c. 31, s. 3, enacts, *' Tha; if any person shall aid or assist any prisoner to 
'^ attempt to nnake his or her escape from the custody of any constable, headborough, tithingman, or 
" other officer or person who shall then have the lawliil charge of such prisoner, in order to carry him 
*' or her to gaol, by virtue of a warrant of commitment for treason or any felony (except petty larceny), 
" expressed in such warrant ; or if any person shall be aiding or assisting to any felon to attempt to 
** make his escape from on board any boat, ship, or vessel carrying felons for transportation, or from 
** the contractor for the transportation of such felon-s his assigns or agents, or any other person to 
*' whom such felon shall have been lawfully delivered in order for transportation, every person so 
** oflTending, and being convicted, shall be deemed guilty of felony, and be transported for seven 
*» years.'* 

The statute 56 Geo. III. c. 63, s. 44 (an Act to regulate the General Penitentiary for convicts at 
Milbank, in the county of Middlesex), enacts, " That if any person shall rescue any convict who shall 
** be ordered to be confined within the said Penitentiary, either during the time of his or her convey- 
" ance to the said Penitentiary, or whilst such convict shall be in the custody of the person or persons 
" under whose care and charge he or she shall be so confined ; or if any person shall be aiding or 
*' assisting in any such rescue, every such person so rescuing, aiding, or assisting, shall be guilty of 
*' felony, and may be ordered to be confined in the said Penitentiary for any term not less than one 
'* year, nor exceeding five years." 

The statute 1 and 2 Geo. IV. c. 88, s. 1, enacts, " That if any person shall rescue, or aid and assist 
*• in rescuing, from the lawful custody of any constable, officer, headborough, or other person whom- 
'* soever, any person charged with, or suspected of, or committed for any felony, or on suspicion 
" thereof, then if the person or persons so offending shall be convicted c»f felony, and be entitled to the 
•* benefit of clergy, and beliable to be imprisoned for any term not exceeding one year, it shall be 
** lawful for the Court, by or before whom any such person or persons shall be convicted, to order and 
** direct, in case it shall think fit, that such penson or persons, instead of being so fined and imprisoned 
** as aforesaid, shall he transported beyond the seas for seven years, or be imprisoned only, or be 
** imprisoned and kept to hard labour in the common gaol, House of Correction, or Penitentiary House 
** for any term not less than one and not exceeding three years.** 

This enactment, it is observable, is confined to rescues of prisoners apprehended for felony whilst in 
the personal custody of a constable or other person. The statute regards the offender in such case 
as an accessory afler the fact, and, therefore, guilty of felony, and enables the Court to transport him 
for seven years. 

The statute 4 Geo. IV. c. 64, s. 43 (an Act for consolidating and amending the laws relating to the 
building, repairing, and regulating certain gaols and houses of correction in England and Wales) 
enacts as follows : ^' That it any person shall, by any means whatever, aid and assist any prisoner to 
'* escape from any prison, every person so offending, whether an escape be actually made or not, shall 
** be guilty of felony, and, being convicted thereof, shall be transported beyond the seas for any term 
" not exceeding fourteen years." 

This statute, tlierefore, makes the offence of aiding and assisting any prisoner to escape from any 
prison within the scope of the Act, punishable with transportation for fourteen years, that being the 
maximum of punishment. 

The statute 5 Geo. IV. c. 84, s. 22, enacts as follows: "That if any person shall rescue or attempt 
** to rescue, or assist in rescuing or attempting to rescue, any offender (whjo shall have been sen- 
*' tenced or ordered to be transported or banished, or who shall have agreed to transport or banish 
** himself or herself on certain conditions, either for life or any number of years) from the custody of the 
" superintendent or overseer, or of any sheriff, or gaoler, or other person, conveying,* removing, trans- 
" porting, or reconveying him or her, every such offence shall be punishable in the same manner as 
'' if such offender had been confined in a gaol or prison, in the custody of the sheriff or gaoler, for 
" the crime of which such offender shall have been convicted." 

The statute 1 and 2 Vic. c. 82, s. 13, enacts, " That every person who shall rescue any offender 
*^ wlio shall be ordered to be confined within Parkhurst Prison, either during the time of his or her 
'* conveyance to the said prison, or whilst such offender shall be in the custody of the person or persons 
" under whose care and charge he or she shall be so confined, and also every person who shall aid in 
*' any such rescue, shall be guilty of felony " (and no punishment being provided by the Act, punish- 
able under the 7 and 8 Geo. IV. c. 28, s. 8, with transportation for seven years, &c.) 

The general clauses above proposed will, it is presumed, include all the offences comprised in the 
several statutes above cited. 

It is to be observed, that the 4 Geo. IV. c. 64, s. 43, fixes the maximum punishment at trans- 
portation for fourteen years in all cases, without regard to the magnitude or degree of the crime in 
respect of which the prisoner is confined; whilst the 16 Geo. II. c. 31, s. 3, fixes the maximum at 
seven years' transportation, but is applicable only to rescues of prisoners from the personal custody 
of officers and others. It seems to us that there is little room, in point of principle, for distinguishing 
between the rescue of an offender from the custwly of an officer and the aiding an escape from prison ; 
for, although the latter offence is uo doubt, aggravated, usually at least, by a violent breaking of the 
prison, yet the rescuing of prisoners from mere personal custody is often more easy and more likely to 
be attempted than the procuring of an illegal escape from prison, and is likely to be attended with 
more mischievous consequences in occasioning personal and fatal conffk:ts between offenders aud 
ministers of justice. We do not, therefore, hesitate in recommending that the maximum punishment, 
in case of rescue for treason or felony, should be made equal to the maximum punishment for aiding 
an escape from an actual prison. But we think that in both cases a distinction ought to be made in 
respect of the offence with which the party rescued or liberated is charged. According to the prin- 
ciple of the ancient law, the party guilty of rescuing or liberating the offender incurred the same 
degree of guilt with the party liberated. By rescuing a traitor, felon, or misdemeanant, the deliverer 
was also guilty of treason, felony, or misdemeanor. In the case of felony, however, he was liable 
only to the ordinary punishment for felony, even although the principal offender would have been 
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ousted of his clei^y. In analog to the ancient practice, we think it proper that the piiniifhnieDt 
of a party 80 offending against the administration of justice should depend upon the magnitude of 
the offence committed by, or charged against, the original offender. 

We conceive, also, that the several enactments against the rescuing of persons ordered to be con- 
fined in Parkhurst Prison and in the Penitentiary at Milbank, as welt as those against the aiding of 
escapes from either of those prisons, would be superseded by the Articles above proposed. 

Art. 102. 
Whosoever shall convey into any gaol, house of correction, or other prison. Conveying iustm- 
wherein any prisoner shall he lawfully confined for any offence, or upon any charge l^cUiLte the"eM»pe 
or suspicion of any offence, or by reason of any indictment for any offence, or of a prisoner. 
after conviction of any offence, any article or thing for the purpose of disguise, or 
any instrument or arms, with intent to procure or facilitate the escape of any pri- 
soner therein ; or shall deliver or cause to be delivered to any prisoner being in 
lawful custody for any offence, or upon any charge or suspicion thereof, any article 
or thing for the purpose of disguise, or any instrument or arms, with intent to 
procure or facilitate the escape of such prisoner, shall incur the penalties of the 
class, (rf) 

(d) The 4 Geo. IV. c. 64, s. 43, contains the following provision: — " If any person shall convey 
** or cause to be conveyed into any prison to which this Act shall extend, any mask, vizor, or other 
** disguise, or any instrument, or arms proper to facilitate the escape of any prisoner, and the same 
'• shall deliver or cause to be delivered to any prisoner in such prison, or to any other person there 
" for the use of any such prisoner, without the consent or privity of the keeper of such prison, every 
'* such person shall be deemed to have delivered such vizor or disguise, instrument, or arms, with 
^ intent to aid and assist such prisoner to escape, or attempt to escape ; and if any person shall, by 
'^ any means whatever, aid and assist any prisoner to escape or in attempting to escape from any 
'* prison, every person so offending, whether an escape be actually made or not, shall be guilty of 
" felony, and being convicted thereof, shall be transported beyond the seas for any term not exceeding 
** 14 years." 

We recommend the adoption of a more general form as comprehending all places in which a pri- 
soner is lawfully confined for any offence, or upon any charge or suspicion of offence, and not restricted 
to Ihe gaols, &c., specified in the Stat. 4 Geo. IV. c. 64. It seems to be unnecessary to limit the 
offence to the case where the disguise, instrument or arms are delivered either to the prisoner, or to some 
other for his use ; a fact, the proof of which may sometimes be difficult, although the act of introduc- 
ing such articles into the prison for the purpose of facilitating the prisoner's escape may be perfectly 
clear. It seems also to be unnecessary to make the want of privity on the part of the keeper essential 
to an offence, the mischief of which may possibly be effected even with the privity of a colluding 
keeper. 

The Stat. 5 Geo. IV. c. 84, s. 22, enacts that, ** If any person shall convey or cause to be con- 
•* veyed any disguise, instrument for effecting escape, or arms, to any offender (who shall have been 
•* or shall be sentenced or ordered to be transported or banished, or who shall have agreed or shall 
" agree to transport or banish himself or herself on certain conditions either for life or any number of 
•• years, under the provisions of that or any former Act), such offence shall be punishable in the same 
" manner as if such offender had been confined in a gaol or primm in the custody of the sheriff or 
** gaoler, for the crime of which such offender shall have been convicted." 

It is, we think, expedient that the enactment of the statute against supplying any instruments, arms, 
. or means of disguise, should not be confined to the case of a prisoner under sentence of transporta- 
tion. And, in conclusion, we think it desirable that the offence should be punished directly, as a sub- 
stantive offence, and not indirectly by means of a declaratory enactment. 

Art. 103. 

Whosoever shall in any manner contrive, aid, abet, or assist in the escape or Aiding escape 
intended escape from any part of New South Wales or Van Diemen's Land, or the from New'south 
dependencies thereof, of any person or persons there being under or by virtue of Wales or Van Die 
any judgment or sentence of transportation for any term nut then expired, or of "^®"'* ^*"^- 
any judgment or sentence pronounced in any court of competent jurisdiction in the 
said colony or its dependencies, shall incur the penalties of the class, (e) 

ie) 9 Geo. IV. c. 88, a. 34. 

Art. 104. 

WhosoevOT shall by force set at liberty, or attempt to rescue or set at liberty Rescuing 
any person out of prison who shall be committed for or found guilty of murder, or '""'^^*'^*^'^- 
shall rescue or attempt to rescue any person convicted of murder going to execution, 
or during execution, shall incur the penalties of the class. (/; 

(/) 25 G«o. II. c. 37,s. 9; 7 WiU. IV. & 1 Vic. c. 91. s. 1 & 2. 

Art. 105. 
Whosoever, after execution had of a person convicted of murder, shall by force Rescuing b^y of 
rescue or attempt to rescue the body of such o£Eender out of the custody of the ^" culion.* 
sheriff or his officer previous to the interment of such body, shall incur the penalties 
cf the class, (g) 

ig) See 25 Geo. IL c. 37, s. 9 & 10 ; 9 Geo. IV. c. SI ; 2 & 3 WilL IV. c. 75. The last men- 
tioned Act has abolished the sentence to be pronounced on a convicted murderer as relates to the dis- 
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General rule. 



Rules as to escape. 



Misprision of 
treason. 



Misprision of other 
offences. 



Misprision by 
sheriffs, &c. 



Conceslmont of 
Offenders. 



Compounding penal 
actions. 



section of his body aAer execution, and consequently s. 9 & 10, of the 25 Geo. 11. c. 37, are incidentally 
repealed. The 2 & 3 Will. IV. c. 75, however, dinicts that the body of such murderer shall be buried 
witiiin the precincts of the prison in which he was confined after conviction. 

Art. 106. 

Every one shall be deemed to be a prisoner in lawful custody from the 
time of the arrest, surrender, detention, or retaking of such prisoner, so long 
as he shall continue to be under lawful restraint of his personal liberty, to the 
time when he shall be lawfully delivered by due course of law, and whether he shall 
be, during the whole or any portion of that time in the personal custody of any 
officer of justice, or any other person, or confined within any gaol, house of cor- 
rection, penitentiary, building, or other place of confinement, by virtue of any lawful 
authority; and every prisoner under any sentence or order of transportation shall 
be deemed to be a prisoner in lawful custody so long as he shall be in the custody 
of any superintendent or overseer, sheriff, gaoler, or other officer, or person keeping, 
conveying, removing, transporting, or reconveying such prisoner, and until such 
sentence or order shall have been completely executed. 

Art. 107. 

Any offence committed by any prisoner in escaping or attempting to escape 
from lawful custody, shall be deemed to be a substantive and distinct offence, the 
punishment whereof, so far as the same may consist of imprisonment or transporta- 
tion, shall be suffered at any time after the expiration of any. term of imprison- 
ment, or of any term of transportation short of transportation for life, to which the 
offender may be liable at the time of his so escaping or attempting to escape. 

Art. 108. 

Any freedom from custody for any space of time whatsoever unlawfully obtained 
by a prisoner, shall be deemed to constitute an escape from custody. 

Art. 109. 

Whosoever shall conceal or keep secret any treason which shall have been com- 
mitted, or shall be intended to be committed, shall be guilty of misprision of treason, 
and incur the penalties of the class, (h) 

(h) 1 & 2 Phil, and Mary, c. 10, s. 8. It may hereafter be proper to transfer this Article to the 
head of Otiences against the State. 

Art. 110. 

Whosoever shall conceal or keep, secret any crime punishable with 
which shall have been committed or shall be intended to be committed by any other 
person, shall incur the penalties of the class, (i) 

(i) Seethe Prefatory Remarks, p. 31, which explain our views in respect of this offence, and our 
reasons for doubting whether it ought to extend to the concealment of all felonies, as now constituted. 

Art. 111. 

Whosoever, being a sheriff, coroner, or any other bailiff within franchise or with- 
out, shall, for reward, or for prayer, or for iear, or for any manner of affinity, con- 
ceal, or consent or procure to conceal the felonies done in their liberties, or otherwise 
not attach or arrest such felons there as they may, or shall otherwise not do their office 
for favour borne to such misdoers, shall incur the penalties of the class, (j) 

(J) S Edw. I. c. 9. Perhaps this provision is rendered unnecessary by the Articles, one of which 
(An. 8) subjects officers to punishment for neglect of duly, and the other, of which (Art. 110) makes 
concealment by any person whatsoever criminal. It is, however, to be observed, that the offence 
contained in this Article is a misprision aggravated by its being committed by an officer of justice. 

Art. 112. 
Whosoever, knowing any other person to be liable to apprehension in respect of 
any offence by hhn committed, or by virtue of any warrant to arrest him for any 
offence or upon any charge or suspicion of any offence, or by reason of any indict- 
ment found against him, shall, by concealing or aiding the flight of such other 
person, or by any other means whatsoever prevent, or endeavour to prevent, the 
arrest of such other person, shall incur the penalties of the class. (Ar) 

(k) See the Prefatory Remarks, p. 30, where our reasons are given for not confining this law to 
offences of the degree of felony. It may hereafter, with a view to the apportionment of punishment, 
be tieemed necessary to constitute two degrees of this otfence. 

Art. 113. 
Whosoever shall offend* (except in the case of clerks of the G>urt only for 
making out of process otherwise than as is appointed by an Act passed in the 
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eighteenth year of the reign of Queen Elizabeth, intituled an Act to redress dis- 
orders in common informers) in suing out of process, making of composition, 
or other misdemeanor,- contrary to the true intent and meaning of that Act, or by 
colour or pretence of process, or without process, upon colour or pretence of any 
matter of offence against any penal law, shall make any composition, or take any 
money, reward, or promise of reward for himself, or to the use of any other, with- 
out order or consent of some of Her Majesty's Courts at Westminster shall incur 
the penalties of the class. (/) 

(0 18 Eliz. c. 5, 8. 4; 27 EHz, c. 10. 

Art. 114. 
Whosoever shall unlawfully and without the licence of any Court, or other Compounding 
competent authority, compound any indictable offence, shall incur the penalties of the ^^^^^^ 
class, (jn) 
(m) See the Prefatory Remarks, p. 32. 

Art. 115. 
Compounding an offence consists in any agreement or promise, for any reward, Definition of com- 
restitution, or other consideration, to forbear to prosecute or to further prosecute an po^^n^ing an of- 
offender in respect of any offence. 

Art. 116. 
Whosoever shall corruptly take, or agree to take^ (n) any money or reward, Taking reward for 
directly or indirectly, under pretence or on account of helping any person to any ^f^^^ ^^ '*^^*" 
property, which shall by any felony or misdemeanor have been stolen, taken, 
detained, or converted, shall (unless the person so taking, or agreeing to take, 
such money or reward as aforesaid shall cause the offendei' to be apprehended and 
brought to trial for the same), incur the penalties of the class, (o) 

(n) The words in italics are not in the statute from which this Article is taken, but ought, we tliink, 
to be included. 

(o) 7 & 8 Geo. IV. c. 29, ss. 4 and 58. 

Art. 117. 

Whosoever, for the purpose of preventing the seizure or discovery of any Preventinfc the 

materials, furniture, stores, or merchandize belonging to, or having been part of, <J|?coyery, &c.. 

the cargo of any ship, boat, or vessel lying in the river Thames, or the docks or fuHy oUained from 

creeks adjacent thereto, or of any other articles unlavi^fully obtained from any such vessels in the 

ship or vessel, shall wilfully let fall or throw into the river, or in any other manner ^*™®*' 
convey away from any ship, boat, or vessel, wharf, quay, or landing-place, any such 
article, shall incur the penalties of the class, (p) 

(p) 2 and 3 Vic. c. 47, s. 28. This offence is declared by the above section of the statute to be a 
misdemeanor, but no specific punishment is appointed. By the 73d section of the same statute it 
18 enacted that, for every misdemeanor or other offence against that Act, for which no special 
penalty was therein appointed, the offender should be liable to a penalty of five pounds, or imprison- 
ment for one month, upon summary conviction. If this clause is not to be considered as qualified by 
what follows, it would seem to exclude a prosecution by indictment; but the 74th section contains an 
express proviso that nothing in the Act contained shall be construed to prevent any person from being 
indicted for any indictable offence thereby made punishable on summary conviction. Notwithstanding 
this proviso, it may still be questionable whether the prosecution by indictment is not to be restrained 
to offences made summarily punishable under the Act, but also indictable either at common law, or 
by the enactments of some other statute. We are unable, however, to discover any offences in that 
imdicament. 

Art. 118. 
If any judicial officer shall, in violation of his oath of office, where such oath Oppression by 
shall be required by law, or otherwise, in violation of his duty as such officer, i**^'^^^^ officers. 
corruptly or maliciously do, or omit to do, any act to the oppression or injury of 
any other person, he shall incur the penalties of the class, (q) 

iq) See the Prefatory Remarks, p. 22. The IS £dw. III. St. 4 (see Art. 41) includes only the 
queen*s justices, and not inferior judges or magistrates. 

Of this offence Mr. Just. Blackstone, 4 Comm. 140, observes, — " There is yet another offence against 
public justice whicb is a crime of deep malignity ; and so much the deeper, as there are many 
opportunities of putting it in practice, and the power and wealth of offenders may often deter the 
injured from a legal prosecution ; this is the oppression and tyrannical partiality of judges, justices, 
and other magistrates, in the administration, and under colour of their office.*' 

Several ancient statutes make specific provision for the punishment of those guilty of abuses of 
authority in particular instances. 

The Stat. 52 Hen. III. c. 4. enacts that, *^ none from henceforth shall cause any distress that he hath 
** taken to be driven out of the county where it was taken ; and if one neighbour do so to another of 
^ his own authority, and without judgment, he shall make fine (as above is said) as for a thing done 
*^ against the peace ; nevertheless if the lord presume so to do against his tenant, he shall be grie- 
** vously punished by amerciament. Moreover distresses shall be reasonable, and not too great And 
^* he that taketh great and unreasonable distresses shall be grieviously amerced for the excess of such 
** distresses*' 
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The 3 Edv. I. c. d3, enaists, that ^^ In no city, borough, toiMi, market, or fair there be no fbceign 
^* person, which is of this realm, distrained for any debt wherefore he is not debtor or pledgee; and 
'* whosoever doth it shall be grievously punished, and wilhout delay the distress shall be delivered 
** unto him by the bailiffs of the place, or by the Kinn:*8 bailiffs, if need be." 

Again, the statute 8 Edw. I. c. 35, is as follows : ^ Of great men and their bailiffs and other (the 
*' King's officers Mily exoepted, uiito whoai especial authority is ^iveu) which at the complaint of book 
'* or by their own authority attach others passing through their jurisdiction with their goods, com- 
*' pelling them to answer afore them upon contracts, covenants, and trespasses done out of their 
*• power and their jurisdiction, where indeed they hold nothing of them, nor within the fi-andnse 
^* where their power is, in prejudice of the King and his Crown, and to the damage of the people. It 
** is provided that none from henceforth do so, and if any do he shall pay to him that by this ocoasiou 
" shall be attached his damages double, and shall be greviously amerced to the King." 

The 1 Rich. XL c. 13^ enacts: '^ Item, the prelates and clergy of this realm do gpreatly complain 
'* them, fur that the people of holy church pursuing in the spiritual court for their tithes and their 
^' other things, which of right ouscht and of old limes were wont to pertain to the same 8[Hritual court; 
" and that the judges of holy church havinu; cognizance in such cases, and other pers«ons thereof med- 
'^ dling according to the law, be maliciously and unduly for this cause indicted, imprisoned, and by 
'' secular power horribly oppressed, and also enforced with' violence by oaths and grievous obligations, 
'^ and many other means unduly compelled to desist and cea^^e utterly of the things aforesaid against 
'^ tlie liberties ami franchises of holy church. Wherefore it is assented, that all such obligations made 
'^ or to be made by duress or violence shall be of no value ; and as to those that by malice do procure 
'' such indictments, and to be the same indictors, afler the same iudictors be so acquit, such procurers 
'^ shall have and incur the same pain that is contained in the statute of Westminster, the second of 
*' those which procure false appeals to be made; and the justices of assizes or other justices before 
" whom such indictees shall be acquit, shall have power to inquire of such procurers and indictors^ and 
" duly to punish them according to their desert." 

By the 7 Rich. II. c. 4, it is enacted, ** That no man be taken nor imprisoned by any ofRcer of the 
**" forest, without due indictment or being taken with the mainour or trespassing in the forest, nor 
'' shall be constrained to make aiiy obligation or ransom to any officer of the forest in any sort against 
'* their agreement and the assize of the forest ; and if any do against this ordinance in any point, and 
'^ thereof be attainted, he shall fiay to the party damnified their double damages, and ffne and ransom, 
*• to the King for his offence." 

The statute S Elizabeth, c. 2, s. 4, enacts that *' If any person or persons shall by anyway or mean 
*' maliciously, or lor vexation and trouble, cause or procure any other person or persons to be arrested 
*^ or attaclitd, to answer in any of the courts or places aforesaid, at the suit or in the name of any per- 
^* son or persons, where indeed there is no such person or persons known, or without the assent, con- 
'* sent, or agreement of such ])erson or persons at whose suit and in whose name such arrest or 
^' attachment is or shall be so had and procured, that then every such person and persons who shall so 
^* cause or procure any such arrest or attachment of any other person or persons, to be had or made 
" for vexation or trouble as aforesaid, and shall thereof be couvicied or lawfully accused by indictment, 
*^ presentment, or by the testimony of two sufficient witnesses or more, or other due proof, shall for 
*' every such offence by him or them committed, done, or procured, have and suffer imprisonment of 
" his or their body or bodies, by the space of six months, without bail or mainprize, and before he or 
*' they shall be delivered out of prison shall pay unto the party or parties so arrested or attached, by 
*' his or their means or procurement, treble the costs, charges, damages, and expenses that he or they 
** shall he put unto by reason or occasion of such arrest or attachment so had, and shall also forfdt 
*' and pay unto such person or persons, in whose name or at whose suit he or they shall so procure 
*' such arrest or attachment to be had or nmde, if then there shall be any such person known, the sum 
** of ten pounds for every such offence." 

We have thought it proper to cite the above enactments, with a view to the consideration whether 
it may be deemed more convenient to dispense with them so far as they concern and define indictable 
offences, or still to retain them. Those relating to arrests and attachments, made within limited 
local jurisdictions for malicious purposes, are now of little importance even in req)ect of civil 
suits for damages. Those relating to distresses, however material they may still be as regards actiuns 
for damages, may in reference to criminal prosecutions be deemed obsolete, and the latter observation 
is also applicable to the offence of maliciously preferring indictments against ecclesiastical judges for 
taking cognizance of suits for tithes. 



Fabricating false 
evidence. 



Art. 119. 

Whosoever shall fraudulently and deceitfully cause any fact or circumstance to 

exist, in order that such fact or circumstance may afterwards be proved in evidence 

ngain«t any other person, with intent to procure such other person to be imjustly 

charged with or convicted of any offence, shall incur the penalties of the class, (r) 

(r) See the Prefatory Remarks, p. 26 ; and see the Penal Code prepared by the Indian Lair 
Commissioners, note G. 



Conspiring: to 
charge with any 
crime. 



Art. 120. 

If several persons shall conspire falsely to charge any other with having committed 
any crime, every person so offending shall incur the penalties of the 
class, (s) 

(s) The conspiring to make such a charge is criminal, although it be not prosecuted. — 2 Rus6.573. 



Art. 121. 
Extortion by gaoler. ^Vhosoever, being a gaoler, shall extort from any prisoner any fee or gratuity 
for or on account of tiie entrance, commitment, or discharge of such prisoner, €>r 
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shall detain any prisoner in custody for non-paynient of any fee or gratuity, shall 
incur the penalties of the class, (t) 

(0 55 Geo. III. c. 50. 8. 13. 

Art. 122. 

Whosoever, being a judge, commissioner, registrar, deputy-registrar, clerk, Judges, &c., of the 
messenger, assi^ee, or any other officer or person \a hatsoever, who shall fraudu- ^^"""^ of Bank- 
lently and wilfully demand or take or appoint or allow any person whatsoever to undue^fees!"^ 
take for him, or on his account, or for or on account of any person by him named, ^ 
or in trust for him or any other person by him named, any fee, emolument, gra- 
tuity, sum of money, or anything of value whatsoever for anything done or pre- 
tended to be done under an Act passed in tlie 1st & 2d years of the reign of King 
Will. I v., intituled (an Act to establish a Court in bankruptcy), or any other Act 
relating to bankrupts, or under colour of doing anything under that Act, or any 
other such Acts other than is allowed by that Act and any other such Act as afore- 
said, shall incur the penalties of the class, (w) 

(u) 1 & 2 Will. rV. c 56, 8. 58. This Article may afterwards be properly transfenred to the class 
of offences against the Bankrupt Laws. 

Art. 138. 
Whosoever being a Master in ordinary of the High Court of Chancery, or n Officers of the 
person holding any office, situation, or employment in any office of the said Court, P?""^ ^^ Chancery 
or under any of the judges or officers thereof, shall wilfully take, demand, receive, * *°^ "° "^ ^*'" 
or accept, or appoint, or allow any person whatsoever to take for him or on his 
account, or for or on account of any person by him named, or in trust for hini or 
for any other person by him named, any fee, gift, gratuity, or emolument, or any- 
thing of value, other than what is allowed or directed to be taken by him for any- 
thing done or pretended to be done relating to his office, situation, or employment, 
or under colour of doing anything relating to his office, situation, or employment, 
shall incur the penalties of the class, (v) 

(r) 3&4Will. IV. c.94,s.41. 

Art. 124. 
Whosoever, being a justices' marshal, shall take money wrongfully of such as Justices' marshals 
recover seisin of land, (w) or of them that obtain their suits, or of jurors, prisoners, or w^^nff^ly^^ 
of others attached upon pleas of the Crown, otherwise than they ought to do, shall 
incur the penalties of the class, (a?) 

(tr) By the statute 3 and 4 Will. IV. c. 27, s. 36, all real actions were abolished from the 31st 
December, 1834 ; and, therefore, as seisin cannot be recovered in any case not now pending, this part 
of the above ancient law (if not already obsolete, as stated in the next note) will shortly become 
wholly inoperative. In ejectment, the party recovers only the possession. 

(x) 3 EMw. I. c. 30. The above provision appears to be obsolete, as it seems to have been con- 
fined exclusively to the marshals of the Justices in Eyre. 

Art. 125. 
Whosoever, being a sheriff, or other ministerial queen's officer, shall take any Sheriff; &c., taking 
reward to do his office beyond that which he takes of the queen, shall incur the °^^°®y wrongfully. 
penalties of the class, (y ) 

(y) 3 Edw. I. c. 26. The provisions contuined in this and the next article appear to be superseded 
by the more general law. 

Art. 126. 
Whosoever, being a sheriff, shall do any extortion to the people shall incur tlie Extortion by sheriff. 
penalties of the class, (z) 

(z) 1 Hen. IV. c. 11. See the note to the last preceding Article. 

The following enactment, 2 & 3 Edw. VI. c. 6, may, we think, be regarded as obsolete : — " Neither 
" the admiral, nor any officer or minister, officers or ministers of the Admiralty for the time being, shall 
" in anywise hereafter exact, receive, or take by himself, his servant, deputy, servants or deputies, of 
** any merchant or fisherman using and practising the adventures and journeys into Iceland, New- 
^' foundland, Ireland, and other places commodious for fishing and the getting of fish, in or upon the 
^* seas or otherwise, by way of merchandize in those parts, any sum or sums of money, doles or 
^' shares of fish, or any other reward, benefit, or advantage, whatsoever it be, for any licence to pass 
** this realm to the said voyages or any of them ; or upon any respect concerning the said voyages or 
*• any of them upon pain to forfeit foi the first offence treble the sum or treble the value of the reward, 
•• benefit, or advantage that any such officer or minister shall hereafter have or take of any such 
** merchant or fisherman, and for the second offence not only to forfeit his office, but also to make 
** fine and ransom at the king's will and pleasure." 

Art. 127. 
Whosoever, being clerk of assize, clerk of the peace, clerk of the court, or any Officers exacting 
of their deputies or other officer, shall exact fees from any prisoner against whom ^^®* ^^ >£j*^*" 
no bill of indictment shall be found by the grand jury, or who on his trial shall be ^° ^^^ ' * 
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Barretry. 



Maintenance. 



Chaaperty. 



acquitted, or who shall be discharged by proclamation for want of prosecution, 
for or in respect of his discharge, shall incur the penalties of the class, (a) 

(a) 55 Geo. III. c. 50, a. 9. 

Art. 128. 

Whosoever shall be a common barretor, shall incur the penalties of the 
class. (6) 

(b) See the Prefatory Remarks, p. 33, for the definition of a common barretor. We have not 
thought it necessary to insert any Article on the subject, as we recommend the repeal of the law relat- 
ing to Barretry ; and, for the same reason, we have not made any detailed digest of the existing law 
as to maintenance and champerty. 

Art. 129. 
Whosoever shall unlawfully intermeddle in a suit that no way belongs to such 
person, by maintaining or assisting either party to such suit, with money or other- 
wise, to prosecute or defend the same, shall be guilty of maintenance, and incur the 
penalties of the class, (c) 

(c) 4 Black. Com. 134. See the Prefatory Remarks, p. 34. 

Art. 130. 

Whosoever shall bargain with either party to a suit to prosecute or defend 
the same at his own expense, on condition that such party will divide with him the 
land, or other matter sued for, if successful in such suit, shall be guilty of cham- 
perty, and incur the penalties of the class, (d) 

(d) 4 Black. Comm. 134. This offence is included in that of maintenance. See the Prefatory 
Remarks, p. 38. 
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FORGERY. 



'Prefatory Remarks. 



The characteristic of the crime of forgery is the false making of some written or 
other instrument for the purpose of obtaining credit by deception. The relation 
which this offence bears to the general system may be thus briefly established. In 
most affairs of importance the intentions, assurances, or directions of men are notified 
and authenticated by means of written instruments. Upon the authenticity of 
such instruments the security of many civil rights, especially the right of property, 
frequently depends ; it is, therefore, of the hignest importance to society to exclude 
the numerous frauds and injuries which may obviously be perpetrated by pro- 
curing a false and counterfeited written instrument, to be taken and acted on as 
genuine. In reference to frauds of this description, it is by no means es- 
sential that punishment should be confined to cases of actually accomplished 
fraud ; the very act of falsely making and constructing such an instrument with 
the intention to defraud is sufficient, according to the acknowledged principles of 
criminal jurisprudence, to constitute a crime, — being in itself part of the endeavour 
to defraud, and the existence of the criminal intent is clearly manifested by an act 
done in furtherance and in part execution of that intention. The limits of the 
offence are immediately deducible from the general principle already adverted to. 
As regards the subject matter, the offence extends to every writing used for the 
purpose of authentication ; as in the case of a wiU, by which a testator signifies his 
intentions as to the disposition of his property, or of a certificate by which an 
officer or other authorised person assures others of the truth of any fact, or of a 
warrant by which a magistrate signifies his authority to arrest an offender. The 
crime is not confined to the falsification of mere writings ; it plainly extends to 
seals, stamps, and all other visible marks of distinction by which the truth of any 
fact is authenticated, or the quality or genuineness of any article is warranted ; 
and, consequently, where a party may be deceived and defrauded from having 
been, by false signs, induced to give credit where none was due. With 
respect to the false making of any such instrument, the offence extends to every 
instance where the instrument is, under the circumstances, so constructed as 'to 
induce a party to give credit to it as genuine and authentic in a point where it is 
felse and deceptive. And in this respect a forged instrument differs from one 
which is merely false and imtrue in stating facts which are false. Where the 
instrument is forged, as where a certificate purporting to be signed by an authorised 
officer was not in truth signed by him, a party to whom it is shown is deceived in 
being induced to suppose that the fact certified is accredited by the officer whose 
certificate it purports to be, and he is deceived in that respect, whether the fact 
certified be true or false. If, on the other hand, such a certificate be in truth 
signed by the officer whose name it bears, the^ instrument is not forged, although 
the fact certified be falsely certified, for here the party receiving the certificate is 
deceived, not by being falsely induced to believe that the officer had accredited the 
instrument by his signature^ but from the officer having falsely certified the fact. 
The instrument may, therefore, be forged, although the fact authenticated be true. 
The instrument may be genuine, although the fact stated be false. Where money 
or other property is obtained by an instrument of the latter description, that is, ' 
where it is false merely, as containing a false statement or representation, the 
offence belongs to the class of obtaining money or other property by false pretences. 
Consistently with the principles which govern the offence of forgery, an in- 
strument may be falsely made, although it be signed or executed by the party 
by whom it purports to be signed or executed. This happens where a party 
18 fraudulently induced to execute a will, a material alteration having been 
made in the writing without his knowledge ; for in such case, although the sig- 
nature be genuine, the instrument is fedse, because it does not truly indicate 

K 



Digitized by 



Google 



66 FIFTH REPORT OP THE COMMISSIONERS 

the testator's intentions, and it is the forgery of him wio so fraudulently caused 
such will to be signed, for he made it to be the false instrument which it really is. 
Upon similar grounds an offender may be guilty of a false making of an instru- 
ment, although he sign or execute it in his own name, in case it be false in any 
material part, and calculated to induce another to ^iye credit to it as genuine and 
authentic where it is false and deceptive. This happens where one, having con- 
veyed land, afterwards, for the purpose of fraud, executes an instrument, purporting 
to be a prior conveyance of the same land. Here aga^n the instrument is designed 
to obtain credit by deception as purporting to have been made at a time earlier 
than the true time of its execution. Other rules concerning the false making 
of an instrument within the s(x>pe of thisc^noeare easily deducible from the same 
general principles. It can make no difference whether the whole instrument be 
false, or whether it be merely false in the material part by which the fraud is to 
be effected, or whether it be false by reason of some addition or omission, or by the 
obliteration of some material part. Whatsoever scheme or device be resorted to, the 
instrument is falsely made if it be calculated in its construction to obtain creclit 
which does not belong to it, not being that which it purports or seems to be. 

As regards the particular fraudulent intent with which an instrument is falsdy 
made, the offence seems in principle to extend to every attempt to violate tmy 
right, whether it be of a public or private nature. There seems to be no other 
proper limit to the treating as criminal a fraud endeavoured to be executed by- 
means so dangerous to rights of every description. 

We now proceed to make some observations upon the law of England 
respecting this offence. The common law offence of forgery which constitutes 
the basis of a great variety of aggravated offences created by the statute 
law, has, from time to time, undergone some alterations ; but we do not deem it 
necessary on this occasion to notice them, as the present law seems to be governed 
by the principles, and to be subject to the genersd limits to which we have already 
adverted 

In early times few transactions, except such as were of a public nature^ were 
conducted in writing, and the crime of forgery was, consequently, of rare occurrence. 
It has been doubted,* indeed, whether written instruments which were neither 
of a public nature, nor records, deeds, or wills, could be the subject of forgery at 
common law. It is probable, that on account of the much greater publicity and 
solenmity which formerly attended the execution of such instruments, that 
forgery was difficult of perpetration ; and it may be inferred, that it was 
not of frequent occurrence, or that no great inconvenience was experienced 
from its commission^ as at common law it was a misdemeanor only. When, 
however, the art of writing had became more common, and our extended commerce, 
in conjunction with the advancement of our political institutions, had introduced a 
system of credit previously unknown, so that writing became the ordinary 
medium for expressing and evidencing the intentions and contracts of parties, 
the importance of the crime and the injuries resulting from it increas^, and 
it was then considered necessary to enhance the penalties denounced against 
those by whom it was committed. The statute 6th of Queen Elizabeth, c. 14, 
accordingly raised the crime to the degree of felony, without benefit of clergy, in the 
case of a second conviction for forging deeds, wills, court-rolls, &c. ; and so many 
statutes were afterwards inade that Sir W. Blackstone observes, *' I believe, through 
the number of these general and special provisions, there is now hardly a case pos- 
sible to be conceived, wherein forgery, that tends to defraud, whether in the name 
of a real or fictitious person, is not made a capital crime."t Since the publication 
of the Commentaries many other statutable provisions have been made applicable to 
.particular cases ; but the punishment of death is now no longer inflicted for any 
forgery, having been finally abolished by an Act of the 1st year of Your Majesty's 
reign, which substituted transportation for life, or not less than seven years, or 
imprisonment not exceeding four nor less than two years, in lieu of it. The 
greater number of special forgeries is now, therefore, liable to this substituted 
punishment. There are many others variously punished, but in most cases more 
severely so than the common law offence. 

Such observations as we think it necessary to make concerning the particular 
provisions of the statute law will be more conveniently introduced in the notes to 
the Digest. We deem it, however, proper to premise a few observations as to the 

* 1 Hawk. P. C. c. 70, s. 10. f 4 Black. Comm. 250. 
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course which we have taken in executing this part of it. We have, in the first 
place, proceeded to define the common law offence. The general definition of 
the offence is in substance that which is given by Sir W. Blackstone, which we 
have adopted, and which is recommended by its conciseness, accuracy, and 
generality. We have, however, for the sake of comparison, stated those of several 
other very eminent judges. We have also introduced various Articles for the 
purpose of more particularly defining and explaining the nature and extent of the 
offence. Having thus disposed of the common law offence, we have next proceeded 
to deal with the statute law upon this subject. The statute book presents a mass 
of enactments made from time to time, inflicting a great variety of punishments on 
various modifications of the general crime. The great multitude of specific enact- 
ments applicable to various subject matters raises a question of some difficulty as to 
the course which ought to be taken with a view to digest these provisions. After 
defining the common law offence, the natural course would be to distinguish 
such instances of the offence as by reason of the greater degree of mischief 
likely to result, would require more exemplary punishment; and for this 
purpose instruments the subject of forgery would be classed in order, ac- 
oortting to their greater or lesser degree of importance. The statute law 
of [England concerning forgery has not, however^ been constructed on any 
such principles ; its provisions are in numerous instances too minute and parti- 
cular to admit of general extension without an entire remodelling of this branch of 
the law. 

There can be no doubt that the crime of forgery is capable of being defined nad 
expressed in a manner much more general and concise than that in which it now 
exists according to the law of England. Several foreign codes clearly show that 
this is practicable. As a specimen of what has been done in this respect we have 
added in the Appendix the Chapter on Forgery from the New York Revised Sta- 
tutes. We have not, however, considered ourselves to be warranted in making 
alterations which would amount to an entire reconstruction of this branch of the 
law ; and we have upon much consideration, after defining the general rules appli- 
cable to the commcm law offence of forgery, proceeded to arrange and classify the 
several statutory enactments relating to the offence, taking care as we proceeded 
to reject as much as possible what appeared to be redundant, and to compress the 
provisions of the existing law so far as was consistent with its identity. 

There is, however, another and important consideration which, with respect to 
several very special and circumstantial enactments, renders the exclusion of general 
and extensive provisions strictly necessary. Many of the statutory enactments con- 
stituting offences for the protection of particular interest^ especially such as concern 
the Bank of England, are of a very severe and arbitrary character, and such as 
cannot well be reconciled with sound and enlightened principles of criminal juris- 
prudence. For instance, by the statute 11 of King George IV. & 1 of King 
William IV., c. 66, s. 12, it is made highly criminal for a man to have a forged 
Bank note in hispossession without lawful excuse, the proof whereof lies on the 
party accused. Tnis law inverts the general principle of criminal jurisprudence, 
mat a man is presumed to be innocent till his guilt be proved. A man may, 
therefore, be dealt with as an offender, not because he is really guilty, but because 
fix)m accident, or otherwise, he cannot prove his innocence, — death or accident 
having precluded him from explaining the real circumstances of the transaction. 
Offences of this nature require to be most specifically stated and defined, and they 
must retain their arbitrary character, being incapable of generalization, as they are 
not founded upon principle. 

Although, as we have already observed, many of the forgeries punishable by 
various statutes must be regarded as particular aggravations of the common law 
offence, yet, as the description of such aggravations involves that of the par- 
ticular instrument, (the more severely punishing of the forgery of which was the 
object of the statute^) we have found it impossible to effect such a reduction of these 
enactments as we could have wished to have done without recommending the 
repeal of existing distinctions and gradations of punishment to a greater extent 
than appeared to us to be advisable. In some instances in consequence of the repeal 
of the capital punishment, the forging of any particular instrument, clearly 
falling within the description of some more general offence, has, by reason 
of its having become punishable in the same degree as the general offence, enabled 
us to get rid of the special enactment We have, under the power delegated 
to us '' to make such partial alterations as we might consider necessary or expedient 

K2 
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for more simply and completely defining crimes and punishments,** embodied in 
the Digest such decisions as have arisen upon any branch of the common or statute 
law; and wherever the decisions have appeared to us to establish opposite principles, 
we have removed the discrepancy by the enunciation of that which appeared to 
us to be the preferable rule. 

The Digest, so far as the statute law is concerned, consists of a great variety of 
special pit)visions left unrepealed by the statute 11th of King Geo. IV. & 1st of 
King Will. IV. c. 66, (the Forgery Consolidation Act,) of the larger number of 
the clauses of the last mentioned Act, and of the different forgery enactments passed 
since that Act. The clauses of the Forgery Consolidation Act which have been 
omitted relate to offences coming more appropriately under the head of Cheats, 
and in which division of the Digest they will be included. 

The statute 11 King Geo. IV. & 1 King Will. IV. c. 66, although it repealed 
the statute 6 Queen Eliz., c. 14, together with a long list of the other capital 
forgeries mentioned by Sir W. Blackstone, yet, with respect to a considerable 
number, it only enacted that no person shoidd suffer death for the same, unless the 
same should be made punishable with death by that Act ; and that otherwise he 
should, on conviction, be transported for life or for any term not less than seven 
years, or be imprisoned for any term not exceeding four nor less than two years. 
It is of this latter class of offences that the Digest, exclusively of the provisions of 
the Forgery Consolidation Act, principally consists. 

We have experienced some difl&culty in cases where a statute makes it an 
offence to forge an instrument of a special nature, (the description of which 
is given in the statute, and occupies nearly all its sections,) whether we should in- 
clude in the Digest the various clauses directing the form of such instrument, the 
mode of its execution, and the conditions to be ftilfiUed by the parties executing it, 
(which would, in many instances, be, in fact, to transcribe the whole statute,) or 
whether we should merely declare it to be an offence to forge " a certain instru- 
**ment," (describing it by the general name given to it in the statute,) "particularly 
*' mentioned in a certain Act, &c.'* After much hesitation we have concluded to 
adopt the latter mode, as being the more simple, and, at the same time, in more 
strict conformity with the description which we have given in our Foxuiih Report 
of the legitimate objects of the adjective or criminal branch of the law. 

With respect to the offence of uttering forged instruments, knowing the same to 
be forged, the common law definition of forgery, strictly speaking, includes that 
crime as weU as the false making of written instruments ; but, as the act of uttering 
is distinct from the act of forgery, and as most modern statutes punish it as a sub- 
stantive offence, we have thought it more convenient to omit it from the definition 
of forgery, and to constitute it a separate crime. This is, in point of fact, a merely 
formal alteration, as, in practice, the indictment always charges the prisoner with the 
uttering as well as with the forgery. In defining the acts in which an uttering 
consists, we have adopted the language of the Forgery Consolidation Act, and have 
rejected the string of other synonymous terms to be found in the statutes, — such, 
for instance, as ** make use of," ** pay away," *' tender," '' exhibit," " vend," 
** present for payment," " barter," " deliver," "produce," and *' give," — all of 
which are sufficiently comprised by the words " offer," " utter," " publish," " dis- 
pose of or put off," which we have made use of. Indeed this diversity of lan- 
guage for the expression of the same acts can only be accounted for by the fact of 
tlie different statutes in which they exist having been passed from time to time 
without reference to the law of forgery generally. 

By the statute 12 of King Charles II., c. 22, s. 4, it was made felony to forge 
the seals of the Dutch Bay Hall, at Colchester ; we have ascertained, however, 
that that corporation no longer exists, and it has consequently become unnecessary 
to continue that provision in the Digest. 
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FORGERY, 
AND OTHER OFFENCES CONNECTED THEREWITH. 



SUMMARY OF CONTENTS. 

[Definition of Forgery, Art. 1 — 3. What constitutes a False Making, Art. 4 — 10. Fraud without 
a false making does not amount to Forgery, Art. 11. What is a sufficient Instrument, Art. 12 
— 14. What resemblance of the forged thing to some genuine thing sufficient, Art. 15. Uttering, 
Art. 16. Demanding money on. Forged Instruments, Art. 17. Definition of *^ Person" for 
- the purposes of Forgery, Art. 18. Forgery of written Instruments, Art. 19. Instruments of 
Justice, Muniments of Title, and Testamentary Instruments, Art. 20. Exchequer Bills, 
Exchequer Debentures, East India Bonds, Bank Notes, Bills of Exchange, Promissory Notes 
and Undertakings, Warrants or Orders for the payment of Money, Art. 21 — 25. Making false 
entries in Bank Books, &c., Art. 26. Forging Transfers of Stock, and Powers of Attorney to 
transfer Stock, &c., Art 27 — 29. Attestation to Power of Attorney to transfer Stock, &c., Art. 
30. Clerks of Bank making out false Dividend Warrants, Art 81. Forging Deeds, Bonds, 
Receipts, and Orders for the delivery of Goods, &c.. Art. 32 — 36. The handwriting of officers 
of the Courts of Chancery, Exchequer, and Admiralty to certain Instrumente, Art. 37, 38. 
The handwriting of officers of the Ordnance, Sumps and Taxes, Post-office, Customs, and 
Woods, Forests, &c. to certain Instruments, Art 39. Writings relating to Army Pensions and 
Prize-money, Art. 40, 41. Writings relating to Navy Pay and Prize-money, Art 42, 43. Cer- 
tificates of the Purchase or Sale of Naval or Vktualling Stores, Art. 44. Protections from Her 
Majesty's Naval Service, &c. Art 45. Mediterranean Passes, Art. 46. Instruments relating to 
the redemption of the Land-tax, Art. 47. Seals of Courts of Record, Art. 48. Seals fif Corpo- 
rations, &c.. Art 49. The Assignments of standing orders for Annuities transferable at the 
Exchequer, Art 50. Certain certificates directed to be used under certain Acts of Parliament, 
Art 51. Certificates as to Annuities g^nted by the Commissioners for the Reduction of the 
National Debt, Art. 52, 53. Public Records, Art. 54. Policies of Insurance, Art. 55. Decla- 
rations of the return of Premiums on Policies, Art. 56. Stamps, Art. 57, 58. Assay Marks on 
Gold and Silver Plate, Art. 59. Excise Marks, Permits, and Debentures, Art 60, 61. Hackney 
and Stage Carriage Plates, &c.. Art. 62. Registers of Births, Baptisms, Deaths, Burials, and 
Marriages, Art 63—67. Forgeries connected with the Abolition of the Slave Trade, Art. 68. 
Forging memoriab of Deeds, &c.. Art. 69, 70. Officers of Court certifying as true false Copies 
of Indictments, &c. Art. 71. Framing false Bills of Parcels to prevent things being seized 
■within the Metropolitan Police District, Art. 72. Forging Superscription of Post Letters, Art. 73. 
Quarantine Certificates, Art 74 Inserting false recitals in renewed Ecclesiastical Leases, Art. 75. 
Having forged Bank Notes in possession. Art. 76. Making or having Instruments of Forgery 
in possession, Art 77 — 86. Rules of Interpretation, Art. 87, 88.] 

Art. 1. 

Forgery consists in the false and fraudulent making of an instrument with intent Definition of 
to prejudice any public or private right, (a) Forgery. 

(a) The following are some of the definitions of forgery to be found in the authorities : — 

Mr. Justice Blackstone : forgery is " the fraudulent making or alteration of a writing to the pre* 
judice of another's right.*' 4. Comm. 247. 

Mr. Justice Buller : ** The making a false instrument with intent to deceive.'' Rex v« Coogan, 
Leach, 448. 

Mr. Baron Eyre : " A false signature made with intent to deceive." Rex v, Taylor, 2 East's P« C, 
c. 19, s. 47. 

' Mr. Justice Grose, in delivering the opinion of the twelve judges : " The false making a note or 
other instrument with intent to defraud." Parkes and Brown's Case, 2 Leach, 775. 

Mr. Baron Eyre : " The false making an instrument which purports on the face of it to be'good and 
valid for the purposes for which it was created, with a design to defraud." Jones and Palmer's 
Case, 1 Leach, 366. 

Sir E. H. East: *' Forgery, at common law, denoteB a, false making, (which includes every altera- 
of sor addition to a true instrument,) a making, tnalo animoy of any written instrument for the pur- 
]>08e of fraud and deceit.'' 

It is said by Lord Coke in the 3rd Inst. 169, ** To forge is metaphorically taken from the 
smith who beateth upon his anvil, and forgeth what fashion or shape he will : the offence is called 
crimen fcUsi^ and the offender /o/xonu^, and the Latin word to forge isjalsare ot fabricare.^* 

Art. 2. 

The term " instrument " shall be deemed to comprehend any written instru- Instrument.'' 
ment, (b) and any character^ figure, impression, device, or other visible mark of 
distinction (whether it be made to appear upon any material, or in the substance 
thereof), and also any type, die, seal, stamp, plate, or other instrument for making, 
upon any material whatsoever, any mark or impression used as a mean for authen- 
ticating the truth or genuineness of any fact or thing whatsoever. 

(6) As it is essential to the criminal forgery of a written instrument that the act be done with 
intent to defraud or injure some other person, (see Art. 19,) it is incidentally essential that the 
Instrument be such as is calculated to obtain false credit, and thereby to defraud or injure. The 
term ^ instrument," in its original popular sense, seems to signify any material thing constructed 
to produce a mechanical result. As applied to writing generally, the term must mean a writing 
con8tructed«for the immediate purpose of effecting some moral result, such as belief or knowledge ; 
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in a legal and technical sense it means a writing by which some such moral result is to be effected 
for a legal purpose. Thus, a bond is a legal instrument, because it notifies that a party is bound 
for the legal purpose of the obligation being enforced. A will is a legal instrument^ because it is 
the mean of notifying the testator's intention, and has a legal operation in carrying that intention into 
effect. 

Art. 3. 

••Written," The term " written," as used in the last preceding Article, shall be deemed to 

*r *^Pply» whether the words or figures of the instrument, or any of them, be expressed 

at length or abridged, and whether they be so expressed by means of writing, 
printing, or otherwise. 

Art. 4. 

What constitutes a An instrument shall be deemed to be falsely made when it is not really the instru- 
fUse making. ment or mean of authentication for which it is intended to be taken, but is fraudulently 

made with intent to obtain that credit which would be due to it if it were genuine. 

Art. 5. 

A written instrument, or other thing, the subject of forgery, shall be deemed 
to be falsely mude» where it is falsely made in any material part, (c) 

(o) 2 East's p. C. 855 ; a Inst. 171. 

Art. 6. 

Any fraudulent alteration of a written instrument in any material part, (d) 
whether it be by addition, diminution, erasure, transposition, or any combinaAion 
of any of these acts, or any other device or means whatsoever^ (e) shall be deemed 
to be a false making of the written instrument so altered. 

(d) Teague's Case, 2 East's P. C. c. 19, s. 55, p. 979 ; 1 Hawk. c. 70, s. 2 ; Eex v. Elswortfa, 2 
East's P. C. 986 ; Rex v. Treble, 2 Taunt. 328 ; 2 Leach, 1040 ; 2 East's P. C. 863 ; Rex v. Birkett, 
Rubs, and Ryan's C. C. 251 ; Per Ld. Ellenborough, 5 Esp. 100 ; Rex v. Marsh, 3 Mod. 66. 

(e) Rex V. Bigg, 3 P. Wms. 419. 

Art. 7. 

If several persons shall make distinct pai*ts of, or shall otherwise contribute to 
the making of a false written instrument or other thing the subject of foi^ry» each 
of such persons shall be deemed to have falsely made sudi written instrument or 
other thing. (^/) 

if) Rex V. Kirkwood and others, 1 Moody's Crown Cases, 304 ; Rex 9. Dade, Ih. 307. This 
Article will he afterwards superseded hy a more general rule. 

Art. 8. 

If any person, being deceived as to the contents of any written instrument, shall 

by reason of such deception be fraudulently induced to sign or otherwise execute 

the same, the party by whom he was so induced to sign or execute it shall be 

deemed to have falsely made it. {g) « 

(g) The wilful insertion of a legacy in another's will unknown to him prior to and at the time of its 
execution is a forgery. 1 Hawk. P. C. c. 70, s. 2; 2 East's P. C. 856 ; cit. Moor, 760; Noy, lOL 

Art. 9. 

If a person fraudulently make or execute in his osvjx name any written instru- 
ment which is false in respect of the date, or any other material part, it shall be 
deemed to be a false making of such instrument. (K) 

(A) As when a person makes a subsequent deed of feoffment, as of a date prior to a former deed 
of his own, conveying the same lands, thereby giving to the last deed an operation which in justice it 
oug^t not to have, in order to defraud his own feoffee. 2 East's P. C. 855 ; 1 Hawk. P. G. c. 70, 
s. 2; 3 Inst. 169; Foster, 117; 1 Hale's P. C. 683; Moor, 655; Pulton, 47 b. 

Art. 10. 

It shall be deemed to%e a false making of a written instrument if the offender 
falsely make it in the name of any other person, real or supposed, although such 
name be the offender's own name, (i) 

(i 2 East's p. C. 962 ; Rex v. Dunn, 1 Leach, 57 ; Rex v. Hadfield, 6 Evans's Coll. St. pt. v. 
cl. xii. p. 579. 2 East's P. C.957; Rex v. Lewis, Post. 116; Rex v. Wilks,. 2 East's P. C. 958; 
Rex V. Bolland, 1 Leach, 83 ; Rex v. Lockett, 1 Leach, 94 ; Rex v. Abraham, 2 East's P. C. 940. 

By the case of Rex v. Brown, 2 Leach, 775 ; (2 East's P. C. 965) ; it seems to have been con- 
sidered that the making of an instrument in the ofiender's own name, and afterwards pretending that it 
was the name of some other person, was also a false making ; but this seems to be very doubtful. Sup- 
pose a party to make a note in his own name, without false description, or with an honest intention ; 
such note not being false or forged, a misrepresentation at the time of uttering it cannot make it so. 
In Brown's case the note itself was false, not being made by a Brown resident at Rington, as it pur- ' 
ported to be. 

Art. 11. 
No fraud consti- No fraud in respect of a written instrument or other thing Mdll constitute forgery. 
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unless there be a false making of such instrument or other thing within the mean- tutes forgery unleti 
ingofthe preceding Articles, (i) . ' Irb^.^SSth. 

(j) 2 East's P. C. 856. It is not forgery to personate one whose name is indorsed on a bill and preceding Ajrtiole. 
thcopeby to obtain credit in tbe name of another. Hevey's Case, 2 East's P. C. 856. 

Art. 12. 
In the case of a written instrument it is not essential that the forged instrument, What is a sufficient 
• should be such an instrument as would be valid if it were genuine^ provided it be ^"^^** instrument 
not illegal in its very frame, (k) 

(A) This k the language of the decided cases on this subject. — See them cited below, in the note to 
Art 14. 

Art. 13. 

Where a statute prescribes a particular form as essential to a written instrument, 
the false making of an instrument in a different form is not a forgery of an instru- 
ment within such statute. (I) 

(0 Mofiat's Case, 2 East's P. C 954 ; 1 Leach, 481. 

Art. 14. 

If a statute prescribe the form of a written instrument already in use, but without 
making that form essential, the false making of such an instrument according to 
the ordinary^ although not according to the prescribed form, is a forgery of an 
instrument within such statute, (m) 

(ffi) Rex V. Lyon, 2 Russ. 443 ; Rex v. Chisholm, Russ. and Ryan's Crown Cases, 297. 

Art. 15. 
It is not essential in any case where the forging of any thing is an offence, What resemblance, 

. that the thing so forged should bear an exact resemblance to the thing which it is ?I!^?!Sllill^ 

1 1 ^ T • 1 1 • r "I 1 • 1 !•! 1 ^"1 .1 *'^ some genume 

intended to represent, provided it so far resemble it as to be likely to be mistaken thmg sufficient 

for it by any common observer, (n) 

in) Rex V. Murphy, 2 East's P. C. 949 ; Rex v. Sterling, 1 Leach, 99 ; Rex v. Coogan, 1 Leach. 
449; 2 East's P. C. 948; Rex v. Hawkeswood, 1 Leach, 257 ; 2 East's P. C. 955, 956; Rex v, 
Pateman, Russ. and Ryan's Crown Cases, 455 ; Rex v. Wall, 2 East's P. C. 953. Rex v. Callicott, 
'2 Leach, 1048 ; 4 Taunt 800 ; Russ. and Ryan's Crown Cases, 212. 

Art. 16. 

Whosoever shall offer, utter, publish, dispose of, or put ofl any forged written uttering, &c 
instrument or thing, knowing the same to be forged, and with.such criminal intent (orged things. 
as is by law essential to constitute the false making of such written instrument or 
thing a forgery, shall incur the like penalties as if he had forged such written 
instrument or thing, with the same intent, (o) 

(o) See Prefatory Remarks. Strictly speaking, theofi*enceof uttering a forged instrument knowing 
it to be forged, is included within the definition of the common law offence of forgery ; but as the 
act of uttering is distinct from the act of forgery, and as most modem statutes make it a substantrre 
offence, we have thought it more convenient to omit it from the definition of forgery, (see Art. 1,) 
and to constitute it a distinct crime. 

Art. 17. 
Whosoever, knowing any written instrument to be forged, shall, with intent to Demanding, &c 
detraud any other person, claim, demand payment of, receive, or endeavour to have, ™^"®y on foiged 
any money mentioned in or supposed or pretended to be due upon such instrument^ 
or any part thereof, shall incur the like penalties as if such ofiender had forged 
such instrument with the same intent. 

Art. 18. 

The term " person," as used in the last preceding or any other Article under the Definition of "per 
present head, by which any act done with intent to defraud or injure any other son",wlMre the 
person is made an offence, shall be deemed to include Her Majesty, or any foreign crime"wi5f intent 
prince or state, or any body corporate, or any companjT or society of persons ^^ defraud or injure 
not incorporated, or any person or number of persons whatsoever who may be offence!^** *^ *" 
intended to be defrauded, whether such body corporate, company, society, person, 
or number of persons, shall reside or carry on business in England or elsewhere, 
in any place or country, whether under the dominion of Her Majesty or not ; and 
it shall be sufficient in any indictment to name one person only of such company, 
society, or number of persons, and to allege the offence to have been committed with 
intent to defraud the person so named, and another or others, as the case maybe, (p) 

(p) 11 Geo. IV. and 1 WilL IV. c 66, s. 28. 

Art. 19. • 

Whosoever, with intent to defraud or injure any other person, (q) shall forge any Forgery of written 
written instrument, shall incur the penalties of the class. Instruments. 

(q) It is not essential that any person should be actually defirauded, nor that any partiiohr paison 
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promissory note or 
undertaking, war- 
rant or order for 
the payment of 
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What is sufficient 
to constitute an 
indorsement. 



should be intended to be defrauded. 2 East's P. C. 854. A general intention to defraud is 
sufficient. 8 Term Rep. 176 ; 1 Leach, 216 Note (a) ; Rex v. Mazagora, Russ. and Ryan's Crown 
Cases, 291. 

Some doubt has been expressed whether written instraments, which were neither of a public 
nature, nor records, deeds, or wills, could be the subjects of forgery at common law. It is said by Serjeant 
Hawkins, that it seems to have been generally laid down that the counterfeiting writings of an 
inferior nature to public documents, records, deeds, and wills, is not forgery ; and that it is safer to 
proceed against offences of this nature as cheats than as forgeries. (1 Hawk. P. C. c, 70, s. 10.) 
There does not appear, however, to be any solid ground for such a distinction; and in the case of R. 
V. Ward, 2 Ld. Raym. 1461, 2 Stra. 747, it was determined that the crime extended to all written 
instruments, by the forgery of which a party might be prejudiced. 

At common law the crime of forgery was a misdemeanor only, and punishable as other misdemean- 
ors ; but so many Acts of Parliament have been passed, making the forgery of particular written 
instruments felony, that indictments for forgery at common law are very rarely resorted to. 

Art. 20. 
Whosoever, with intent to defraud any other person, shall forge any written 
instrument of justice, or any office copy thereof, or any muniment of title, or 
testamentary instrument, shall incur the penalties of the class, (r) 

(r) This Article is new, except in respect of forging testamentary instruments, court rolls 
and copies of court rolls, which offences are now respectively punishable under the 11 Geo. IV., and 
1 Will. IV. c. 66, ss. 3 and 10, and the 7 Will. IV., and 1 Vic. c. 84, ss. 2 and 8, with transportation 
for life, &c. ; and except so far as the forging of a few documents, coming under the denomination 
of written instruments of justice, is provided for by the 12 Geo. I. c. 32, s. 9 ; 53 Geo. III. c. 151, 
8. 12 ; and 1 Geo. IV. c. 35, s. 27 (see Art. 37). We have had no hesitation, since the repeal of the 
punishment of death for forgery, in introducing the above Article, which extends the same degree of 
punishment to the forgery of all instruments of justice and muniments of title. 

Art. 21. 

Whosoever, with intent to defraud any other person, shall forge any Exchequer 
bill, or Exchequer debenture, or any indorsement on or assignment of any Exche- 
quer bill or Excliequer debenture, or any note or bill of exchange of the governor 
and company of the Bank of England, commonly called a bank note, a bank bill of 
exchange, or a bank post bill, or any indorsement on or assignment of any bank 
note, bank bill of exchange, or bank post bill, or any bill of exchange, or any pro- 
missory note for the payment of money, or any indorsement on or assignment of any 
bill oi exchange or promissory note for the payment of money, or any acceptance 
of any bill of exchange, or any undertaking, warrant, or order ^for the payment of 
money, or any indorsement on or assignment of any undertaking, warrant, or order 
for the payment of money, shall incur the penalties of the class, (s) 

(s) 11 Geo. IV. and 1 Will. IV. c. 66, s. 3. 

In the case of Rex v, Arscott, 6 Car. and Payne, 408, it was held to he no offence within the 
meaning of the 11 Geo. IV., and 1 Will. IV. C; 66, s. 3, to forge an indorsement upon, an order for 
the payment of money ; we have therefore included that case, as also that of forging an cuHgnment 
of any undertaking, warrant, or order for the payment of money, within the above article, as there 
appears to be no reason, especially since the repeal of the capital punishment, for making any dis- 
tinction between the forgery of indorsements or assignments of bills of exchange and promissory 
notes, and indorsements or assignments of undertakings, warrants, or orders for the payment of 
money. This addition, also, renders it unnecessary to mention specially, in the Digest, the offence of 
forging indorsements on warrants of the South Sea Company, for the dividend to be made from time 
to time to the proprietors of the stock in that company (6 Geo. I. c. 11, s. 50). For the same reasoa 
we have omitted, in Article 50, so much of the 9th Geo. I. c. 12, s. 4, as relates to the forging assign- 
ments of the orders (for the payment of money) therein mentioned. 

We have omitted from this article the forging of testamentary instruments, as belonging more 
properly to Article 20. It was mixed up in the same clause (s. 3) with the various instruments above 
specified by the 11 Geo. IV., and 1 Will. IV. c. 66, on account of that enactment being appropriated 
to such forgeries as it was intended to retain as capital. That reason no longer applying, we have 
made the transposition we have mentioned. 

Art. 22. 

The last preceding article shall be deemed to include the forgery of every 
instrument or writing, by whatsoever special name or description designated, which 
is in law a bill of exchange, or a promissory note for the payment of money, or 
an indorsement on or assignment of a bill of exchange or promissory note for 
the payment of money, or an acceptance of a bill of exchange, or an undertaking, 
warrant, or order for the payment of money, or an indorsement on or assignment 
of an undertaking, warrant, or order for the payment of money, (t) 

(0 11 Geo. IV. and 1 Will. IV. c. 66, s. 4. 

Art. 23. 

That which would, if written on the back of any written instrqment, be aa 
indorsement within the meaning of the last two preceding articles, shall be deemed 
to be an indorsement within the meaning of those two Articles or either of them, 
although it be written on the face of any such instrument, fu) 

(u) Rex V. Bigg, 1 Strange, 18. 3 P. Wms. 419. 
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Art. 24. 

To constitute a warrant or order for the payment of money within the meaning J^^^^ is sufficient 
of Articles 21 and 22, it is necessary that such warrant or order should purport warrant'or order 
to be made by some person having or claiming to have authority to direct the pay- for the payment 
Hient of the money therein mentioned or referred to. (v) of money. 

(v) Lockett*8 Case, 1 Leach, 94 ; 2 East's P. C. c. 19, s. 38, p. 940. 

Art. 25. 

It is not necessary that such warrant or order should purport to authorize the 
payment of any specific sum of money, (w) 

(to) Rex V. MIntosh, 3 East's P. C, c. 19, s. 39, p. 942. 

Art. 26. 
Whosoever, with intent to defraud any other person, shall wlfuUy make any false Makina: false enirirs 

entry in or wilfully alter any word or fi£:ure in any of the books of account kept '" ^*^® Jl?®'^' *" ^ 
V. A J r i.u o^ I r 17 1 J 1. ^u J ^*^'^^ ^^^ accounts 

by the governor and company of the Bank of Jiingland, or by the governor and of public stock are 

company of merchants of Great Britain trading to the South Seas and other parts ^«P|» oj transfer of 

of America, and for encouraging the fishery, commonly called the South Sea Com- Sther'name than"^ 

pany, in which books the accounts of the owners of any stock, annuities, or other the true owner's. 

public funds which now are or hereafter may be transferable at the Bank of 

England or at the South Sea House, shall be entered and kept ; or shall in any 

manner wilfully falsify the accounts of such owners in any of the said books ; or 

shall wilfully make any transfer of any share or interest of or in any stock, annuity, 

or other public fund which now is or hereafter may be transferable at the Bank of 

England or at the South Sea House, in the name of any person not being the true 

and lawful owner of such share or interest, incur the penalties of the class, (jv) 

(*) 11 Geo. IV. and 1 Will. IV. c. 66, s. 5. 

Art. 27. 

Whosoever, with intent to defraud any other person, shall forge any transfer of Forging a transfer 
any share or interest of or in any stock, annuity, or other public fund, which now ^ of cStSn o*her' 
is or hereafter may be transferable at the Bank of England, or at the South Sea stock, or a power of 
House, or of or in the capital stock of any body corporate, company, or society, attorney to transfer 
which now is or hereafter may be established by charter, or Act of Parliament ; or ceivc dividends 
shall forge any power of attorney, or othfer authority to transfer any share or interest thereon, 
of or in any such stock, annuity, public fund, or capital stock, as is hereinbefore 
mentioned, or to receive any dividend payable in respect of any such share or in- 
terest; or shall demand or endeavour to have any such share or interest transferred, 
or to receive any dividend payable in respect thereof, by virtue of any such forged 
power of attorney or other authority, knowing the same to be forged, shall incur 
the penalties of the class, (y) 

(y) 11 Geo. IV. and 1 Will. IV. c. 66, s. 6. 

Art. 28. 

It is not necessary to constitute a transfer within the meaning of the last pre- What conslUutcs a 
ceding article, that the person whose share or interest it purports to transfer transfer, 
should have formally accepted the share or interest so purported to be transferred, 
nor that he should actually own such share or interest : it is sufficient if the transfer 
imports that he owns it : (^) 

(z) Gade's Case, 2 East's P. C, c. 19, s. 9, p. 874 ; 2 Leach, 732. 

Art. 29. 
Nor that such transfer should purport to be attested by witnesses, (a) 
. (a) Gade's Case, 2 East's P. C, c. 19, s. 9, p. 874 ; 2 Leach, 732. 

Art. 30. 

Whosoever shall forge the name or handwriting of any person, as or purporting Forging the attesta- 
to be a witness attesting the execution of any power of attorney, or other authority, ^^?^^^ any power . 
to transfer any share or interest of or in any such stock, annuity, public fund, or transfer stock, Ste. 
capital stock, as is mentioned in Article 27, or to receive any dividend payable in 
respect of any such share or interest, or shall utter any such power of attorney, 
or other authority, with the name or handwriting of any person forged thereon as 
an attesting witness, knowing the same to be torged, shall incur the penalties of 
the class. (Jbl) 

(6) 11 Geo. IV. and 1 Will. IV. c. 66, s. 8. 

Art. 31. 
Whosoever, being a clerk, officer, or servant of, or other person employed or Clerks ofihe bank 
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intrusted by the governor and company of the Bank of England, or the governor 
and company of mercbant8, commonly called the South Sea Company, shall, with 
intent to defraud any other person, knowingly make out or deliver any dividend 
warrant for a greater or less amount than the person or persons on whose behalf 
such dividend warrant shall be made out is or are entitled to, shall incur the penal* 
ties of the class, (c) 

(c) 11 Geo. IV, and 1 Will. IV. c. 66, s. 9. 

Art. 32. 

Whosoever, with intent to defraud any other person, shall Jbrge any deed, bond, 
or writing obligatory, or any acquittance or receipt either for money or goods, or for 
any valuable security, (d) or any scrip-receipt either with or without the name of 
any person being inserted therein as a contributor or payer, (e) or any accountable 
receipt either for money or goods, or for any valuable security, (/) or any warrant, 
order, or request, for the delivery or transfer of goods, or for the delivery of any 
valuable security, shall incur the penalties of the class, (g) 

(d) Tt was decided in Harrison's Cnse, 1 Leach, 180 ; 2 East's P. C, c. 19, s. 36, p. 926, that a 
receipt for Bank notes was not a receipt for money or goods: these words have, therefore, beea intro- 
duced to meet this case, and upon the same principle to include receipts for all other valuable securities 

(e) Th^-se words have been inserted to meet the case of forging a scrip* receipt, where the name of 
the subscriber has not been filled in by the cashier of the Bank; under which circumstances it was 
beld in Lyon's Case, 2 East's P. C, 933 ; 2 Leach, 597, that such receipt was not a receipt for 
money within the meaning of the 2 Geo. II. c. 25, which was in the same words as the 11 Geo. IV. 
and 1 Will. IV. c. 66, s. 10. This addition renders it unnecessary to insert in the Digest the enact- 
ments in Loan Acts makin<r it punishable to forge the receipts for contributions to loans with or 
without the name of any contributor being inserted therein. 

if) The only valuable securities specified in the 11 Geo. IV. and 1 Will. IV. c. 66, s. 10, are notes, 
bills, or other securities /or payment of money ; but having extended the previous branch of the Article 
to receipts for any valuable security whatever, we have considered the principle of that extension to 
require that the different branches* of the Article should be uniform throughout. 

(g^) 11 Geo. IV. and J Will IV. c. 66, s. 10. We have omitted from the above Article the forging 
of court-rolls, and copies of court- rolls, as being superseded by that branch of Article 20 which relates 
to the forging of muniments of title. ^ 

Art. 33. 

It is essential to a receipt within the meaning of the last preceding Article^ that 
it should import an acknowledgment by the person on whose behalf it purports to 
be made or given of his having received the money^ goods, valuable securities, or 
other property therein specified or referred to: it is not sufficient that it merely 
imports the payment or delivery of such money, goods, valuable securities, or othea 
property, to such person. (A) 

(h) Rex V. Harvey, Russ. and Ry. C. C. 227 ; Harrison's Caae, 1 Leach, 180 ; 2 East* 8 P. C.^ 
e. 19, 8. 36, p. 926. 

Art. 34. 
What is sufficient To constitute a warrant or order within the meaning of Article 32, it is neoes* 
wnTor'ordel-forthe ^ary that such warrant or order should purport to be made by a person having 
delivery of goods, authority to command the delivery or transfer of the goods or other property therein 
^* mentioned or referred to. (t) 

(t) Harvey's Case, Ruas. and Ryan's Crown Cases, 227. 

Art. 35. 
What is sufficient It is not necessary to constitute a request within the meaning of Article 32, 
requwl* " ^ * t^** ^* should be addressed to any person by name or description, {j) 
(j) Rex V* Ross Carney, Moody's C. Cases, 851. 

Art. 36. 

Nor is it necessary that such request, or such warrant or order, should specify by 
name the particular goods or other property authorized or requested to be delivered 
or transferred ; provided such request, warrant, or order be expressed in terms 
intelligible to the person addressed. (Jc) 

p. 941. Cidlia's Case, 1 Moody's 
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Ck) Jones's Case^ 1 Leach, 53 ; 2 East's P. C, c. 19, a. 39, 
C. C. 300. 

Art. 37. 
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Whosoever, with intent to defraud any other person, shall forge tiie name or 
handwriting of the Accountant-General, Kegi«trar, or Clerk, of the Report Office^ 
respectively, of the Court of Chancery, of the Accountant-General, Cleik of the 
?o*certain instrSh ^^ Reports, Lord Chief Baron, or any of the Barons, respectively, of the Court of 
mentt. Exchequer, of the Re^strar of the High Court of Admiralty, and High Court of 

Appeals for Prizes, or his deputy, or of any of the cashiers of the Governor and 
Company of the Bank of England, or any officer of any other body politic, or 
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corporate, or company, whom it may concern, to any certificate, report, entry, 
indorsement, transfer, declaration of trust, note, direction, authority, instrument or 
writing whatsoever, for or in order to the receiving or obtaining any of the money 
or effects of any of the suitors of the said courts respectively ; or shall forge any 
instrument or writing in form of a certificate, report, entry, indorsement, trinsfer, 
declaration of trust, note, direction, authority, instrument, or writing, made or given 
by any such officer as aforesaid, shall incur the penalties of the class. (/) 

(0 This Article is compounded of the 12 Geo. I. c. 32, s. 9; 53 Geo. III. c. 151, 8. 12; and . 
1 Geo. IV. c. 35, s. 27. The punishment, however, inflicted by the 53 Geo. III. c. 151, s. 12, is of 
a less degree (transportation for seven years, &c.,) than that (transportalicin for life, &c.) inflicted by 
the first and last of the before-mentioned Acts ; but, as there seems to be no reason for this distinc- 
tion, the offences being of a similar kind, we have consolidated them in one article, with the same 
punishment. 

We should also observe that some of the terms which we have used in the above Article, such, 
for instance, as ** or any officer of any body politic or corporate or company whom it may concern,** 
** transfer," "or given," is, by the present law, peculiar to the offence contained in the 1 Geo. IV. 
c. 35, 8. 27 ; but, as it seems equally appropriate to the other crimes above enumerated, we have also 
applied it to them. 

Art. 38. 

It is not essential, within the meaning of the last preceding Article, that the And office copies 
forged instrument, or writing, should purport to be the original of any of the ^^^^ ' 
instruments or writings therein specified : it is sufficient if it purport to be an office 
copy of any such instrument or writing, (m) 

(m) Rex V. Gibson, 2 East's P. C, c 19, s. 22, p. 899 ; 1 Leach, 61. 

Art. 39. 
Whosoever, with intent to defraud any other person, shall forge the name or For^ins: the hand- 
handwriting of the Treasurer of the Ordnance for the time being, or of his deputy, of uic Oi^n^ce" 
or of the Receiver^General of Stamps and Taxes for the time being, or of his clerk. Stamps and Taxes, 
or of either of the Commissioners of Stamps and Taxes, or of the Keceiver-Gener/il Excise, Post-office, 
of Excise, or of any Excise Comptroller of the Cash, or of the Receiver- General Woods, Forests, &c^ 
for the time being of the General Post-Office, or of any person employed by or to certain instru- 
under him, or of any Receiver-General of the Customs, or of any Comptroller-* ™®"*'' 
General of the Customs, or of any person acting for them respectively, or of the 
Commissioners for the time being of Her Majesty's Woods, Forests, Land Revenues, 
Works, and Buildings, or of any or either of such Commissioners, or of any person 
or persons dulyautbomed,to any draft, instrument, or writing whatsoever, for or in 
order to the receiving or obtaining any of the money, bills, notes, drafts, checks, or 
orders for the payment of money, respectively, in the bands or custody of the 
Governor and Company of the Bank of England, or of any private banker, on 
account of the Treasurer of the Ordnance, the Receiver-General of Stamps and 
Taxes, the Receiver-General of Excise, the Receiver-General of the Post-Office, the 
Receiver-Generalof the Customs, and the Commissioners of Her Majesty's Woods, 
Forests, Land Revenues, Works and Buildings, respectively ; or shall forge any 
draft, instrument or writing in form of a draft, instrument or writing made by any 
such officer as aforesaid, shall incur the penalties of the class, (n) 

(n) The above Article is compounded of the 46 Geo. III. c. 45, 8. 9, and c. 76, s. 9 ; 7 & 8 Geo. IV. 
c 58, s. 56 ; 10 Geo IV. c. 50, s. 124 ; 3 & 4 Will. IV. c. 51, s. 27 ; and 7 Will. IV. and 1 Vic. 
c 36, 8. 38. By all these enactments, except the 10 Geo. IV. c. 50, s. 124, the punishment is trans- 
portation for life,&c. ; but by it transportation for seven years, &c.oiily. There appears, however, to be 
DO foundation in principle for this distinction, and we have, therefore, consoliriated it with the other 
enactments. Some of the terms, also, of the above Article, viz., " bills, notes, drafts, checks, or orders 
for the payment of money," "or of any private banker," are used in the description of some only of 
the offences as described in the existing statutes, and not in others; but in consolidating these offeuces 
we have disregarded these distinctions which seem to be unwarranted in principle. 

Art. 40. 
Wliosoever, with intent to defraud any other person, shall forge the name or Forffinj? wriiings 
handwriting of any officer, non-commissioned officer, soldier, or other person entitled, »^^'a|'"K to Hrmy 
or supposed to be entitled, to any pension, wages, pay, prize-money, relief, grant, moneys "" ^'^'^^ 
bounty-money, share or other allowance of money due or payable, or supposed to 
be due or payable, for or on account of any service performed, or supposed to have 
been performed, by any officer, non-commissioned officer, soldier, or other person 
in Her Majesty's Army, or other military service, or of any officer, under-officer, 
clerk, or servant, of or in the employ of the Commissioners of the Royal Hospital 
for soldiers at Chelsea, or of any officer or person in any way concerned in the 
paying or the ordering, directing, or causing the payment of any such pension, 
wages, pay, prize-money, relief, grant, bounty-nioney, share, or other allow ri nee of 
money due or payable, or supposed to be due or payable, as aioresaid, or any 
instrunient or writing whatsoever relating to or in anywise concerning the payment 

L.2 



Digitized by 



Google 



t6 



FIFTH REPORT OF THE COMMISSIONERS 



Forgii^g instru- 
ments relating: to 
navy pay and 
prize-money. 



of or the obtaining or claiming any snch pension, wages, pay, prize-money, relief, 
grant, bounty-money, share, or other allowance of money due or payable, or sup- 
posed to be due or payable, as aforesaid, in order to receive, obtain, or claim, or to 
enable any other person to receive, obtain, or claim any such pension, wages, pay, 
prize-money, relief, grant, bounty- money, share or other allowance of money due or 
payable, or supposed to be due or payable, as aforesaid, shall incur the penalties of 
the class, (o) 

(o) 7 Geo. IV. c. 16, s. 38 ; 2 Will. IV. c. 53, s. 49. 

Art. 41. 

Whosoever, with intent to defraud any other person, shall forge any authority or 
certificate made by the cashier or other proper officer in the Army Pay Office for 
drawing a bill of exchange for half-pay or pension, under the authprity of an Act 
passed in the second and third years of the reign of His late Majesty King William 
the Fourth, entitled, " An Act to enable the officers in His Majesty's army and their 
representatives, and the widows of officers and persons on the compassionate list, 
and also civil officers on retired and superannuation allowances, payable by the 
paymaster-general of His Majesty's forces, to draw for and receive their half-pay 
and allowances,'' shall incur the penalties of the class, (p) 

(p) 2 and 3 Will. IV. c. 106, s. 3. 

The forging of the bill of exchange under the authority of this Act is omitted here, as there appears 
to \ye no reason why the forgery of such bills should be punished differently from that of other bills of 
exchange. 

Art. 42. 

Whosoever, with intent to defraud any other person, shall forge any ticket, pay- 
list, extract from any ship's books, or any certificate whatever, authorized or 
required by an Act passed in the eleventh year of King George the Fourth, and 
the first year of King William the Fourth, entitled, " An Act to amend and con- 
solidate the laws relating to the pay of the Royal Navy," or any inspector's or 
other check ; or any letter of attorney, assignment, power or authority, in order 
to obtain, or to enable any other person to receive, any wages, pay, half-pay, 
prize-money, bounty-money, or other allowance of money due, or supposed to be 
due, in respect of the services of any commission, warrant or petty officer, or 
seaman, or any commission or non-commissioned officer of marines, or marine, or 
any other person, performed, or supposed to be performed, in the Royal Navy, or 
shall forge any purser's, or other certificate to a bill of exchange, or any approval 
of any such bill, respectively, required by the beforementioned Act, shall incur the 
penalties of the class, (q) 

(q) 11 Geo. IV. and 1 Will. IV. c. 20, s. 83; 2 Will. IV. c. 40, s. 35. 

Art. 43. 
Whosoever, with intent to defraud any other person, shall forge(r) any paper wri- 
ting, purporting to be an extract from any register of marriage, baptism, or burial^ 
or any certificate of marriage, baptism, or burial, in order to sustain any claim to 
any wages, prize-money, or other monies due or payable in respect of the services 
of any officer, seaman, or marine in Her Majesty's navy, or to sustain any claim 
to any half-pay payable to any officer of the Royal Navy or Marines, or to any 
pension as tne widow of an officer, or to any payment or allowance from the Com- 
passionate Fund of the Navy, or to any gratuity or bounty of Her Majesty given 
to the relatives of persons slain in fight with the enemy ; or shall make any false affi- 
davit, or shall utter or exhibit any false affidavit, certificate, or other voucher or 
document, in order fraudulently to procure any person to be admitted a pensioner 
as the widow of an officer of the Royal Navy, or in order to sustain any claim to 
any wages, prize-money, or other monies, or to any half-pay, or pension, or 
arrears thereof, or any allowance from the Compassionate Fund of the Navy, or 
to any gratuity or bounty as aforesaid, shall incur the penalties of the class. (*) 

(r) The words of the 11 Geo. IV. and 1 Will. IV. c. 20, s. 87, are "forge, utter, offer, or exhibit, 
knowing the same to he forged." Although the introduction of the word "exhibit** makes the 
description to vary from most, if not all other statutes, we conceive that no construction can be put 
upon that word which would not be equally comprised within the terms of Article 16. The offences 
of uttering or exhibiting are specifically set out in the latter branch of the above Article, because they 
relate to documents the forging of which is not an offence within that Article, and as Article 16 only 
relates to cases of uttering, &c., things, the forging of which is an offence. 

(«) 11 Geo. IV. & J Will. IV. c. 20, s. 87. The forging of extracts from registers of marriage, 
baptism, or burial, and of certificates of marriage, baptism, or burial, under the circumstances 
mentioned in the foregoing Article, is punishable with transportation for any term not exceeding fourteen 
nor less than seven years. So far as relates to certificates of marriage, that offence appears to have 
been incidentally repealed by the 6 & 7 Will. IV% c. 86, s. 43 (the Act for Registering Births, Deaths 
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and Marriages), see Art. 66 ; but as regfards extracts from repsters of marriag-e, baptism, and 
buriul, and certificates of baptism and burial, it appears to be still in force, neither the 6 & 7 Will. IV. 
c. 86, nor the 11 Geo. IV. and 1 Will. IV. c. 66, s. 20 (the Forgery Consolidation Act), see Art. 63, 
containing any such offence. The 1 1 Geo. IV. and 1 Will. IV. c. 66, s. 20, provides for the uttering 
of forged copies of entries or copies of forged entries in registers, but says nothing about the forging 
of such copies or entries. The punishment inflicted by the 11 Geo. IV. and 1 Will. IV. c. 66, s. 20, 
is transportation for life ; and that imposed by the 6 and 7 Will. IV. c. 86, s. 43, is transportation for 
seven years only; and, further, by the 10 Geo. IV. c. 24, s. 41 (for enabling the Commissioners for 
the Reduction of the National Debt to grant certain annuities). Fee Art. 52, it is transportation for 
life to forge registers of birth, or baptism, or death, or burial, or copies or certificates thereof, for ihe 
purposes therein mentioned, and as regards copies of such registers and certificates of baptism and 
btirial, that offence appears to be unrepealed ; aiso, by the 5 & 6 Will. IV. c. 24, s. 3, see Art. 4.'>, it 
is only a misdemeanor to forge extracts from b:iptismal registers under that Act. From all this it 
will be seen that the law relating to registers is in a very unsatisfactory state, and we would recom- 
mend the adoption of some general provision on the subject 

Art. 44. 

Whosoever shall forge any certificate to be given under the authority of an Forging certificates 
Act passed in the second year of the reiffu of His late Majesty King Will. IV. of the purchase or 

* ^ .^. sale of navRi or vie* 

entitled, " An Act to amend the laws relating to the business of the civil depart- tualling stores, 
ments of the navy, and to make other regulations for more eflfectually carrying on 
the duties of the said departments," by the commissioners for executing the office of 
lord high admiral, or any of them, or by any superintendent, of the purchase or sale 
of any naval or victualling stores, shall incur the penalties of the class, (t) 

(0 2 Will. IV. c. 40. 8. 32. 

Art. 45. 

Whosoever shall forge any certificate of service in Her Majesty's navy, or any Forging protections 
instrument purporting to be a protection from such service, or any extract from a ^ro»n Herisiajesty's 
baptismal register; or shall knowingly utter any false affidavit, certificate, or other "^^'^ ^ c , . 
document in order to obtain from the Admiralty Office a protection from Her 
Majesty's naval service for himself or any other person ; or, being in possession of 
H protection, shall lend, sell, or dispose thereof to any other person, in order fraudu- 
lently to enable such other person to make an unlawful use of the same ; or shall 
Eroduce, utter, or make use of as a protection for himself any protection which shall 
ave been made out or issued for any other individual, shall incur the penalties of 
the class, and such protection shall be thenceforward null and void, (w) 

(u) 5 and 6 Will. IV. c. 24, s. 3. As to the forgery of extracts from baptismal registers, see note 
to Art. 43. 

Art. 46. 

Whosoever shall, within this kingdom or without, forge any pass for any ship Forjrfng Mediter- 
whatsoever, comnionly called a Mediterranean Pass, or the seal of the office of ^^anean passes. 
Lord High Admiral of Great Britain and Ireland, or the handwriting of the Lord 
High Admiral, or of any Commissioner for executing the said office, respectively, 
for the time being, to any such pass, shall incur the penalties of the 
class, (v) 

(v) 4 Geo. II. c. 18, s. 1. 

Art. 47. 
Whosoever, with intent to defraud any other person, shall forge any contract. Forging instm- 
assignment, certificate, or attested copy of any certificate made out, or purporting ments leiatins: to 

♦ vT J J. \ . 1 *^^- t "^ 1 . . 1 1 *^ *^ A ^ X- the redemption of 

to be made out, by any person authorized to make out the same by any Act ot the land-tax. 

Parliament, touching the redemption or sale of the land tax, or of any part thereof, 

shall incur the penalties of the class, (tv) 

(tr) 52 Geo. III. c. 143, s. 6. 

Art. 48. 
Whosoever shall for^e the seal of any court of record shall incur the penalties of Forcing: seals of 

the - class, (cr) courts of record. 

ix) This ofience is at present punishable (if at all) as a misdemeanor only at common law ; but it 
appears to us to be an offence of much aggravation, and ought therefore to be liable to an exemplary 
punishment. 

Art. 49. 
Whosoever, with intent to defraud any other person, shall forge the common ^?^s'»"g the seals 
seal of any body corporate, company, or society, which now is or hereafter may be biisiiS^by charleV 
established by charter or Act of Parliament, or any writing under any such seal, «»" ^^^^ o^ Parlia- 
shall incur the penalties of the class, (y) "^^"^' 

(y) The only bodies tlie forging of whose seals is an offence by any express statutable provision, 
seem to be the South Sea Company (6 Geo. I. c. 4, s. 56), the London and Royal Exchange Assur- 
ance Company (6 Geo. I. c. 18, s. 13), the English Linen Company (4 Geo. IIL c. 37, s. 15), the 
Globe Insurance Company (39 Geo. III. c. 83, s. 22), and the British Society for extending the 
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Fisheries and improving the Sea Coasts of the Kingdom (26 Geo. III. c. 106, s. 26). The forgery of 
the seal of the last -mentioned society is punishable with transportation for a term not exceeding seven 
years only, whilst in the case of the other bodies the like offence is punishable with transportation for 
life, &c. There appears, however, to be no reason for this distinction, nor why the offence should be 
limited to the forging the seals of the above-mentioned societies ; we have, therefore, introduced m 
general clause with respect to the seals of all companies established by charter or Act of Parliament 

We should here observe that the offences of forging the great seal, privy seal, privy signet,, 
royal sign manual, seals of Scothind, and great or privy seal of Ireland, are not included in the digest 
of the law of forgery, because by the 11 Geo. IV. and 1 Will. IV. c. 66^ s. 2, these offences were 
expressly continued as treasons ; and although the capital punishment hao been since taken away by 
the 2 and 3 Will. IV. c. 123, that Act did not affect the quality of the offence. When we consider 
the law of treason, we shall submit some suggestions respecting the propriety of continuing these 
offences as treasons. 

Art. 50. 

Forging the wsign- Whosoever shall forge any assignment of the annuities (z) ])ayable on any order 
orders for annuities («) made forth, or to be made forth, in pursuance of an Act passed in the sixth 
transferable at xhf year of the reign of King Geo. I. (for laying a duty on wrought plate and other 
Exchequer. purposes therein mentioned), or of another Act passed in the same year, entitled 

** An Act for appointing commissioners to examine, state, and determine the 
debts due to the army, and to examine and state the demands of several foreign 
princes and states, for subsidies during the late war ; '* or of an Act passed in the 
seventh year of the same reign, entitled " An Act for appointing commissioners to 
examine, state, and determine the debts due to the army ;" or of an Act passed 
in the eighth year of the same reign (for paying off and cancelling one million of 
Exchequer bills, and other purposes therein mentioned) ; or of an Act passed in 
the ninth year of the same reign, entitled " An Act for the more easy assigning 
or transferring certain redeemable annuities, payable at the Exchequer, by indorse- 
ments on the standing orders for the same/' (b) or of any letter of attorney or 
other authority or instrument to transfer, assign, alien, or convey any such order, or 
to receive the annuities due or to grow due thereon, or any part thereof, or shall 
forge the name of any of the proprietors of any such order in or to any such pre- 
tended assignment, letter of attorney, instrument or authority, shall incur the penal- 
ties of the class, (c) 

(2) The order here mentioned is an order for the payment of money : the forgery of such order 
and of any assignment thereof is consequently omitted, as being included within the general clause* 
ante. Art. 21. 

(a). 9 Geo. I.e. 12. s. 4. 

(fi) The assignment of these annuities (payable at the Exchequer) does nut appear to be within the 
6 sec. of the 11 Gteo. IV. and 1 Will. IV. c. 66, lis that section relates only to annuities transferable 
at the Bank of England or South Sea House , or to the capital stock of any body corporate , company^ 
or society^ then or thereafter to be established by charter or Jet of Parliament. 

(c) We are not aware if these annuities are still in existence, or, if they are, whether they continue 
to be payable at the Exchequer ; but as we find the ^atute 9 Geo. I. c. 12, s. 4, regulating their assign- 
ment to be unrepealed, we have inserted the above Article. The 2 and 3 Will. IV. c. 59, transferred 
the management of certain annuities on lives from the receipt of the Exchequer to the management 
of the Commissioners for the reduction of the National Debt, but does not appear to have affected the 
annuities mentioned in the 9 Geo. I. c. 12. 

Art. 51. 
Forging certain Whosoever, with intent to defraud any other person, shall forge any certificate or 

toli^^S^ ^d^**^ appointment made or to be made under an Act passed in the third year of the reign 
certain Acts of of King Geo. IV., entitled ** An Act to amend an Act passed in the 60th year of 
Parliament. his late Majesty for directing that accounts of increase and diminution of public 

salaries, pensions, and allowances shall be annually laid before Parliament, and for 
regulating and controlling the graqting and paying such salaries, pensions, and 
allowances," (d) or any certificate or duplicate certificate required by an Act passed 
in the fifth year of the same reign, entitled '* An Act to permit the mutual transfer 
of capital in certain public stocks or funds transferable at the Banks of England and 
Ireland respectively ;" (e) or any certificate of the commissioners for executing two 
Acts, the one passed in the second and third years of the reign of His late Majesty 
King Will. IV., and entitled " An Act for enabling his Majesty to direct the issue of 
Exchequer Bills to a limited amount for the purposes and in the manner therein men- 
tioned, and for giving relief to Trinidad, British Guiana, and St. Lucie,"(/) and the 
other passed in the fifth and sixth years of the same reign, and entitled " An Act for 
granting relief to the Island of Dominica, and to amend an Act of the second and 
third years of His present Majesty, tor enabling His Majesty to direct the issue of Ex- 
chequer Bills to a limited amount for the purposes therein mentioned ;" (g) or any 
certificate or other instrument issued or to be issued by the commissioners for the re- 
duction of the national debt, in pursuance of an Act passed in the last mentioned years 
of the same reign, entitled ** An Act to carry into further execution the provisions 
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of an Act passed in the third and fourth years of His present Majesty, for com- 
pensating owners of slaves upon the abolition of slavery ;" (Jk) or any certificate of 
the commissidners for the execution of an Act passed in the first and second years 
of the reign of Her present Majesty, entitled '* An Act to authorize a further 
issue of Exchequer KUs for public works and fisheries, and employment of the 
poor, and to amend the Acts (i) relating thereto j" (j) and of the Acts in such 
last mentioned Act recited, or any of tl^m, shall incur the penalties of the 
class, {k) 

id) 3 Geo. IV. c. 113,8.23. 

(c) 5 Geo. IV. c. 53, s. 22. 

if) 2 and 3 Will. IV. c. 125, s. 65. 

(g) 5 and 6 Will. IV. c. 51, s. 5. 

(A) 5 and 6 Will. IV. c. 45, s. 12. 

(0 See two of these Acts, viz., 57 Geo. III. c. 34, and 3 Geo. IV. c. 86, which contain the forgery 
enactroent<>, and which enactments are declared to be applicable to the Exchequer bills directed to be 
issued by the 1 and 2 Vic. c. 88. 

O) 1 and 2 Vic. c. 88, ss. 16 and 17. 

{k) Several of the Acts consolidated in the above Article make it an offence to wilfully deliver the 
forged certificates therein mentioned to the Auditor of the Receipt of the Exchequer for the time 
being, or to any officer appointed by him. or to the Commissioners by those Acts appointed, or any of 
them, or to any officer or officers appointed by them, or any of them, in the exeiuition of the powers of 
those Acts, and then go on to make it punishable to utter those certificates knowing them to be forged. 
We conceive that it is unnecessary to notice specially the wilful delivering of these certificates to the 
officers before referred to. as that offence i«* included within the more general one of uttering the same 
certificates, or at all events is comprised within the terms of Article 16. 

Art. 52. 

Whosoever, with intent to defraud any other person, shall forge any register pr Forgingcertiflcatei, 
registers of the birth or baptism, or death or burial, of any person to be appointed a &c., as to annuities 
nominee under the provisions of an Act passed in the tenth year of the reign of King ^^ommissionew 
Geo. IV., entitled " An Act to enable the commissioners for the reduction of the for the reduction of 
national debt to grant life annuities and annuities for terms of years," or any copy *^® national debt. 
or certificate of any such register or the name of any witness to any such certifi- 
cate, or any affidavit or affirmation required to be taken for any of the purposes of 
that Act, or any certificate of any justice of the peace or magistrate, or ot any officer 
acting under the said commissioners for the reduction of the national debt, of any 
such affidavit or affirmation having been taken before him, or any certificate of 
any governor or person acting as such, or minister or counsel, or chief magistrate 
of any province, town, or place, or other person authorized by that Act to grant any 
certificate of the life or death of any nominee ; or with such intent as aforesaid 
shall forge any certificate of any officer of the commissioners for the reduction of 
the national debt, or of any cashier or clerk of the Bank of England, or the name 
of any person in or to any acceptance of any Bank Annuities or Long Annuities, 
or any annuity purchased under the provisions of that Act in the books of the 
governor and company of the Bank of England, or in or to any letter of attorney, 
or other authority or instrument, to authorize or purporting to authorize the accept- 
ance of any Bank Annuities or Long Annuities, or any life annuity or any annuity 
for years, of whatsoever kind, under the provisions of that Act, shall incur the 
penalties of the class. (/) 

(0 10 Geo. IV. c. 24, s. 41. As to the forgery of the registers mentioned in the ahove 
article, see the note to Art. 43. The 10 Geo. IV. c. 24, s. 41, contains the words, '*or dfli\er or 
produce, knowing the same to be forged," as well as the word " utter;" but as we are not aware that 
any construction can be put upon the former which would not equally he comprised within the terms of 
Article 15, we have not thought it necessary to mention those offences pariieularty. We have also 
omitted from the ahove Article Uie offences of forging the name of any person to any transfer of the 
annuities there mentioned, or to any power of attorney to transfer tho^^e annuities, or authorizing the 
receipt of them, as being provided for hy the general Article (No. 27), relating to the transiers of 
annuities and powers of aUomey to transfer and receive the same. 

Art. 53. 

Whosoever, with intent to defraud any other person, shall forge any declaration 
or other instrument, or any affidavit or affirmation, required to be made by an 
Act passed in the second and third years of the reign of His late Majesty King 
Will. IV., entitled " An Act to transfer the management of certain annuities on 
lives, from the receipt of His Majesty's Exchequer to the management of the 
commissioners for the reduction of the national debt, and to amend an Act for 
enabling the said commissioners to grant life annuities and annuities for terms of 
years,'* or by the commissioners for the reduction of the national debt, under any of 
the provisions of the said Act, or under any authority given to them for that pur- 
pose, or shall forge any certificate or order of any officer of the commissioners for 
the reduction oftne national debt, or the name of any person in or to any accept- 
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ance of any annuity, in the books of the commissioners for the reduction of the 
national debt, or in or to any letter of attorney, or other authority or instrument, to 
authorize, or purporting to authorize, the acceptance of any annuities or any life 
annuity of whatsoever kind, shall incur the penalties of the class, (m) 

(m) 2 and 3 Will. IV. c. 59, s. 19. Sec the note to the last preceding Article, which 
equally applies to this, both as regards the words "deliver or produce,'* and the omissions there 
noticed. 

Art. 54. 

For^inp public re- Whosoever, being a person belonging to or employed in the Public Record 
cords. &c. Office, shall certify any writing as a true and authentic copy of a record in the 

custody of the Master of the Rolls, knowing the same to be false in any material 
part, and whosoever shall forge the signature of any assistant record-keeper for the 
purpose of counterfeiting a certified copy of a record, or the seal of the Public 
Record Office, shall incur the penalties of the class. («) 

(n) 1 and 2 Vic. c. 94, s. 19. 

Art. 55. 

Forsrin? poMcies of Whosoever, with intent to defraud any other person, shall forge any (o) policy of 
insurance. insurance shall incur the penalties of the class. 

(o) This offence is at present limited to the forg:ing of policies under the common seals of the Lon- 
don, Royal Exchann^e, and Glohe Insurance Companies; hut there appears to us to be no foundation 
in principle for this limitation, and we have, therefore, extended it to a/l policies. 

Art. 56. 

Fori^ing declara- Whosoever, with intent to defraud Her Majesty, her heirs or successors, shall 

tions (.tiiie return forge the name or handwriting of any underwriter on any policy of insurance or 
lici^s!"**"^* ^" ^^ contract of insurance, to any declaration of any return of the premium on such 
policy or contract, or any part thereof, or shall fraudulently alter any such decla- 
•ration after the same shall have been signed by any such underwriter, or shall make 
use of any such declaration knowing the same to have been fraudulently altered, 
or the name or handwriting of any underwriter to have been forged thereon, shall 
incur, in respect of a first oflFence, the penalties of the class, and, in respect 

of any subsequent offence, the penalties of the class, (p) 

(p) 54 Geo. III. c. 133, s. 10. ; 54 Geo. III. c. 144, s. 11. The 54 Geo. III. c. 133, s. 10, has 
the words *'make use of,*' as well as the word "utter;" hut we don't conceive that a making use of 
anything can constitute a criminal act, unless it be by some of the means specified in Art. 16. 
However, as we find it in the Act, we insert it for the present. 

Art. 57. 
Forging stamps. Whosoever, with intent to defraud Her Majesty, her heirs or successors, of any 

stamp duty, or of any part thereof, shall forge any stamp which shall have been 
provided, made, or used in pursuance of any Act relating to any stamp duty, or 
shall forge or resemble the impression, or any part of the impression, of any such 
stamp upon any material or thing which shall be at any time liable to such stamp 
duty, or shall stamp or mark any such material or thing with any such stamp as 
aforesaid, or shall forge the name, handwriting, or signature of any sealing officer 
or other officer of stamps and taxes to or upon any material in which any dice 
shall be actually inclosed, or shall forge any mark or name, or any part of any mark 
or name, which shall be used in pursuance of any Stamp Act to distinguish the 
maker of any playing cards or dice respectively, and printed and marked on or 
affixed to or making part of the wrapper, label, or paper, in which any playing 
cards or dice shall be actually inclosed ; or shall fraudulently cut, tear, get off, 
transpose, or remove the impression of any stamp from any article which shall be 
at any time liable to any stamp duty, with intent to use the same for or upon any 
other article, whether of the like or any other material ; or shall utter, sell, or expose 
to sale any material or thing (or, in the case of gold or silver plate, or any vessel 
or ware of base metal, shall also export the same out of the kingdom, or, in the 
case of any card, die, ace of spades, label, wrapper, or jew, shall also part with the 
same for use in play) having thereupon respectively the impression of any such 
forged stamp, or any such forged impression or part of impression as aforesaid, or 
the impression of any such stamp which shall have been cut, torn, got off, trans- 
posed, or removed from any other article as aforesaid, or any such forged mark, 
name, handwriting, or signature as aforesaid, knowing the same respectively to be 
forged ; or shall wilfully and without lawful excuse have or be possessed of any 
such forged stamp as aforesaid ; or shall fraudulently, privately, or secretly use any 
stamp which shall have been so provided as aforesaid shall incur the penalties of 
the class, (q) 
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iq) 52 Geo. III. c. 143, s. 7; 55 Geo. III. c. 184, s. 7 ; 55 Geo. III. c. 185, s. 7 ; 9 Geo. IV. , 
c. 18, s. 35. 

Art. 58. 
In respect of offences against the law 'contained in the last preceding article, the Definition of the 
term " stamp" shall be deemed to signify any type, die, seal, stamp, mark, plate, ^^^^ "»tainp. 
device appointed for the ace of spades to be used with any playing cards, or any 
other device, or any part thereof respectively. 

Art. 59. 
Whosoever shall forge any mark or stamp appointed by any Act of Parliament Forpng assay 
to be used for assaying wrought plate of gold or silver, or any mark, stamp, or im- ^iv'erVlate^^^ *"^ 

Eression, in imitation of or to resemble any mark, stamp, or impression made or to 
e made by or with any mark or stamp so appointed to be used as aforesaid ; or 
shall mark or stamp any wrought plate of gold or silver, or any wares of silver or base 
metal, respectively gilt or silvered over, and resembling gold or silver plate, with 
any mark or stamp which shall have been forged in imitation of or to resemble any 
mark or stamp so appointed to be used as aforesaid ; or shall transpose or remove 
from one piece of wrought plate of gold or silver to another, or to any wares of gold 
or silver or base metal, any n(iark, stamp, or impression which shall have been 
made by or with any mark or stamp so appointed to be used as aforesaid ; or shall 
sell, exchange, or expose to sale, or export out of the kingdom, any wrought plate 
of gold or silver, or any wares of gold or silver or base metal, respectively 
having thereon any such forged mark, stamp, or impression, or any mark, stamp, 
or impression which shall have been transposed or removed from any other piece of 

fold or silver plate, knowing such mark, stamp, or impression to be forged, or to 
ave been transposed or removed as aforesaid ; or shall mlfuUy or knowingly have 
or be possessed of any mark or stamp which shall have been forged in imitation 
of or to resemble any mark or stamp so appointed to be used as aforesaid, shall 
incur the penalties of the class, (r) 

(r) 13 Geo. III. c. 52, s. 14; 13 Geo. III. c. 59. s. 2; 38 Geo. III. c. 69, s. 7; 5 Geo. IV. 
c. 52, 8. 1.; 5 Geo. IV. c. 52, s. 22. By the 13 Geo. III. cc. 52 and 59, the punishment is 
transportation for 14 years, but by the former Act the offence is only a misdemeanor. By the 
38 Geo. III. c. 69, and the 5 Geo. IV. c. 52, the punishment is transportation for seven years. 
But it has appeared to us that the forging of assay marks should be in all cases punished alike : in 
Ihat view they have been consolidated here. The punishment may be either the fourteen or seven 
years' transportation, as may be thought expedient. 

Art, 60. 
Whosoever, with intent to defraud Her Majesty, her heirs or successors, of any Fordng Excise 
Excise duty, shall forge any stamp or seal provided or appointed, or hereafter ™*^ *' ^^^^^ *' 
to be from time to time provided or appointed, according to law, by the Commis- 
sioners of Excise, for the marking or stamping of any commodities chargeable 
with any Excise duty ; or shall forge the impression of any such stamp or seal on 
any such commodities, ; or shall utter, sell, or expose to sale any such commo- 
dities with such forged stamp, seal, or impression thereupon, knowing such stamp, 
seal, or impression to be forged ; and whosoever shall forge any permit, or any 
impression, stamp, or mark, figure or device, provided or appointed, or to be here- 
after from time to time provided or appointed by the said Commissioners to be 
put on such permit ; or shall utter, give, or make use of any permit with any such 
forged impression, stamp, mark, figure, or device thereupon, knowing the same to 
be forged ; or shall knowingly or willingly accept or receive any forged permit, 
or any permit with any such forged impression, stamp, or mark, figure or device 
thereon, knowing the same to be forged, shall incur the penalties of the 
class. (*) 

is) 9 Ann, c. 11; 10 Ann, c. 19; 5 Geo. I.e. 2, 8.9; 4 Geo. III. c. 37, 8. 26 ; 52 Geo. III. c. 143, 
8. 1 ; 13 Geo. III. c. 56. s. 5 ; 2 Will. IV. c. 16, s. 4. 

Tlie offence of forging permits, or the impression of any stamp thereon, or knowingly receiving 
forged permits, is a misdemeanor only, punishable with seven years' transportation, &c. ; the other 
offences above enumerated are also punishable with seven years' transportation, &c., but tBiTe felonies. 
However, as it is intended to abolish the distinction between felonies and misdemeanors, so far as 
penal consequences are concerned, we have consolidated the above offences. 

Art. 61. 
Whosoever, with intent to defraud Her Majesty, her heirs or successors, shall forge l^l^^^^f^^^^^^ ^^' 
any debenture, or any certificate for the payment or return of any money, or any 
part of any such debenture or certificate, or any signature thereon, in any case in 
which such debenture or certificate is by any Act or Acts of Parliament, relating 
to the duties of Excise required or directed to be given or granted, shall incur the 
penalties of the class, (t) 
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Forging hackney 
and stage carriage 
plates, and drivers* 
and watermen's 
tickets. 



Forging registers of 
baptisms and 
burials. 



(0 52 Geo. III. c. 143, s. 10. This Act contains the words ^make use of/' as wdl «s*the word 
** utter." See observation on these words in the note to Art. 56. 

Art. 62. 

Whosoever shall forge the Stamp-Oflice plate, by an Act passed in the first 
and second years of the reign of His late Majesty, King William the Fourth, 
entitled "An Act to amend the laws relating, to hackney carriages^ and to 
waggons, carts, and drays, used in the metropolis ; and to place the coUection of 
duties on hackney carriages, and on hawkers and pedlars in England, under the 
Commissioners of Stamps,*' directed to be provided for the purpose of being fixed 
upon every hackney carriage, or any numbered plate directed to be provided, or 
which shall have been provided, made, or used, in pursuance of an Act passed in 
the second and third years of the same reign, entitled " An Act to repeal the 
duties under the management of the Commissioners of Stamps on stage 
carriages, and on horses let for hire in Great Britain, and to grant other duties in 
lieu thereof; and also to consolidate and amend the laws relating thereto," or of 
any former Act relating to the duties payable in respect of stage carriages ; 
or shall wilfully fix or place upon any hackney carriage, stage carriage, or 
other carriage, any such forged plate; or shall forge any licence or ticket, 
by an Act passed in the first and second years of her present Majesty's reign, 
entitled *' An Act for the better regulation of hackney carriages, and of me- 
tropolitan stage carriages, and of waggons, carts, and drays, used in and near 
the metropolis, and of the drivers and attendants thereof," directed to be pro- 
vided for the driver of a hackney carriage, or for the driver or conductor of a 
metropolitan stage-carriage, or for any waterman; or shall knowingly, and 
without lawful excuse, (the proof whereof shall lie on the person accused,) have or 
be possessed of any such forged plate, licence, or ticket, as aforesaid, knowing 
such plate, licence, or ticket, to be forged, shall incur the penalties of the 
class, (u) 

(m) 1 & 2 Will. IV. c. 22, 8. 25; 2 & 3 Will. IV. c. 120, s. 32; 1 & 2 Vic. c. 79, s. 12. The 
enactments consolidated in the above Article make it an offence to sell, exchange, or expose to sale, 
as well as to utter the things therein mentioned, knowing them to be forged. But as we conceive 
that the terms " offer, publish, dispose of, or put off," contained in Art. 16, are suflScient to comprise 
those acts, we have not thought it necessary to notice them specially. The offences described in this 
Article are misdemeanors punishable by fine and imprisonment generally, and may be superseded 
by a general clause, enacting that " Whosoever shall forge any written instrument, stamp, plate, or 
other matter or thing directed by any Act of Parliament, or any competent official authority to be 
used for any public purpose, or, knowing the same to be forged, shall make use of for such purpose, 
or knowingly and without lawful excuse, (the proof whereof shall lie on the person accused,) have 
or be possessed of any such forged written instrument, stamp, plate, or other matter or thing, shall 
incur the penalties of the class.'' 

Art. 63. 

Whosoever shall knowingly and wilfully insert, or permit to be inserted, in any 
register of baptisms or burials, which hath been or shall be made or kept by any 
rector, vicar, curate, or officiating minister of any parish, district parish, or chapelry, 
in England, any false entry of any matter relating to any baptism or burial ; or shall 
forge inany such register any entry of any matter relating to any baptism or burial ; 
or shall utter any writing as and for a copy of any entry in any such register of any 
matter relating to any baptism or burial, knowing such writing to be forged, or shall 
utter any copy of such entry, knowing such entiy to be forged, or shall forge any 
licence of marriage, shall incur the penalties of the class, (v) 

(v) 11 Geo. IV. and 1 Will. IV. c. 66, s. 20. The above offences are, by the 11 Geo. IV. and 
1 Will. IV. c. 66, s. 20, now punishable with transportation for lifcy &c. ; but similar offences, 
with respect to registers of marriages, births, and deaths, are, by the 6 & 7 Will. IV. c. 86, s. 43, 
punishable with transportation for seven years, Ac, only : it may be deemed proper that the punish- 
ment of the above offences be reduced to that inflicted by the subsequent statute, which has incident* 
ally, indeed, substituted the less punishment in the case of forging marriage registers. 

The offences contained in the above Article are only some of several offences relating to registers of 
baptisms and burials, on which account it may be considered expedient to arrange them hereafter 
nnder more specific heads relating to the particular subject matter. This remark applies also in other 
cases. 

Art. 64. 

Provided always, that no rector, vicar, curate, or officiating minister, of any 
parish, district parish, or chapelry, who shall discover any error in the form or 
substance of the entry in the register of any baptism or burial, respectively by him 
solemnized, shall be liable to any of the penalties hereinbefore mentioned, if he 
shall, within one calendar month after the discovery of such error, in the presence 
of the parent or parents of the child baptized, or in the presence of two persons 
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who shall have attended at any burial, or in the case of the death or absence of the 
respective parties aforesaid, then, in the presence of the churchwardens or chapel- 
wardens, correct the entry which shall have been found erroneous, according to the 
truth of the case, by entry in the margin of the register wherein such erroneous 
entry shall have been made, without any alteration or obliteration of the original 
entry, and shall sign such entry in the margin, and add to such signature the day 
of the month and year when such correction shall be made, and such correction 
and signature shall be attested by the parties in whose presence the same are 
directed to be made as aforesaid ; and that in the copy of the register which shall 
be transmitted to the registrar of the diocese, the rector, vicar, curate, or oflSciat- 
ing minister, shall certify the correction so made by him as aforesaid, (to) 
(w) 11 Geo. IV. aod 1 Will. IV. c. 66, s. 21. 

Art. 65. 

Whosoever shall knowingly and wilfully insert, or permit to be inserted, in any copy 
of any register of baptisms or burials directed by law to be transmitted to the registrar 
of the diocese within which any parish, district parish, or chapelry, in England, where 
the ceremonies of baptism and burial may lawfully be performed, may be situated, any 
false entry of any matter relating to any baptism or burial, or shall forge any copy 
of any register so directed to be transmitted as aforesaid, or shall knowingly and 
wilfully sign or verify any copy of any register so directed to be transmitted as 
aforesaid, which copy shall be false in any part thereof, knowing the same to be 
false, shall incur the penalties of the class, (j?) 

(x) 11 Geo. IV. and 1 Will. IV. c. 66, s. 22. This ofTence is now punishable with transportation 
for seven years, &c. ; but as compared with forging the register itself, it is a less ofience, that crime 
being punishable bj the present law with transportation for life, &c. : if it is to be continued with a 
punishment less than that for forging the register, and if the suggestions made in the note to Art. 63 
for reducing the punishment for forging the register to seven years be adopted, the punishment for this 
offence must be fixed below seven years' transportation. 

Art. 66. 

Whosoever shall forge any part of any register book, provided in pursuance of Forging registers 
an Act passed in the sixth and seventh years of the reign of His late Majesty, of ba-ths, deaths,; 
King William the Fourth, entitled " An Act for registering births, deaths, and *** ™*"^*8 s- 
marriages, in England," or any certified copy thereof; or shall wilfully insert in 
any register book, or certified copy thereof, any false entry of any birth, death, or 
marriage, or wilfully give any false certificate, or certify any writing to be a copy 
or extract of any register book, knowing the same register to be false in any part 
thereof, or shall forge the seal of the register office, shall incur the penalties of the 
class, (y) 
(y) 6 & 7 Will. IV. c. 86, s. 43, in part. 

Art. 67. 

Provided always, that no person charged with the duty of registering any birth, 
death) or marriage, who shall discover any error to have been committed in the form 
or substance of any such entry, shall be therefore liable to any of the penal- 
ties aforesaid, if, within one calendar month next after the discovery of such error, 
in the presence of the parents of the child whose birth may have been so registered, 
or of the parties married, .or of two persons attending upon any person in his or her 
last illness whose death may have been so registered, or in case of the death or 
absence of the respective parties aforesaid, then in the presence of the superintend- 
ent-register, and of two other credible witnesses who shall respectively attest the 
same, ne shall correct the erroneous entry according to the truth of the case, by 
entry in the margin, without any alteration of the original entry, and shall sign the 
marginal entry, and add thereunto the day of the montli and year when such cor- 
rection shall be made : provided also that, in the case of a marriage register, he 
shall make the like marginal entry, attested in like manner in the duplicate mar- 
riage register book to be made by him, and in every case shall make the like altera- 
tion in the certified copy of the register book to be made by him, or in case such 
certified copy shall have been already made, provided he shsdl make and deliver in 
like manner a separate certified copy of the original erroneous entry, and of the 
marginal corrections therein made, (z) 
(z) 6&7Will. IV. c.86,8. 44. 

Art. 68. 
Whosoever, with intent to defraud any other person, shall forge any certificate, ^?{?^^^]ii^^ 
certificate of valuation, sentence or decree of condemnation or restitution, copy of ^^f^^ ,fave trade. 

M2 
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sentence or decree of condemnation or restitution, mentioned in an Act passed in 
the fifth year of the reign of King George the Fourth, entitled ** An Act to amend 
and consolidate the laws relating to the abolition of the slave trade," or any part 
thereof, respectively, shall incur the penalties of the class, (a) 

(a) 5 Geo. IV. c. 113, s. 10. 

Art. 69. 

Whosoever shall forge any memorial already or hereafter to be registered under 
the provisions of any Act of Parliament, of any deed, conveyance, vrill, devise in 
writing, judgment, statute or recognizance of or concerning any honors, manors, 
lands, tenements, or hereditaments, in the North, East, and West Ridings, respec- 
tively, of the county of York, or in the town and county of the town of Kingston- 
upon-HuU ; or any entry of the acknowledgment of any memorial already or hereafter 
to be registered under the provisions of any Act of Parliament, of any deed, conveyance, 
^vill, devise in writing, judgment, statute, or recognizance of or concerning any honors, 
manors, lands, tenements, or hereditaments, in the county of Middlesex ; or any 
certificate or indorsement of the registry of any such memorial as aforesaid, shall 
incur the penalties of the class. (6) 

(b) 2 & 3 Ann, c. 4, s. 19 ; 5 Ann, c. 18, s. 8, in part ; 6 Ann, c. 35, s. 26, in part ; 7 Ann, c. 20, 
s. 15; 8 Geo. II. c. 6, s. 3], in part 

Art. 70. 

Whosoever shall forge any entry of the acknowledgment of any bargainor in any 
bargain and sale, now or hereafter to be enrolled under the provisions of any Act 
of Parliament, of any manors, lands, tenements, or hereditaments, situate, lying 
and being within the North, East, and West Ridings, respectively, of the county of 
York, or the town and county of the town of Kingston-upon-HulI ; or any certi- 
ficate or indorsement of the inrolment of any such bargain and sale as aforesaid, 
shall incur the penalties of the class, (c) 

(c) 5 Ann, c. 18, s. 8, in part; 6 Ann, c. 35, s. 26, in part; 8 Geo. II. c. 6, s. 31, in part. 

Art. 71. 

Whosoever, being clerk of the court, or other officer having the custody of the 
records of the court, or beirlg the deputy of such clerk or officer, shall certify or 
utter as true, knowing the same to be false, any false copy or certificate of any 
indictment or conviction of a previous offence, in any case where by law a persou 
being subsequently convicted of the like or any other oflFence would be liable to a 
heavier punishment by reason of such previous offence ; and whosoever, other than 
such clerk, officer, or deputy, shall sign or certify any such copy or certificate as 
such clerk, pfficer, or deputy ; or shall utter any such copy or certificate with a false 
or forged signature thereto, knowing the same to be false or forged^ shall incur the 
penalties of the class, (rf) 

id) 7 and 8 Geo. IV. c. 28, s. 11. 2 Will. IV. c. 34, s. 9. 

The punishment by the former of the above Acts i8 transportation for seven years, Ac. ; by the latter 
is transportation for a term not exceeding 14 nor less than seven years. The former Act relates to 
felonies generally ; the latter to coining only. We see no sufficient reason for the distinction, and 
recommend that these provisions should be consolidated; 

Art. 72. 

Whosoever, for the purpose of protecting or preventing anything whatsoever 
from being seized within the Metropolitan Police District on suspicion of its being 
stolen, or otherwise unlawfully obtained, or of preventing the same from being 
produced, or made to serve as evidence concerning any felony or misdemeanor com- 
mitted, or supposed to be committed, within the Metropolitan Police District, shall 
frame any bill of parcels containing any false statement in regard to the name or 
abode of any alleged vender, the quantity or quality of anything, the place whence, 
or the conveyance by which, the same was furnished, the price agreed upon or 
charged for the same, or any other particular, knowing such statement to be false, 
shall incur the penalties of the class, (e) 

(e) 2 & 3 Vic. c. 47, s. 29. See note to Art. 115, of Offences against the Executive Power. 

Art. 73. 

Whosoever, with intent to avoid the payment of the duty of postage, shall forge 
the handwriting of any person in the superscription of a post letter, or shall write 
or send by the post a letter the superscription whereof, in whole or in part, shall be 
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forged, knowing the same to be forged, with intent in either of those cases to avoid 
the payment of the duty of postage, shall incur the penalties of the class, {f) 

(/) 1 Vic. c. 36, 8. 84. 

Art. 74. 

Whosoever shall forge any certificate directed or reauired to be granted by any Forrinj? quarantine 
order of Her Majesty, her heirs or successors, in council, now in force or hereafter ^^ * ^ *•• 
to be made, touching quarantine, or shall utter any such certificate, with intent to 
obtain the eflFect of a true certificate to be given thereto, knowing the contents of 
such certificate to be false, shall incur the penalties of the class, {g) 

(g) 6 Geo. IV. c. 78, s. 25. 

Art. 75. 
Whosoever shall execute any renewed lease of any house, land, tithes, or other Inserting false re- 
hereditaments, parcel of the possessions of any see, chapter, dignitary, canonry, l^^dc^A T'd^^ 
J>rebend, benefice, or hospital, under the provisions of an Act intituled "An Act leases. 
or imposing certain restrictions on the renewal of leases by ecclesiastical persons," 
or any counterpart thereof, knowing tlie recital or statement required by the said 
Act to be contained in such lease, or any part thereof, to be false ; or shall wilfully 
introduce any such recital or statement into any such lease, knowing the same, or 
any part thereof, to be false ; or shall prepare or engross any lease, or counterpart 
of a lease, containing any such false recital or statement as aforesaid, knowing the 
same, or any part thereof, to be false, shall incur the penalties of the class, (h) 
(A) 6 & 7 Will. IV. c. 20, s. 8. 

Art. 76. 

Wliosoever shall, without lawful excuse, (the proof whereof shall lie upon the Havini^ in posses- 
party accused) purchase, or receive from any other person, or have in his custody noies?&^^ '^^ 
or possession, any forged bank note, bank bjU of exchange, or ^bank post bill, or 
blank bank note, blank bank bill of exchange, or blank bank post bill, knowing 
the same respectively to be forged, shall be liable to the penalties of the 
class. Ci) 

(i) 11 Geo. IV. and 1 Will. IV. c. 66, s. 12. See the Prefatory Remarks. 

Art. 77. 

Whosoever shall, without the authority of the governor and company of the Making or having. 
Bank of England, to be proved by the party accused, make or use, or shall, without J^^*^?}"* \b,\v(u\ au- 
lawful excuse, to be proved by the party accused, knowingly have in his custody for making paper 
or possession any frame, mould, or instrument for the making of paper with the with ihe wrds 
words " Bank of England " visible in the substance of the paper, or for the making vi^iWe in^he^ub- 
of paper with curved or waving bar lines, or with the laying wire lines thereof in a stance, &c, or 
waving or curved shape, or with any number, sum, or amount expressed in a ^^^^^s such paper. 
word or words in Roman letters, visible in the substance of the paper ; or 
shall, without such authority, to be proved as aforesaid, manufacture, use, sell, 
expose to sale, utter, or dispose of, or shall, without lawful excuse, to be proved as 
aforesaid, knowingly have in his custody or possession any paper whatsoever with 
the words " Bank of England " visible in the substance of the paper, or any paper 
with curved or waving bar lines, or \yith the laying wire lines thereof in a waving 
or curved shape, or with any number, sum, or amount, expressed in a word or 
words in Roman letters, appearing visible in the substance of the paper ; or 
shall without such authority, to be proved as aforesaid, by any art or contri- 
vance cause the words "Bank of England'* to appear visible in the substance of 
any paper, or cause the numerical sum or amount of any bank note, bank bill of 
exchange, or bank post bill, blank bank note, blank bank bill of exchange, or blank 
bank post bill, in a word or words in Roman letters, to appear visible in the sub- 
stance of the paper whereon the same shall be written or printed, shall incur the 
penalties of the class, (k) 

(k) 11 Geo. IV. and 1 Will. IV. c. 66, a. 13. 

Art. 78. 
Provided always, that nothing in the last preceding Article contained shall pre- Proviso as to paper 
vent any person from issuing any bill of exchange or promissory note having the excha^nge.fiwj!^ 
amount thereof expressed in guineas, or in a numerical figure or figures, denoting 
the amount thereof in pounds sterling, appearing visible in the substance of the 
paper upon which the same shall be written or printed, nor shall prevent any person 
from making, using, or selling any paper having waving or curved lines, or any other 
devices in the nature of water-marks, visible in the substance of the paper, not being 
bar lines or laying wire lines, provided the same are not so contrived as to form the 
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groundwork or texture of the paper, or to resemble the waving or curved laying 
wire lines or bar lines, or the water-marks of the paper used by the governor an4 
company of the Bank of England. (/) 
(0 11 Geo. IV. and 1 Will. IV. c 66, s. 14. 

Art. 79. 

Whosoever shall engrave or in anywise make upon any plate whatever, or upoa 
any wood, stone, or other material, any promissory note or bill of exchange, or 
blank promissory note or blank bill of exchange, or part of a promissory note or 
bill of exchange, purporting to be a bank note, bank bill of exchange, or bank post 
bill, or blank bank note, blank bank bill of exchange, or blank bank post bill, or 
part of a bank note, bank bill of exchange, or bank post bill, without the authority 
of the governor and company of the Bank of England, to be proved by the party 
accused; or shall use such plate, wood, stone, or other material, or any other 
instrument or device for the making or printing any bank note, bank bill of 
exchange, or bank post bill, or blank bank note, blank bank bill of exchange, or 
blank bank post bill, or part of a bank note, bank bill of exchange, or bank post 
bill^ without such authority, to be proved as aforesaid ; or shall, without lawful 
excuse, the proof whereof shall lie on the party accused, knowingly have in his 
custody or possession any such plate, wood, stone, or other material, or any such 
instrument or device ; or shall, without such authority, to be proved as aforesaid, 
knowingly offer, utter, dispose of, or put off any paper upon which any blank bank 
note, blank bank bill of exchange, or blank bank post bill, or part of a bank 
note, bank bill of exchange, or bank post bill, shall be made or printed ; or shall, 
without lawful excuse, to be proved as aforesaid, knowingly have in his custody or 
possession any such paper, shall incur the penalties of the class, (m) 

(m) 11 Gen. IV. and 1 Wifl. IV. c. 66, s. IM 

TArt. 80. 

Whosoever shall engrave^ or in anywise make upon any plate whatever, oi* upon 
any wood, stone, or other material, any word, number, figure, character, or orna- 
ment, the impression taken from which shall resemble, or apparently be intended 
to resemble, any part of a bank note, bank bill of exchange, or bank post biU, 
without the authority of the governor and company of the Bank of England, to be 
proved by the party accused ; or shall use any such plate, wood, stone, or other 
material, or any other instrument or device, for the making upon any paper or 
other material the impression of any word, number, figure, character, or ornament 
which shall resemble, or apparently be intended to resemble, any part of a bank 
note, bank bill of exchange, or bank post bill, without such authority, to be proved 
as aforesaid ; or shall, without lawful excuse, the proof whereof shall lie on the 
party accused, knowingly have in his custody or possession any such plate, wood, 
stone or other material, or any such instrument or device ; or shall, without such 
authority, to be proved as aforesaid, knowingly offer, utter, dispose of, or put ofl^ 
any paper or other material upon which there shall be an impression of any such 
matter as aforesaid ; or shall, without lawful excuse, to be proved as aforesaid, 
knowingly have in his custody or possession any paper or other material upon 
which there shall be an impression of any such matter as aforesaid, shall incur 
the penalties of the class, (n) , • 

(n) 11 Geo. IV. and 1 Will. IV. c. 66, s. 16. 

Art. 81. 

Whosoever shall make or use any frame, mould, or instrument for the manufac- 
ture of paper, with the name or firm of any person or persons, body corporate, or 
company canning on the business of bankers, (other than and except the Bank of 
England,) appearing visible in the substance of the paper, without the authority of 
such person or persons, body corporate or company, the proof of which authority 
shall lie on the party accused: or shall, without lawful excuse, the proof 
whereof shall lie on the party accused, knowingly have in his custody or 
possession any such frame, mould, or instrument ; or shall, without such autho- 
rity, to be proved as aforesaid, manufacture, use, sell, expose to sale, utter, or 
dispose of, or shall, without lawful excuse, to be proved as aforesaid, knovringly 
have in his custody or possession any paper in the substance of which the name or 
firm of any such person or persons, body corporate, or company carrying on the 
i/usinoss of bankers shall appear visible; or shall, without such authority. 
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to be proved as aforesaid, cause the name or firm of any such person or per- 
sons, body corporate, or company carrying on the business of bankers, to appear 
visible in the substance of the paper upon which the same shall be written or 
printed, shall incur the penalties of the class, (o) 

(o) 11 Geo. IV. and 1 Will. IV. c. 66, s. 17. 

Art. 82. 

Whosoever shall engrave or in anywise make upon any plate whatever, or upon Engraving the 
any wood, stone, or other material, any bill of exchange or promissory note for the bankers otherT^an 
payment of money, or any part of any bill of exchange or promissory note for the the Bank of Eng- 
payment of money, purporting to be the bill or note, or part of the bill or note, of {jJg^'JJ?^ *itUuf 
any person or persons, body corporate, or company carrying on the business of authority, 
bankers (other than and except the Bank of England), without the authority of 
such person or persons, body corporate, or company, the proof of which authority 
shall lie on the party accused; or shall engrave or make upon any plate 
whatever, or upon wood, stone, or other material any word or words resembling, 
or apparently intended to resemble, any subscription subjoined to any bill of ex- 
change or promissory note for the payment of money issued by any such person or 
persons, body corporate, or company carrying on the business of bankers, without 
such authority, to be proved as aforesaid; or shall, without such authority, 
to be proved as aforesaid, use or shall, without lawful excuse, to be proved by 
the party accused, knowingly have in his custody or possession, any plate, wood, 
stone, or other material upon which any such bill or note, or part thereof, or any 
word or words resembling, or apparently intended to resemble, such subscription, 
shall be engraved or made ; or shall, without such authority, to be proved 
as aforesaid, knowingly oflFer, utter, dispose of, or put off, or shall, without 
lawful excuse, to be proved as aforesaid, knowingly have in his custody or posses- 
sion any paper upon which any part of such bill or note, or any word or words 
resembling, or apparently intended to resemble, any such subscription shall be 
made or printed, shall incur tlie penalties of the class, (p) 

ip) 11 Geo. IV. and 1 Will. IV. c. 66, s. 18. 

Art. 83. 

Whosoever shall engrave or in anywise make upon any plate whatever, or upon Engraving foreign 
any wood, stone, or other material, any bill of exchange, promissory note, under- or^any'^p^ruh^^ 
taking, or order for payment of money, or any part of any bill of exchange, pro- without authority, ' 
missory note, undertaking, or order for payment of money, in whatever language ^^• 
or languages the same may be expressed, and whether the same shall or shall not 
be or be intended to be under seal, purporting to be the bill, note, undertaking, or 
order, or part of the bill, note, undertaking, or order of any foreign prince or state, 
or of any minister or officer in the service of any foreign prince or state, or of any 
body corporate, or body of the like nature, constituted or recognized by any foreign 
prince or state, or of any nerson or company of persons resident in any country, not 
under the dominion of Her Majesty, without the authority of such foreign prince 
or state, minister or officer, body corporate or body of the like nature, person or 
company of persons, the proof of which authority shall lie on the par^ accused ; 
or shall, without such authority, to be proved as aforesaid, use or shall without 
lawful excuse, to be proved by the party accused, knowingly have in his cus- 
tody or possession any plate, stone, wood, or other material upon which any such 
foreign bill, note, undertaking, or order, or any part thereof, shall be engraved or 
made ; or shall, without such authority, to be proved as aforesaid, Imowingly 
offer, utter, dispose of, or put off, or shall, without lawful excuse, to be proved 
as aforesaid, knowingly have in his custody or possession any paper upon which 
any part of such foreign bill, note, undertaking, or order shall be made or printed, 
shall incur the penalties of the class, {q) 

iq) 11 Geo. rV. and 1 Will. IV. c. 66, s. 19. 

Art. 64. 
Wliosoever shall, knowingly, and without lawful excuse, (the proof whereof Having forged 
shall be on the person accused,) have in possession any forged die, plate, or other s|*^^g" powcs- 
instrument, or part of any such die, plate, or instrument, resembling, or intended to 
resemble, either wholly or in part, any die, plate, or other instrument, which at any 
time whatever hath bepn or shall or may be provided, made, or used, by or under 
the direction of the Commissioners of Stamps and Taxes, for the purpose of ex- 
pressing or denoting any stamp-duty whatever; or shall knowingly, and without 
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lawful excuse, (the proof whereof shall lie on the person accused,) have in posses- 
sion any vellum, parchment, or paper, having thereon the impression of any such 
forged die, plate, or other instrument, or part of any such die, plate, or other in- 
strument as aforesaid, or having thereon any forged mark or impression, resembling 
or representing, either wholly or in part, or intended or liable to pass, or be mis- 
taken for the mark or impression of any such die, plate, or other instrument which 
hath been, or shall or may be so provided, made, or used as aforesaid, knowing 
such forged mark or impression to be forged ; or shall fraudulently use, join, fix, 
or place for, with or upon any vellum, parchment or paper, the mark or impression 
of any such die, plate, or other instrument as last aforesaid, which shall have been 
cut, torn, or gotten oflF or removed from any other vellun), parchment, or paper; 
or shall fraudulently erase, cut, scrape, discharge, or get out of or from any 
stamped vellum, parchment or paper, any name, sum, date, or other matter or 
thing thereon written, printed, or expressed, with intent to use any mark or 
impression of any such die, plate, or other instrument as last aforesaid, then being 
upon such vellum, parchment, or paper, or that the same may be used for any deed, 
instrument, matter, or thing, in respect whereof any stamp-duty is, or shall, or may 
be or become payable ; or shall knowingly, and without lawful excuse, (the proof 
whereof shall lie on the person accused,) have in possession any stamped vellum, 
parchment, or paper, from or oflF, or out of which any such, name, sum, date, or 
other matter or thing as aforesaid, shall have been fraudulently erased, cut, 
scraped, discharged, or gotten as aforesaid, shall incur the penalties of the 
class, (r) 

(r) 3 & 4 Will. IV, c. 97, s. 12. This Article appears to supersede so much of Art. 57 as 
relates to having any forged stamp in possession. 

Art. 85. 
Licensed vendom Whenever any vell^jiin, parchment, or paper shall be found in the possession of 

stamp^ inj)osse8- any person licensed to vend or deal in stamps, or who shall have been so licensed at 
sion, &€• any time within six calendar months then next preceding, such vellum, parchment, 

or paper having thereon any forged mark or impression, resembling or representing, 
or intended or liable to pass, or be mistaken for any mark or impression of any 
die, plate, or other instrument, which at any time whatever hath been or shall or 
may be provided, made or used, by or under the direction of the Commissioners 
of Stamps and Taxes, for the purpose of expressing or denoting any stamp duty 
whatever, then and in every such case the person in whose possession such vellum, 
parchment, or paper shall be so found, shall be deemed and taken to have so had 
the same in his possession with intent to vend, use, or utter the same with such 
forged mark or impression thereon, unless the contrary shall be satisfactorily 
proved ; and such person shall also be deemed and taken to have such vellum, parch- 
ment, or paper so in his possession, knowing the mark or impression thereon to be 
forged, and such person shall be liable to all penalties and punishments by law 
imposed or inflicted upon persons vendinia:, using, uttering, or having in possession 
any vellum, parchment, or paper with such forged mark or impression thereon, 
knowing the same to be forged, unless such person shall in every such case satisfac- 
torily prove that such vellum, parchment, or paper was procured by or for such 
person from some distributor of stamps appointed by the said commissioners, or from 
some person licensed to deal in stamps, under the authority of an Act passed in 
the 3d and 4th years of the reign of his late Majesty King Will. IV., intituled 
" An Act to prevent the selling and uttering of forged stamps, and to exempt 
from stamp duty artificial mineral waters in Great Britain, and to allow a draw- 
back on the exportation of gold and silver plate manufactured in Ireland.'* (i) 
(s) 3 and 4 Will. IV. c. 97, 8. 11. 

Art. 86. 

Having in posses- Whosoever shall make, or knowingly have in custody or possession, not being 

SaSpS^r^^ authorized by the Commissioners of Excise, and without lawful excuse (the proof 

the words «* Excise whereof shall lie on the person accused),- any mould or frame, or other instrument 

Office," &c.,ap- having therein the words " Excise Office," or any other words, figures, marks, or 

stance, without devices, peculiar to and appearing in the substance of the paper used by the said 

authority, &c. commissioners for permits, or with any or part of such words, figures, marks, or 

devices, or any of them, intended to imitate or pass for the same ; or shall 

except as before excepted, make any paper, in the substance of which the 

words " Excise Office," or any other words, figures, marks, or devices, peculiar to 

or appearing in the substance of the paper used by the Commissioners of Excise 
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for permits, or any part of such words, figures, inarks,or devices, or anyof them, 
JDtended to imitate and pass for the same, shall be visible ; or shall, except as 
as before excepted, knowingly have in custody or possession, without lawful 
excuse (the proof whereof shall lie on the person accused), any paper whatever, in 
the substance of which the words *' Excise Office," or any other words, figures, 
marks, or devices, peculiar to and appearing in the substance of the paper used by 
the Commissioners of £xcise for permits, or any part of such words, figures, marks, 
or devices, or any of them, intended to imitate and pass for the same, shall be 
visible ; or shall, except as before excepted, by any art, mystery, or contrivance, • 
cause or procure the words " Excise Office," or any other words, figures, 
marks, or devices, peculiar to and appearing in the substance of the paper used 
by the Commissioners of Excise for permits, or any or part of such words, 
figures, marks, or devices, or any of them, intended to imitate and pass for the same, 
to appear visible in the substance of any paper whatever ; or shall, not being 
authorized or appointed as aforesaid, engrave, cast, cut, or make any plate, 
type, or other thing, in imitation of or to resemble any plate or type made or used 
by the direction of the Commissioners of Excise, for the purpose of marking or 
printing the paper to be used for permits ; or shall, except as before excepted, 
knowingly have in custody or possession, without lawful excuse (proof whereof 
shall lie on the person accused), any such plate or type, shall, for every such 
offence, incur the penalties of the class, (t) 

(0 2 Will. IV. c. 16, s. 3. 

Art. 87. 

Where the having any thing in the custody or possession of any person shall be ^^^^ of interpreta- 
an offence, witliin any article under the present head, if any person shall have any ^^" ** ocrimin 
such thing in his personal custody or possession, or shall knowingly and wilfully have 
any such thing in any dwelling-house, or other building, lodging, apartment, field, or 
other place, open or inclosed, whether belonging to or occupied by himself or not, 
and whether such thing shall be so had for his own use, or for the use or benefit of 
another, eveiy such person shall be deemed and taken to have such thing in his 
custody or possession within the meaning of such article, (u) 

(tf) 11 Geo. IV. and 1 Will. IV. c. 66, s. 28. 

Art. 88. 
Where the forging, or the offering, uttering, publishing, disposing of, or putting In cases where the 
off, knowing the same to be forged, of any writing or thing whatsoever, shall be an pJf^rtTto'b^^ 
offence within any article under the present head, if any person shall, in that part of out of Enicland,or 
the United Kingdom called England, forge, or offer, utter, publish, dispose of, or put ^^«*^?" ?^® ^^* 
off, knowing the same to be forged, any such writing or thing, in whatsoever place ^ "6 *^ » 
or country out of England, whether under the dominion of Her Majesty or not, such 
writing or thing may purport to be made or may have been made, and in whatever 
language or languages the same or any part thereof may be expressed, every such 
person shall be deemed to be an offender within the meaning of such article, and 
shall be punishable thereby in the same manner as if the writing or thing had pur- 

e>rted to be made or had been made in England ; and if any person shall in 
ngland forge, or offer, utter, publish, dispose of, or put off any bill of exchange, 
or promissory note for the payment of money, or any indorsement on or assign- 
ment of any bill of exchange or promissory note for the payment of money, or any 
acceptance of any bill of exchange, or any indorsement or assignment of any under-^ 
taking, warrant, or order for the payment of money, or any deed, bond, or writing 
obligatory for the payment of money, (whether such deed, bond, or writing obliga- 
tory shall be made only for the payment of money, or for the payment of money 
together with some other purpose,) in whatever place or country out of England, 
whether under the dominion of Her Majesty or not, the money payable or secured 
by such bill, note, undertaking, warrant, order, deed, bond, or writing obligatory 
may be or may purport to be payable, and in whatever language or languages 
the same respectively, or any part thei'eof, may be expressed, and whether such 
bill, note, undertaking, warrant, or order be or be not under seal, every such 
person shall be deemed to be an offender within the meaning of such article, and 
shall be punishable thereby in the same manner as if the money had been payablcy 
or had purported to be payable, in England, (v) 
Cv) 1 L Geo. }y. and 1 WilU IV. c. 66. s. 30. 
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FIFTH REPORT OF THE COMMISSIONERS 



OFFENCES AGAINST THE PUBLIC PEACE. 



PrefoJUxty Memarlet* 

A LARGE class of crimee may in strietness be denominated Offences against, thm 
Poblic Peace, as all forcible violations of the rights of persons or property nuqr 
without impropriety be comprehended under this division. The French Codk 
includes under the general term of Offences against the Public Peace, coining'f 
some kinds of forgery, corruption and abuses of authority by public officers, aad 
inflamfloatory discourses and writings by ministers of religion, and also rebeliioii» 
^ind seditious and tumultuous meetings. We have tlu>ught it convenient to um 
the term for our present purpose in. a more restricted sense, and to apply i^ 
according to its literal and popular meaning, to those offences only which, by be^ng 
committed by numbers of persons, or attended with actual and open violence^ 
directly tend to endanger the public peace, distinguishing this class of offences from 
crimes against the state on the one hand^ and from crimes against the persons and 
pi'operty of individuals on the other hand. 

The principles upon which penal laws for the preservation of the public peace in 
this sense are founded are obvious. '* Peace,'* as Mr. Justice Blackstone observes,^ 
^ is the very end and foundation of civil society ;^ and it is manifest that all specific 
laws for the security of persons or property would be unavailing, unless the due 
operation of such laws were protected by imposing effieient restramts upon forcible 
violations of public order. 

Tumultuous assemblies have justly been considered as the most dangerous 
infringements of. the public peace ; and in all countries, where the subject of 
criminal jurisprudence has been judiciously considered, such meetings Imve been 
subjected to restriction by means of penal laws* On this important subject^ 
however, the provisions of the law of England appear to us to be defective; 
many of its rules as derived from the manners of feudal times, being unsuitable to 
tile habits of a civilized people, and frequently founded . upon forced construc- 
tions of the ancient statute law, quite inconsistent vnih modern rules of inter- 
pretation. 

I. Tlie line of distinction drawn by our law bet^veen the crime of high treason 
and riots, routs, and unlawful assemblies, is the cause of much inconvenience in 
practice, and is suggested by obsolete doctrines respecting the royal prerogative 
and offences against the state, which are unsupported by reason or principle. By 
the common law of England the injury or grievance complained of and intended 
to be remedied by those who are parties to a riot, rout, or unla^vful assembly, must 
relate to some private quarrel only, — that is, to cases in which the interests or 
disputes of individuals only» or of distinctly limited classes, are concerned. It is 
stated as the reason for this doctrine, that wherever the object of the tamultuous 
assembly is to redress public grievances, such as to reform religion, or to remove 
evil counsellors from the King, the attempt with numbers and force to execute such 
an object amounts to high treason in the article of levying war, under the Stat. 
35 Edw. III., Stat. 5. c. 3, and therefore as the misdemeanor merges in the higher 
offence, it is not punishable as a mere riot. Hiis distinction is countenanc^ by 
the words of the statute of treasons, and may possibly have existed before that 
enactment. The statute declares that if " any man ride openly or secretly with 
•* men of arms against any other to slay or to rob him, and to take* and keep him 
••till he make fine for his deliverance, it is not the mind of the king nor his 
^ council, that in such case it shall be judged treason ; but it shall be judged felonv 
•' or trespass according to the law of the laud of old time used, and according m 
•' the case requireth." Mr. Justice Foster «ays,f that the cases of assembling t(k 

* CommentarieB, vol. i. p. 349. t Foster^s Discounes, p. 209. 
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Icill, rob^ or iaopriaos, are put by xrKj of example only, and will not exdude others 
wbich may he brought within the same rule, that ie, all cases whidi are of the like 
private nature. The distinction, therefore, between enterprises of a jnMie nature, 
and those whose object is private, is derived from very early times, and, from the 
cases alluded to in the statute of treasons, seems to have been established when 
acts of violence by bodies of armed men against individuals, arising from private 
malice, were matters of common occurrence. 

In m<»:e recent times, however, this refined and technical rule, that a riotous 
assembly may be high treason or a misdemeanor only, according as the intention 
of those engaged in it is to effect a particular or a general object, is founded upoa 
the doctrine of c(mstructive treason, which is still the unrepealed law ot* the land. 
Sir Edward Coke thus states the law upon this subject : — " There is," says he,* 
*' a diversity between levying of war and committing a great riot, a rout, or an 
•* unlawful assembly. For example, as if three or four, or more, do rise to burn 
** or put down an inclosure in Dale, which the lord of the manor of Dale hath made 
•* there in that particular place, this or the like is a riot, a rout, or an unlawful 
** assembly, and no treason. But if they had risen of purpose to go from town to 
"* town generally, and to cast down inclosures, this is a levying of war, because the . 
" pretence is public and general, and not private in particular." Mr. Justice 
•Foster, who has considered those parts of the criminal law upon which he treats 
with much more attention to principle than any other practical writer, says,t 
.** Insurrections in order to throw down all enclosures, to alter the established law 
^* or change religion, to enhance the price of all labour, or to open all prisons, — 
*' all risings in order to effect these innovations of a public and £reneral concern 
^ by an armed force are, in construction of law, high treason, within the clause of 
•' levying war : for though they are not levelled at the person of the king, they are 
" against his myal majesty ; and, besides, they have a direct tendency to dissolve 
'* dU the bonds of society, and to destroy all property and all government too by 
•* numbers and an armed force. Insurrections, likewise, for redressing national 
** grievances, or for the expulsion of foreigners in general, or, indeed, of any single 
** nation living here under the protection of the King, or for the reformation of real 
** or imaginary evils of a public nature, and in which the insurgents haw no special 
** interest, — risings to efiect these ends by force and numbers are, by construction of 
*' law, within the clause of levying war, for they are levelled at the King's crown 
" and royal dignity." In this passage Mr. Justice Foster distinctly treats of these 
offences as ciimes against the person wd authority of the Sovereign; and the 
language in which he describes and justifies the doctrine laid down by him nearly 
resembles the language which was used in early times when the direct power of 
the Crown was the only spring of government, and when all acts of state and 
internal economy proceeded immediately from the King. In those times, the 
phrases of accroaching^ usurping, or assuming royal power, were employed to 
denote a large class of crimes which were then deemed invasions of the prerogatives 
of the Crown ; but the use of them is quite inapplicable to the modem state of our 
constitution. The doctrine, however, thus laid down by Coke and Foster is 
adopted as the law upon this subject by Hale, Hawkins, Blackstone, and East ; 
and the principle, that the generality of the design alone will constitute the act of 
assembling an overt act of levying war against the King, is as firmly established 
by authority as any principle in the law of England. Tbe c^pinion of Sir 
Edward Ceke, fomied in times when high prerogative doctrines prevailed, might 
have been liable to sus^^cion and question ; but the unanimous resolution of all the 
judges upon a special verdict in the case of Dammarce and Purchase,:}; since the Re- 
solution, seems to have confirmed the proposition as it is stated not only by Coke, but 
by Foster and all the modem writers on Criminal Law. The prisoners in that case 
ivere part of a mob which, during the excited period of Dr. Sacheverel's trial, 
iMNrame riotous in the support of nis cause and party « and, among other acts of 
vtoleuce, proceeded in great numbers to pull down the meeting-bouses of the 
Dissenters. In this manner several meeting-houses were destroyed by them, the 
prisoners being present and active in the violent demolition of tl^ buildings. Chief 
«^wttce Parker, in delivering the judgment of the court upon a special verdict given 
io one of the cases, said, ** It was the unanimous opinion of idl the judges, that 
^tke prisoners were guilty of high treason ; and that the species <^ that treason 
'^ lef^ring war against the Queen. For when a multitude is assoanbled and 
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** force used, not for any private end or revenge, but .upon a pretence wWcli is 
'< public and general, it lias in all ages been adjudged a levying war against the 
*' Crown, and high treason/' 

The distinction thus deduced from rude times antecedent to the Statute of 
Treasons, and continued through five centuries, notwithstanding the total change 
of our national circumstances, is wholly inapplicable to the present state of society. 
The manners and habits of social life have been so entirely changed by advancing 
civilization, that large assemblies of people and acts of violence against individuals 
for private objects are now extremely rare ; whereas tumultuous and dangerous 
meetings, the object of which is some political or supposed public grievance, are of 
much more frequent occurrence ; and such meetings, if attended with any act of vio* 
lence, according to the doctrine above mentioned, would constitute high treason. If 
this doctrine were strictly applied at the present day, it would, we tliink, materially 
affect the power of the law to protect the public peace from the danger of riots. 
We conceive that public opinion would be so strongly opposed to the severity of a 
law which should declare all tumultuous assemblies, directed to a public and 
general object, to be high treason, that it would be difficult to procure convictions^ 
or to carry the sentence of the law into execution, even if convictions by juries 
should be obtained. 

But besides the practical inexpediency of such a state of the law, we consider 
the principle upon which it is founded to be fundamentally erroneous. That prin* 
ciple is the doctrine of constructive treason in its most obnoxious shape ; — it is 
interpreting the actions of men by technical rules, and inferentially imputing to 
parties accused of crimes motives and objects, which, in truth, they never enter- 
tained, in order to enhance the quality of the offence and extend the measure of 
punishment. In this respect it is repugnant to all just notions of criminal law. 

It has resulted, we apprehend, from the pressure of these objections in pi*actice^ 
as well as from the prevalence of more enlightened views of the objects of penal laws, 
that in recent times this doctrine has not been strictly applied in cases of tumul- 
tuous assemblies. On the various occasions of popular disturbances which have 
occurred during the present century, many instances have occurred of trials 
and convictions for riots and unlawful meetings, in which the character of the 
assemblies and the objects of the offenders brought them, according to the autho- 
rities, within the law of high treason. 

We reserve the full discussion of this most important subject to the more appro- 
priate head of Offences against the State ; and we merely allude to it here in order 
to point out that the law of tumultuous assemblies and the law of high treason are, 
upon the existing system, entirely dependent upon each other. Where the law of 
high treason ends, the law of tumultuous assemblies begins ; and if the limits of 
the former are restricted so as to exclude all constructive treasons (which we think 
ought to be the case), it is obvious that the boundaries of the latter must be pro- 
portionately extended. On this account we have thought it proper, on the present 
occasion, to give the law in the Digest nearly as we find it laid down by the most 
approved autnorities ; merely omitting the distinction between private and puhlic 
enterprizes, in conformity with the modern practice and for the reasons we have 
above suggested. In that part of the Digest which will contain the law of treason we 
shall distinctly define those tumultuous assemblies which we think ought to be 
classified as offences against the sovereign or the state. 

II. It appears to us that the division of the subject matter of these offences into 
three distinct degrees, as riots, routs, and unlawful assemblies, is unnecessary and 
inconvenient To constitute a no/, there must be a joint design which must 
be ejaecuted, or at least some act must be done in part execution of it: the 
character of a rout is complete, as soon as some act has been done moving towards 
the execution of the joint design ; and it is an unlawful assembly where three or 
more persons meet together for any unlawful purpose, or intending to execute any 
purpose with force, and with such circumstances as tend to excite alarm, but do no 
act moving towards its execution. There is no doubt an obvious distinction between 
these three degrees of criminality ; but the point of the offence in all is the unlaw- 
ful assembly. The difference between a part execution of a design, and an act 
moving towards such execution is extremely subtle, and might often lead to diffi- 
culties in practice ; and it seems to be a simpler and more intelligible principle of 
arrangement to consider the unlawful assembly as the groundwork of the offence, 
and the part execution of the joint design or the motion towards it as aggravations* 
Notwithstanding these objections to the present mode of classification, we have 
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thought it advisable to continue it in the Digest^ as representing the existing law; 
but should our views upon this point be adopted^ it will be easy to effect the re- 
quisite alteration by means of the rules and definitions we have given* 

III. Another circumstance whiclx we think worthy of notice is the distinction 
which is drawn in the present law between the assembly of numbers and force, for 
defending the possession of a dwelling-house, or for the protection of the person in 
a dwelling-house, and the same acts when employed for the protection of any other 
l:ind of property. The law upon this subject is thus stated by Mr. Serjeant 
Hawkins :* " An assembly of a man's friends in his own house for the defence of 
the possession thereof against those who threaten to make an unlawful entry 
thereinto, or for the defence of his person against those who threaten to beat him 
therein, is indulged by law ; for a man's house is looked upon as his castle." On 
the other hand, it has been expressly held that a man is not justified in arming 
himself, and assembling his friends in defence of his close.f Tliis distinction 
eeems to be unnecessary and improper. Even homicide may be justified by the 
law when it happens in defence of the person, or in the protection of any kind of pro- 
perty, real or personal ; and it is difficult to see any good reason why a similar 
justification should not apply to the employment of numbers and force for the 
same objects. In feudal times, when this doctrine originated, every man's dwell- 
ing-house was literally his castle, and the law justified him in defending it against 
liostile attacks by means of armed retainers. In such a state of things it may have 
been reasonable and proper to distinguish between the defence of a castle or dwell- 
ing-house, and the defence of a piece of land, and also between the defence of a 
man's person in his castle, and his defence in the highway. But at the present 
day we can see no reason for such a distinction ; and if it be proper that the law 
should allow a man to defend his dwelling-house, or his person in his dwelling-* 
house, by numbers and arms, it must be equally so to give him the same means of re- 
taining possession of his lands, when threatened with an unlawful entry, and of his 
goods, when they are about to be taken from him, and also of protecting his person 
when he has reason to apprehend an unlawful assault, wheresoever it may occur. 

IV. Besides the offences of riot, rout, and unlawful assemblies at common law, 
the law of England contains some statutory provisions upon the subject of tumul- 
tuous meetings, which require particular notice. The most important of these are the 
provisions of the statute popularly termed the Riot Act, 1 King George I., stat. 2, 
c. 5, s. 1. The period at which this statute was passed was one of unusual political 
excitement. During the last years of the reign of Queen Anne, the vehemence of 
party spirit produced a ])erpetual succession of popular tumults, and the causes of dis- 
quietude were aggravated upon the accession of King George I. Possibly, there- 
fore, the provisions of the statute may have been affected in some degree by 
temporary circumstances ; but it appears to us that, in general, they are founded 
upon judicious policy and sound principles of penal law. It is perhaps worthy 
of remark, that the enactment was not new in the law of England, as temporary 
statutes to the same effect, and from which some of the clauses are obviously copied, 
were passed at the beginning of the reigns of King Edward VI. and Queen Mary, 
and continued, by the statute 1 Queen Elizabeth, c. 16, during the life of the latter 
Queen. 

The preamble of the Riot Act states that *'many rebellious riots and tumults had 
" been in divers parts of the kingdom, to the disturbance of the public peace, and the 
'^ endangering of His Majesty's person and Gk)vernment, and that the punishments 
" provided by the laws then in being were not adequate to such heinous offences.'* 
It then enacts, '* for the preventing and suppressing such riots and tumults, and for 
** the more speedy and effectual punishing the offenders, that if any persons, to the 
** number of twelve or more, being unlawfully, riotously, and tumultuously assem- 
** bled together, to the disturbance of the public peace, and being required or com- 
" manded to disperse themselves, by proclamation, to be made in a given form, and 
*^ by certain specified magistrates or officers, should, to the number of twelve or 
*' more (notwithstanding such proclamation made), unlawfully, riotously, and tu- 
'^ multuously remain or continue together by the space of one hour after such 
'^ request or command made by proclamation, that then such continuing together 
''to the number of twelve or more " should be adjudged a capital felony. The fifth 
section provides that '' if any person or persons should^ with force and arms, wil- 

• Hawkinses P. C. book i. ch. 65, s. 10. 

t Rei r. the Bishop of Bangor, KutseU on Crimes, p. 363, note. 
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''Jtxlly and knowingfy expose, obstniet, or in aay manner wilfu% and icnowiiii^ 
'' let^ hinder, or hvt any person or pereosu that shoukl be^ to proclaim, or go to 
" proclaim, according to the proclamation directed by the Act to be made, wb^rel^ 
** such proclamation should not be made/' suck opposition or biBdraiice should abo 
be a capital felony. The statute further enacts that '' all persons so riotously a»« 
'' sembled, to whom proclamation should ha¥e been made if it bad not been so bin^ 
'' dered, and continuing tc^ther^ to the number of twdlye or more, &»r the spaee 4>£ 
'' one hour after such hindrance made/' should ^ao be guilty of a capital fefony. 

The capital punishment was removed icom the several offences defined in the 
above clauses by the statute '' for abolishing the punishnaent of death in oertain 
eases/' which was passed in the first year of Your Majesty's reign, and the punisiH 
ment now annexed by the law to them is transportation for life, or usA less than 
fifteen years, or imprisonment for any term not exceeding three years. 

The offences defined in the above clauses of the Riot Act are in truth noUfing 
more tlian aggravated riots. The first aggravation consists in the larger number of 
persons collected, the presence of three persons being sufficient to constitute a riot 
at common law, whereas twelve at the least must be assembled in order to consti- 
tute a felonious riot under the statute. As the danger to the public peace is obvi- 
cusly increased in proportion to the number of persons assembled, it appears to us 
that this circumstance may be properly treated as an aggravation of the crime. The 
next and most important aggravation is the continuance of the assembly after a formal 
and authoritative notice to disperse. In this respect we think the provisions of the 
Riot Act are founded upon just principles. It is in general necessary, both in civil 
and criminal juri<(prudence, to rely upon the presumption that all men know the law^ 
though it is probable that wrong may occasiomilly result from a too rigid applica^ 
lion of this rule. But all pretence of injustice is taken away, if the law before it 
strikes, gives the offender in each particular case express and timely notice of his 
peril, and offers him the oppoilunity of escape. On the other hand, no greater ag* 
gravation of a crime, and no more complete justification of severe punishment, can 
well be conceived, than exists in the case of a resolute determination to persevere in 
the commission of an offence in defiance of express notice of the law. 

It would no doubt increase the effectiveness of penal laws in preventing crimes, if 
direct notice of the laws and the consequences of transgression could be given to 
every individual who is subject to them. To do this, generally, however, is for ob- 
vious reasons impracticable ; but the great importance of preventing the mischief 
resulting from tumultuous assembUes, as well as the peculiar nature of the offence» 
seem to render an abundance of caution in this case desirable ; and the numerous 
instances in which dangerous disturbances have been suppressed or checked by the 
application of the proceedings directed by the Riot Act, seem to prove its practical 
efficiency as a preventive law. 

For these reasons, we propose to retain the provisions of the Riot Act, so far 
as they relate to the prevention and suppression of tumultuous ass^nblies, especially 
as the offences created by it are no longer subject to ca)»tal punishment. 

In observing upon the enactcoents ot the Riot Act, it is proper to notice the offence 
of riotously demolishing houses or other buildings, which was originally created by 
that statute, and has been continued by the statute 7 and 8 of King George IV., c. 
30, s. 8. This offence is still capital, not having been included among the crimes with 
respect to which the punishment of death was abolished by the statute passed in the 
first year of Your Majesty's reign. So far as relates to the demolition of dwdling- 
hauee^ by a riotous assembly, the application of the punishment of death to 
sudi an offence is justifiable upon the principle to which we have more than once 
had occasion to advert,^ namely, the probable danger to human life. It can hardly 
be conceived that a riotous assembly should begin to demolish a building used for 
the habitation of man, without the -occurrence of danger (more or less immineait, 
according to circumstances) to the Uves of the inhabitants or neighbours; and 
therefore, upon the principle above noticed, this offence may with propriety be 
subject to capital punishm^it. But by the law, as it is now contained in the 
statute 7th and 8th of King George IV., c. 30, s. 8, the pulling down, or be- 
ginning to pull down, a stable, coach-house, or out*house, and also several other 
kinds of buildings, wholly unccKinected with the habitation of man, are likewise 
- ■ ' 

* See, Second Report of the Crhntiml Law Comtnissioners, and also the Corre s po nd e n c e between 
the Secretary of State for the Home Department and Uie Commissiooers. 
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made capital crimes. As, in these cases, capital punishment is used to protect 
property, and not human life, it is manifestly not justified by the principle above 
adverted to; and if that principle be correct, and if there is no apparent necessity 
for a departure from it in this particular instance, it seems to be desirable that 
the punishment of death should be restricted to the offence of riotously demolish- 
ing bmldiDgs by which human life is, or may*probably be, endangered. This con- 
sideration, however, does not immediately affect the definition of the crime, though 
it must necessarily be considered in the arrangement of the scales of punishment. 
For the present, therefore, we have merely inserted the provision in the Digest 
in the terms in which it is expressed in the statute 7th and 8th of King George 
IV. c 30. 
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OFFENCES AGAINST THE PUBLIC PEACE. 



SUMMARY OP CONTENTS. 



[Riot, Art. 1 — 5. Rout, Art. 6. Unlawful Assembly, Art 7. Assembly in defence of Dwelling* 
house, Art. 8. Assenobly in defence of any other private ri^ht. Art. 9, 10. Sudden Quarrel, 
Art. II. Encouraging^ Rioters, Art. 12. Riotously pulling down Buildings, Art. 13. Riots 
by Keelsmen, &c.. Art. 14. Provisions of Riot Act, Art. 15 — 18. Assembly for the purpose of 
illegal Drilling, Art. 19, 20. Not aiding to suppress Riots, &c.. Art. 21. Forcible Entry, Art. 
22 — 24. Not assisting to arrest persons holding lands forcibly after forcible entry, Art. 25. 
Affray, Art. 26—28. Challenging to Fight, Art. 29.] 

Art. 1. 

Riot If three or more persons shall a.ssemble, or being together shall continue toge- 

ther for the common purpose of executing some unlawful and violent act, or of 
executing any act whatsoever, in such manner and under such circumstances of 
violence, threats, tumult, numbers, display of arms or otherwise, as are calculated 
to create terror and alarm amongst the Queen's subjects, and shall in either case, 
wholly or in part, execute such purpose, every such person shall be deemed to be 
guilty of a riot (a), and shall incur the penalties of the class (i) 

(a) See the definitions of this offence in 1 Hawkins's Pleas of the Crown, c. 65, s. 1 ; 3 Inst. 176; 
4 Black. Com. 146. In the Queen v, Soley and others, 11 Mod. 116, Lord Holt, after noticing the 
obscurity of the authorities on the subject of riot, is reported to have expressed an opinicm that, 
*• though no ad in done^ if a number of men assemble with arms in terrorem populi, it is a riot." The 
case oi* the Queen v. Soley is, however, liable to much animadversion, and all the recent cases tend to 
show that, in order to constitute a riot, the act intended must be actually proceeded upon, and 
executed, at least in part, by the unlawful assembly. In the case of Redford r. Birley and others, 
3 Starkie's Nisi Prius Reports, p. 102, Mr. Justice Holroyd says, " persons maybe riotously assembling 
together, yet, unless they do some act of violence, it would not go so far as. to constitute actually a riot.'' 

We have defined riots in the above article in conformity with the suggestions which we have made 
in the Prefatory Remarks to this class of oflences. As the law now stands, it is necessary, in order 
to constitute a riot, that the common design entertained and acted upon by the assembly should be 
of a private nature; that is, it must relate to interests or disputes affecting particular persons, and in 
no way concerning the public. The reason given for this distinction is, that the proceedings of a 
riotous assembly to redress public grievances, would amount to a constructive levying of war against 
the King. See 1 Hawkinses P. C. c. 65, s. 6. In that part of the Digest which relates to high 
treason, we shall have to submit some remarks upon the inexpedience of considering these tumultuous 
assemblies as overt acts of treason, and to suggest some modifications of the present law. 

(6) The punishment of the ofience of riot by the common law was discretionary fine and imprison* 
ment, to which, in cases of great enormity, the pillory was sometimes added. By the Stat. 3 Geo. IV. 
€• 114, hard labour might be imposed either in addition to, or instead of, other punishment. 

Art. 2. 

Assembly to assert jt is not a riot where three or more persons assemble to assert a claim of right, 

* "^ ' and afterwards act, in pursuance of such claim, provided the num)>er of persons 

assembled and the force used be not greater than are probably necessary for 

the purpose, and provided that no threatening language or gestures be em ploy ed.(c) 

(c) Thus, where a man having erected'a wear across a public navigable river, several persons assembled 
with spades, crows, and other proper instruments to remove it, and dug a trench in the land of the 
man that made the wear, in order effectually to remove the obstruction by turning the water, and thus 
abated the nuisance, this was holden to be no riot* But if, in removing such a nuisance, threatening 
words were u.sed, or any other behaviour in apparent disturbance of the peace, it would be a riot* 
Dalton's Justice, c lb7. 

Art. 3. 

The rule contained in the last preceding Article applies whether the claim in- 
tended to be asserted be lawful or unlawful, and whether the act done in pur* 
suance of such claim be justifiable or wrongful, (rf) 

(J) '' An assembly to do a wrong,'* says Lambard (Etrenarcha, c. 5.p. 178),^ may be so handled, that 
it shall prove neither a riot, nor a rout, nor an unlawful assembly ; as if I gather meet company 
together to carry away a piece of timber, which will not be moved without a good many, whereto £ 
pretend right, though in law it is another man*8. And so also to do an unlawfiii thing, aa if many do 



Digitized by 



Google 



ON CRIMINAL LAW; 97 

play at bowls, tables, or cards, and do use no misbehaviour ag^nst the peace, they are not punish* 
able in this degpree. And yet if he that carrieth the piece of timber away, will use dreadful words, as 
to say, thai * he will carry it in spite of him that hath it,' or, that ' he will have it, though he die for 
it,* or such like, his doings it may then become a riot." 

Art. 4. 

In order to constitute a riot, there must be actual force and violence, or a mani- 
fest tendency thereto, as by carrying arms, or making use of menacing and turbu- 
lent language or gestures ; but it is not necessary that any violence to persons or 
property should have been actually committed in the execution or part execution 
of the common purpose, (e) 

(e) See the knguage of Sir J. Mansfield, C. J., in Clifford v. Brandon, 2 Camp. 369 J 

Art. 5. 

It is not a riot where three or more persons being assembled together, for any 
lawful purpose, happen on a sudden quarrel to commit a breach of the peace, how- 
ever violent. (/) 

if) " Thus," says Lambard (Eirenarcha, p. 179), *' if many be at an alehouse, a Christmas dinner, 
or churchale, and they suddenly fall together by the ears, and make it Lapitharum convivium^ yet 
this is no riot« because they had no such intention. And if twelve jurors, being committed to their 
]kceper, do fall out and fight, six against six, this maketh no riot, because they were lawfully as- 
sembled, and were compelled to be in company together." The reason of this rule is the accidental 
nature of the disturbance, and the absence of all* preconcerted design to do any particular act. Se* 
1 Hawkinses P. C. c. 65. s. 3. The ofience in this case is an affray* 

Art. 6. 

If three or lAore persons shall assemble, or being together shall continue together Roat. 
for such common purpose a9 is essential to constitute a riot, and shall use any 
endeavour to execute such purpose, every such person shall be deemed to be guilty 
of a Toxxtf although such purpose be not executed either wholly or in part (g)^ 
and shall incur the penalties of the class. 

(g) Some of the more ancient authorities limit a rout to such assemblies only as are formed with a 
view to execute a design common to all the company, as the inclosure of land, in which all of them 
claim rights of common, &c. But by all modern text-writers it is described to be a disturbance of the 
peace by persons assembling together with an intention to do a thing, which, if it be executed, will 
make them rioters, and actually making a motion towards the execution of their purpose. Mr. Ser-» 
jeant Hawkins says, ^' It generally agrees with a riot as to all the rest of the particulars requisite to 
constitute a riot, except only in this, that it may be a complete offence without the execution of 
the intended enterprise." Hawkins's P. C. c. 65, s. 8. Mr. Justice Holroyd, in the case of Red- 
ford V. Birley, above cited, says, ** a rout or rontons assembly is where persons come for some unlawful 
purpose, intending to do something in violence, but do not go to the full extent, or take any actual 
step for accomplishing their purpose." The punishment of a rout by the common law is discre- 
tionary fine and imprisonment, to which the pillory might formerly have been added. 

Art. 7# 

If three or more persons shall assemble, or, being together shall continue toge- Unlawful assembly, 
gether for any unlawful purpose, or shall assemble or, being together, shall continue 
together for any purpose whatsoever, in such manner and under such such circum- 
stances of violence, threats, tumult, numbers, display of arms or otherwise, as are 
calculated to create terror and alarm amongst the Queen's subjects, every such per- 
son shall be deemed to be guilty of an unlawful assembly, and shall incur the 
penalties of the class, (h) 

(h) This definition appears properly to describe the ofience of an unlawful assembly at common 
law. A less comprehensive definition is given by ancient authorities (see Brooke's Abr. tit. Riots, 
S Inst. 176; Lambard's Eirenarcha, p. 175 ; DaUon's Justice, chap. 186), which Mr. Serjeant Haw- 
kins censures as being *' much too narrow ;" and he goes on to say that ** any meeting whatsoever of 
great numbers of people, with such circumstances of terror as cannot but endanger the public peace 
and raise fears and jealousies among the King's subjects, seems properly to be called an unlawful 
assembly ; as where great numbers, complaining of a common grievance, meet together armed in a 
warlike manner, in order to consult together concerning the most proper means for the recovery of 
their interests ; for no one can foresee what may be the event of such an assembly." 1 Hawkins's, P. C« 
c. 65, s. 9. 

The language of Mr. Justice Bayley, in the King v. Hunt, which is cited with approbation in 
Redford v. Birley, would appear at first to carry the law much further. He says, *' all persons 
assembled to sow sedition, and bringing into contempt the constitution, are in an unlawfiil assembly; 
all persons assembled in furtherance of this object are unlawfully assembled too.'* It is clear, how- 
ever, that the learned jndge is here alluding to seditious meetings^ which have usually been considered 
as difidnct from unlawful assemblies. 
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Art, 8. 

Assembly in de- It sliall not be deemed to constitute either a riot, rout» or unlawful assembly if 

ff^e of dwelling- three or more persons assemble for the eommon purpose of assisting in the defence 
of the possession of the dwelling-house of any of them, or in the defence of the 
person of any of them, against such as threaten to enter his dwelling-house, in 
order to beat him, although they execute or endeavour to execute such purpose, 
or otherwise conduct themselves violently and tumultuously, or in such a manner, 
and under such cirjcumstances as are calculated to create terror and alarm amongst 
the Queen's subjects, (i) 

(t) This exception to the general rule is founded upon the ancient maxim, that " a man's house is 
looked upon as his hold and castle/' 1 Hawkins's P. C. c. 65, s. 10 ; Lainbard's Bhrenarcha, p. 179, It 
does not therefore extend to the case of a number of persons assembled to defen<i the possession of a 
close, or even to assist another to defend his person against an expected assault elsewhere than in his 
own house. In these cases it is said that a man must appeal to the law by callinn^ for sureties, and 
not make use of modes of redress and protection which endanger the public peace. See Hawkins's 
•P. C. ubi mjKpra^ and Regina v. Soley, 11 Mai. 110. The utility of stteh a distinction may reasonablj 
be doubted. See the Prefatory Remarks, p. 93. 

Art. 9. 

In defence of any But if three or ipore persons shall assemble for the common pux*pose of asserting 
other private right, qj. defending any other private right, or repelling any other private injury, besides 
those mentioned in the last preceding Article, and shall execute such purpose 
wholly or in part, or use any endeavour to execute such purpose, or shall other- 
wise conduct themselves violently and tumultuously, or in such a manner, and under 
such circumstances as are calculated to create terror and alarm amongst the Queen's 
subjects, every such person shall be deemed lo be guilty of a riot, rout, or unlawful 
assembly, as the case may be, Jiccording to the rules hereinbefore stated. 

Abt^ 10. 

The rule contained in the last preceding Article applies, although the right in-* 
tended to be asserted or defended is lawful, (k) and although the injury intended 
to be repelled is unlawful. 

ik) See 1 Hawkins's P. C. c. 65, s. 7, where the doctrine stated in this article is contained, and the 
reason ^ven is, that *^ the law will not sut&r persons to seek redress of their frrievances by such dan- 
gerous disturbances of the public peace." It is also held by the court in an Anonymous Case in \% 
Mo(i. 648, that '* if one goes to assert his right with force and violence, he may be guilty of a riot.'* 
In Lambard's Eirenarcha, c. 5. p. 177, it is said, that *'the lawfulness or unlawfulness of the thing 
itself that is done, or intended, doth not always excuse or accuse the parties to a riot»^out, or unlaw- 
ful assembly, but so that the manner and circumstance of the doing must also be brought into judg^ 
ment with it.'* In the case of the Queen v, Soley, reported in 11 Mod. 115, and 2 Salkeld, 594, the 
Court of Rinsr's Bench held in effect that there can be no riot unless the design of the assembly is 
unlawful, because they determined in that case on a prosecution of an assembly for a riot, in opposing 
with violence and tumult the election of bailifis by the corporation of Bewdley, and forcibly breaking 
open the door of the Guildhall, it was necessary to show that the corporation had a right to elect ; 
otherwise the court said, the conduct of the mob would not be unlawful. There are ancient dicta in 
support of this opinion (See Dalton's Justice, c. 136) ; but it appears to us to be founded upon "a 
mistaken view of the point of the oflFence of not,' which, according to the obvious policy of the law, 
both in ancient and modern times, and also according to the best authorities, consists in doing acts by 
numbers of persons with violence and tumult. The lawfulness of the desiixn, or of the particular acts 
done in pursuance of it, independently of the circumstances of numbers and tumult, may therefore be 
wholly immaterial to the substance of the crime, though they may be important considerations in 
apportioning the punishment. 

Art. 11. 



Sudden quarrel. 



l^ouraging 
riotersy &c« 



Where three or more persons lawfully assembled, suddenly quarrel, and tbea 
form themselves into parties (each consisting of three or more persons) against 
each other, or suddenly agree to go together to execute any common purpose, and 
afterwards wholly or in part execute such purpose, or use any endeavour to execute 
such purpose, and in so doing conduct themselves violently and tumultuously, or 
in such a manner, and under such circumstances as are calculated to create 
terror and alarm amongst the Queen's subjects, every such person shall be deemed 
to be guilty of a riot, rout, or unlawful assembly, as the case may be, according 
to the rules hereinbefore stated. 

(/) The principle of this rule is, that though the original assembly was lawful, the new agreement 
and the subsequent violent execntiou of it, constitute a riot, and cannot be extenuated by the circum- 
stance, thai the parties met at first for another purpose. 

Art. 12. 

Whosoever seeing other pei-sous actually engaged in a riot, rout, or unlawful 
assembly shall join himself unto such persons, and assist them therein, or shall by 
words, signs, or gestures, or by wearing any badge or ensign, encourage or take 
part in such riot, rout, or unlawful assembly, shtdl be deemed to be guilty of a 
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riot, rout, or unlawful assembly, as the case may be, according to the rules herein- 
before stated, (m) . , 

(m) As to thk rule, see the language of Sir James Mans6eld, C. J., in Clifford v, Brandon, 2 CampV . * 

370; Rex v. Boyce, 4 Burr. 3073 ; and 2nd and 3rd Resolutions in the Sissinghurst House Case,* 
1 Hale, P. C. 463. The reason given by Hawkins and by several late writers for this rule, namely, 
''that it would be endless as well as superfluous to examine whether every particular person engaged ' 
ia a riot bad any previous knowledge of the design,*' seems to be unsatisfactory, as it would apply to 
almost erery case of a compound offence committed by numbers. If the previous knowledge of the 
joint design is an essential part of the corpus delicti^ it cannot be superfluous to inquire into the fact, 
and the difficulty of proof is not a valid reason for omitting it altogether. Perhaps a better reason 
for the rule may be found in the presumption that a man who assists or encourages rioters must 
either be previously aware of their design, or that it was imparted to him upon his joining them ; 
or in the maxim of law that one who aids those acting illegally without inquiry, does so at his peril. , 
(See Digest of Homicide, Fourth Report of the Criminal Law Commissioners, p. 37.) 

Art. 13. 
If any persons, riotously and tumultuously assembled together to the disturbance Riotously pulline 
of the public peace, shall unlawfully and with force demolisn, pull down, or destroy, ^^»viit"iWmgs,&c 
or begin to demolish, pull down, or destroy any church or chapel used for religious 
worship, or any house, stable, coach-house, outhouse, warehouse, office, shop, mill, 
malthouse, hop-oast, barn or granary, or any building or erection used in carrying 
on any trade or manufacture, or any branch thereof, or any machinery, whether 
fixed or moveable, prepared for or employed in any manufacture or in any branch 
thereof, or any steam-engine or other engine, for sinking, draining, or working any 
mine, or any staith, or any bridge, waggon-way, or trunk for conveying minerals 
from any mine, every such oflFender shall suffer death, (n) 

(n) 7 and 8 Geo. IV. c. 30, s. 8. The statute 7 and 8 Geo. IV. c. 27, repeals the several statutes 
of the 9 Geo. III. c. 29 ; 52 Geo. III. c. 130 ; 56 Geo. III. c. 125 ; and so much of 1 Geo. I. s. 2, 
c. 5 (Riot Act), as relates to any rioters demolishing or pullinp: down, or beginning to demolish or 
pull down any of the buildings therein mentioned ; and the statute 7 and 8 Geo. IV. c. 30, s. 8, conso- 
lidates and re-enacts iheir several provisions with some important verbal improvements. The several 
offences enumerated in the above clause, the substance of which we have retained in this article, still 
continue to be capital, not being included in the ** Act for abolishing the punishment of death in 
certain cases," 1 Vict. c. 91. See the reasons for the abolition of capital punishment in respect of t 

this class of offences suggested in the Prefatory Remarks, p. 94. 

Art. 14. 
If any seamen, keelsmen^ casters, ship carpenters, or any other persons riotously Riots by keelsmen. 
assembled together to the number of three or more, shall, unlawfully and with force, 
prevent, hinder, or obstruct the loading or unloading, or the sailing or navigating 
of any ship, keel, or other vessel, or shall unlawfully and with force board any siiip, 
keel, or other vessel, with intent to prevent^ hinder, or obstruct the loading or un- 
loading, or the sailing or navigat^lg of such ship, keel, or other vessel, every 
such offender shall incur the penalties of the dass. (o) 

(o) Stat. 33 Geo. III. c. ^7, s. 1. This statute, which assigns a punishment of inprisonmeot 
and hard labour, for not more than 12 months and not less tlmn 6 months, to the offences it describes, 
was probably passed in order to repress acts of violence and riot committed by seamen and others 
connected with the Newcastle coal trade in consequence of some temporary discontents. It is one of 
the numerous statutes which have been directed to the removal of accidental and particular evils of 
a local nature* and which have been framed withont much consideration whether the common law was 
not already strong enough to repress them, and without wiuch care in the arrangement of their 
detail;*. The several acts of violence described by the statute would constitute a riot at common 
law, with the single exception that the statutable offence is in terms complete, though the turbu- 
lent acts are not done in terrorem populL But it seems improbable that such acts as th^ statute 
defines should not be accompanied whh threats or violent language or gestures, so as to amount to 
a common law riot. For this reason, and as no punishment is authorized by the statute which might 
not be inflicted by the common law, there appears to us to be no sufficient ground for the continuance 
of this, particular provision; and we should, therefore, recommend that it be wholly repealed. 

Art. 15. 
If any persons, to the number of 12 or more, being unlawfully, riotously, and Unlawful assem- 
tnmultuously assembled together, to the disturbance of the public peace, and being {^o^^ethei^after"* 
required or commanded by the sheriff or his under-sheriff, or any justice of the proclamation to 
peace of the county, or by the mayor, bailiff, or other head officer for the time being, disperse. 
or any justice of the peace of any city or town corporate where such assembly 
shall be, by proclamation to be made in the form hereinafter directed, to disperse 
themflelves, and peaceably to depart to their habitations or to their lawful business, 
shall, to the number of 12 or more (notwithstanding such proclamation made), 
unlawfully, riotously, and tumultuously remain or continue together by the space 
of <me hour after such proclamation shall hare been made, every such offiender 
shall incur the penalties of the class. (/>) 

' (p) 1 Geo. T. at. 8, e. S, a. 1. 

2 
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Order and form 
of proclamation. 



Obfitnicting 
personi making 
proclamation* 



Not dispersmg 
after proclamation 
hindered. 



DrilUng; 



Art.16. 

The order and form of such proclamation as is mentioned in the last preceding 
Article shall be as follows (that is to say), the person authorized by that Article to 
make such proclamation shall, among the said rioters, or as near to them as he can 
safely come, with a loud voice command, or cause to be commanded, silence while 
proclamation is making ; and immediately after that, shall openly and with a loua 
voice, make or cause to be made proclamation in the words following, or to the like 
eflFect : — Our Sovereign Lady the Queen charges and conunands all pei*sons being 
here assembled, immediately to disperse themselves, and peaceably to depart to their 
habitations, or to their lawful business, or they will incur the penalties of the laws 
against riotous assemblies. God save the Queen, (q) 

(g) It mi^ht perhaps be doubted whether it would be desirable to retain the specific form ofprodama- 
lion. The substance of the offence is the continuance of the unlawful assembly for the space of an hour 
after proclamation for its dispersion] has been formally and publicly made by the authorities designated 
for that purpose. The mere form of the proclamation, therefore, might seem to be immaterial. la 
consequence of the precise directions given in the Riot Act as to the form and manner of making 
the proclamation, it has been considered that the offence of remaining together for an hour after it 
had been made, could not be completed unless these directions had been literally pursued. This 
has been occasionally productive of inconvenience ; for instance, upon the trials by the special com- 
mission for Hampshire in 1830, a charge of this kind is reported to have failed, because the magis- 
trate who read the proclamation from the Riot Act had omitted the words ^*God save thejKing.*' 
On other occasions, very slight variations from the words of the proclamation have been held to be 
fatal objections to prosecutions for this offence. It must be admitted that this extreme nicety does not 
depend upon any reason or principle ; and it is perhaps worthy of remark, that in the ancient Riot 
Acts, 3 and 4 Edward VI. c. 5, and 1 Mary, c. 12, from which the words of the statute 1 Geo. I. are 
evidently taken, no form of prolamation is given. Nevertheless, considering the peculiar nature of the 
offence constituted by Article 15, we think it would be prudent to retain the form of the proclamation. 
From a practice of more than a century, the ceremony of ** reading the Riot Act,*' as it is popularly 
termed, is well known among the people ; and if a less formal proceeding were to be adopted, we 
apprehend that, in excited assemblies, it might frequently happen that the proclamation might be so 
imperfectly and indistinctly made as to occasion fatal misapprehensions. 

Art. 17. 

Whosoever shall forcibly oppose or hurt, or in any manner hinder or obstruct 
any person lawfully making or endeavouring to make such proclamation as in 
the last two preceding Articles is mentioned, whereby such proclamation shall not 
be made, shall incur the penalties of the class, (r) 

(r) 1 Geo. I. St. 2, c. 5, s. 5. 

Art. 18. 

If any persons, to the number of 12 or more, being unlawfully, riotously^ 
and tumultuously assembled together, to whom proclamation should or ought to 
have been made, if the same nad not been obstructed and hindered as in the 
last preceding Article is mentioned, shall continue together and not disperse them* 
selves within one hour after such obstruction and hindrance made, every such 
offender shall incur the penalties of the class. (*) 

. ij) 1 Geo. I. St. 2, c. 5, s. 5. The provisions contained in ArUcles 15, 16, 17, and IS, are in 
substance the same with those of the Riot Act, the alterations made being merely verbal. By the 
Riot Act these offences were capital ; but by the recent Act for abolishing the punishment of death 
in certain cases, 1 Vict. c. 91, the capital punishment is removed, and offenders of this kind are now 
liable to be transported for life or 1 5 years, or to be imprisoned for three years. 

The statutes relating to unlawful societies for political purposes, as the 39th Geo. III. c. 79 (the 
Corresponding Society Act), and of confederacies bound by unlawful oaths, &c., will be more properly 
digested under the head of Conspiracy, as a permanent association whose meetings are not charac- 
terized by any display of force, or a tendency to immediate disturbance of the public peace, does not 
come within the notion of an unlawful assembly. The statute 13 Car. II. st. 1, ch. 5, respecting 
tumultuous petitioning, will likewise be more appropriately considered in the Digest of Offences against 
the King and the Houses of Parliament. 

Art. 19. 

Whosoever shall be present at or attend any meeting or assembly of persons 
for the purpose of training or drilling themselves, or of being trained or drilled 
to the use of arms, or for the purpose of practising military exercise, movements^ 
or evolutions, without any lawful authority from Her Majesty, or the lieutenant or 
two justices of the peace of any County or Riding by commission or otherwise for 
so doing, for the purpose of training and drilling any other person or persons to 
the use of arms, or the practice of military exercisfe, movements, or evolutions; or 
shall train or drill any other person or persons to the use of arms, or the practice 
of military exercise, movements, or evolutions, or shall aid or assist therein, shall 
incur the penalties of the class. (^) 

(t By the statute 60 Geo. III. and 1 Geo. IV. c. 1, s. 1, from whjch we have taken this and the 
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next folkming Article, these offences are piuiisliable with transportation for seven years, or imprison- 
ment for two years. 

Art. 20. 

Whosoever shall he present at any such meeting as in the last preceding 
Article is mentioned, for the purpose of being, or who shall at any such meeting or 
assembly be, trained or drilled to the use of arms or the practice of military 
exercise, movements, or evolutions, shall incur the penalities of the class, (u) 

(u) This offence is punishable by the statute 60 Geo. III. and 1 Geo. lY. c. 1, with fine and 
imprisonment not exceeding two years. 

Art. 21. 
Whosoever, being sufficient to travel in the county where routs, assemblies, or Not aiding, when 
riots against the law be, shall not be assistant to the justices, coinmissioners, sheriff J^*"»^' *^ T^'^d 
or under-sheriff of the same county, when he shall be reasonably warned to ride unlawful Assem- 
with the said justices, commissioners, and sheriff or under-sheriff, in aid to resist hlies. 
•such riots, routs, and assemblies, shall incur the penalties of the * class, (v). 

(v) 2 Hen. V. stat. 1, c. 8. This Article, and also Article 25, are in effect contained in some of 
the general provisions of the Digest of Offences against the Executive Power. As they are still part 
of the statute law, we have thought it right to include them ; but they are practically obsolete, and 
might, we think, be properly repealed. 

Art. 22. 

Whosoever shall make entry into any. lands and tenements, except in case Forcible Entry. 

where entry is given by the law, shall incur the penalties of the class, (tc) 

(tr) 5 Rich. II. stat. 1, c. 8. This provision can scarcely he considered at the present day as an 
indictable offence, but must be regarded as a mere trespass remediable by action. 

Art. 23. 

Whosoever, fn case where entry is given by the law, shall enter into any lands 
and tenements with a strong hand or with multitude of people, and not in peace- 
able and easy manner, shall incur the penalties of the class. (<r) 

(i) This Article is taken from the words of an ancient but unrepealed statute, the 5 Rich. II. 
stat 1, c. 8. At common law it appears from Bracton that a person who had been disseised of 
lands might expel the disseisor by force if the disseisin was recent. *' Disseisitus, per se si possit, 
txl sutnpHs viribus vel resutnpUsy dum tamen sine ullo intervallo, flagrante disseising et maleficio, 
rejiciat spoliantem." Bracton, lib. iii. cap. 5. The above statute was passed to obviate the 
constant breaches of the public peace which arose from these forcible vindications of the right of 
property without legal process, and to prevent the injustice and oppression occasioned by giving to pow- 
erful men the opportunity, under feigned titles, of forcibly ejecting their weaker neighbours, and also 
of forcibly retaining their wrongful possessions. Hawkinses P. C, book i. c. 64. 

Art. 24. 

Whosoever shall, forcibly and violently, or in such a manner and with such 
circumstances as are calculated to create terror and alarm amongst the Queen's 
subjects, make entry into or detain possession of any dwelling-house, land, or 
tenement, shall incur the penalties of the class, (y) 

(y) It is quite clear, from a variety of authorities, that a forcible entry or detainer is an offence at 
common law (see Rex v. Bathurst, Sayer, 225 ; Hex v. Storr, 3 Burr. 1698 ; and Rex v. Wilson and 
others, 8 Term Rep. 357), and in modern times this has been found the most efficacious mode of pro- 
secuting the offence, unless where the prosecutor is seeking for restitution under the stat 15 Rich. II. 
c. 2. A general provision of the above kind seems all that is necessary to secure the objects of the 
Criminal Law ; and if so^ the statute of 5 Rich. II., upon which the two immediately preceding 
Articles are founded, might be, without inconvenience, repealed. To constitute this off*ence, Mr. Serjeant 
Hawkins says, ** there ought to be some circumstances of actual violence or terror ;*' and as illustra- 
tion of the kind of conduct in the offender which is essential, he mentions the carrying such an 
unusual number of servants, or arming himself in such a manner as plainly intimates a design to back 
his pretensions by force, or actually threatening to kill, maim, or beat those who may oppose him. 
Hawkins's P. C, book i., cap. 64. 

Art. 25. 
Whosoever shall not be attendant upon the justices of the peace, to go and assist Not assisting in the 
the same justices to arrest any that hold any lands or tenements, or other posses- uT?* ^^^ niT*** 
sions whatsoever, forcibly^ after forcible entry made, shall incur the penalties of foroibly after 
the class. («) forcible Entry. 

(z) 15 Rich. 11. c. 2. 

Art. 26. 

If two or more persons shall fight together in a public place in such a manner, Affray. " tj 
or with such ckcumstances as are calcmated to create terror and alarm amongst 
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the Queen's subjects, every such person shall be deemed to be guilty of an affray» 
and shall incur the penalties of the class, (a) 

(a) The point of the offence called an affray (which indeed appears from its etymology, being 
derived from ** effrayer^** to terrify) is the alarm occasioned by a violent breach of the peace, " which 
the bwy" says Lambard (Eirenarcha, p. 125), "^ understandeth to be a common wrong.** It is in 
this point tluit it is distinguished from an assault, which, if it happens in a private place, out of the 
hearing and seeing of any, except the parties ooncemed, eould not excite terror or alarm. The one, 
therefore, is prop<f.rly to be considered as an offence against the public peace, and the other an offence 
against the person of an individual. 

Art. 27. 

No quarrelsome or threatening words, however violent, will amount to an 
aflray. (b) 

{h) 1 Hawkinses, P. C, c. 68, s. 4. 

Art. 28. 

If two or more persons shall openly carry dangerous and unusual weapons in 

any public place in such a manner and with such circumstances as are cal- 

. culated to create terror and ,alarm amongst the Queen's subjects, every such person 

shall be deemed to be guilty of an am^y and shall incur the peimlties of the 

class. (<?) 

(c) The law contained in this Article was probably founded upon the statute 2 Edw. III. c. 3, 
which formed part of the capitularies of laws called the Statutes of Northampton. It enacts " that no 
man, of what condition soever, except the king's servants in his presence and his ministers in execu- 
ting their office, and such as be in their company assisting them, and also upon a cry made for arms 
to keep the peace, shall come before the king's justices, or other of the king's ministers doing their 
office with force and arms, nor bring any force in affray of the peace: nor go nor ride armed, by night 
or day, in fairs or markets, or in the presence of the king's justices or other ministers, or elsewhere ; 
upon pain to forfeit their armour to the king, and their bodies to prison at the king's pleasure". This 
statute is further enforced by 7 Rich. II. c. 13, and by the 20 Rich. II. c. 1, which latter statute adds 
the further punishment of a fine. These specific laws were framed with a view«to the manners and 
habits of the country in an imperfect state of civilization ; and their provisions being, for the most part, 
iaapplicable at the present day, it appears to us that they nught be advantageously repealed. 

Art. 29. 
Challenging to Whosoever shall challenge any person to fight, or shall in any manner or by any 

^ • means whatsoever incite or provoke any person to fight, either with himself or with 

any other person, or to challenge any other person to fight, shall incur the penalties 
of the class, (d) 

id) 1 Hawk. p. C. c 63, s. 3; Rex v. Rice, 3 East P. C. 581. 



We humbly submit this the Fifth Report of the Commissioners to Your 
Majesty's Royal cx>nsideration. 

THOMAS OTARKIE (L.S.) 

H. BELLENDEN KER (L-S.) 

WILLIAM WIGHTMAN (L.S.) 

D. JARDINE (L.S.) 
Received 912nd day of April, 1840, 

COTTENHAM, C. 



Digiti 



zed by Google 



103 



APPENDIX. 



Ejptr acts from the Revised Statutes of the State of New York. 
ARTICLE SECOND. 

OF BURGLARY. 

[ScG. 10. Borgkry in the first degree, declared. 

11, 12, 13, 14, and 15. Burglary in second degree, declared. 
16. What htiildings to be deemed dwelling-houses. 
17 and 18. Burglary in third degree, declared. 

19. When hreaking out to be deemed burglary. 

20. Breaking an inner door, when burglary. 

21. Punishment /or different degrees of burglary.] 

10. Every person who shall be convicted of breaking into and entering, in the Burglary in first 
night-time, the dwelling-house of another, in which there shall be at the time some <legree. 
human being, with intent to commit some crime therein, either^ 

(1 .) By forcibly bursting or breaking the wall, or an outer door, window, or shutter 
of a window of such house, or the lock or bolt of such door, or the fastening of 
such window or shutter : or, 

(2.) Breaking in any other manner, being armed with some dangerous weapon ; 
or with the assistance and aid of one or more confederates, then actually present, 
aiding and assisting : or, 

(3.) By unlocking an outer door by means of false keys, or by picking the lock 
thereof, shall be deemed guilty of burglary in the first degree. 

11. Every person who shall be convicted of breaking into any dwelling-house in Burglary in second 
the day-time, under such circumstances as would have constituted the crime of <iegree. 
burglary in the first degree, if committed in the night-time ; shall be deemed 

guilty of burglary in the second degree. 

12. Every person who shall be convicted of breaking into any dwelling-house in Ibid. 
the night-time, with intent to commit a crime, but under such circumstances as 

shall not constitute the offence of burglary in the first degree ; shall be deemed 
guilty of burglary in the second degree. 

13. Every person who shall enter into the dwelling-house of another by day or Ibid. 
by night, in such manner as not to constitute any burglaiy hereinbefore specified, 

with an intent to commit a crime ; or being in the dwelling-house of another, shall 
commit a crime ; and shall in the night-time break any outer door, window, or 
shutter of a window, or any other part of such house, to get out of the same, shall 
be adjudged guilty of burglary in the second degree. 

14. Every person who having entered the dwelling-house of another in the ibid. 
night-time, through an open outer door or window, or other aperture not made by 

such person, shall break any inner door of the same house, with the intent of com- 
mitting any crime, shall be adjudged guilty of burglary in the second degree. 

15. Every person who being admitted into any dwelling-house, with the consent ibid. 
of the occupant thereof, or who being lawfully in such house, shall in the night-* 

time, break any inner door of the same house with the intent of committing any 
crime, shall be adjudged guilty of burglary in the second degree. 

16. No building shall be deemed a dwelling-house, or any part of a dwelling- What to be deemed 
house, within the meaning of the foregoing provisions, unless the same be joined to, dwelling-houses. 
immediately connected with, and part of, a dwelling-bouse. 

17^ Every person who shall be convicted of breaking and entering, in the day or Burglary in third 
in the night time, — ^^^^^^ 

(L) Any building within the curtilage of a dwelling-house, but not forming a 
pari thereof; or« 
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Burglary in third 
degree. 



Breaking out of 
house. 



Breaking aa inner 
door. 



Punishment. 



(2.) Any shop, store, booth,' tent, warehouse, or other buUding, in which any goods^ 
merchandize, or valuable thing shall be kept for use, sale, or deposit, with intent to 
steal therein, or to commit any felony, shall, upon conviction, be adjudged guilty of 
burglary in the third decree. 

18. Every person who shall be convicted of breaking and entering into the 
dwelling of another, in the day time, imdersuch circumstances as would have con- 
stituted the offence of burglary in the second degree, if committed in the night 
time ; shall be deemed guilty of burglary in the third degree. 

19. The breaking out of any dwelling-house, by any person being therein, shall 
not be deemed such a breaking of a dwelling-hcmse, as to constitute burglary in any 
case, other than such as are herein particularly specified. 

20. The breaking of the inner door of any house, by any person being therein, 
shall not be deemed such a breakinff of a dwelling-house, as to constitute burglary 
in any case, other than such as are herein pai-ticularly specified. 

21. Burglary in the first degree shall be punished by imprisonment in a state 
>rison, for a term not less than 10 years ; burglary in the second degree, shall be 
>unished by imprisonment in a state prison for a term not more than 10 years, nor 
ess than five years ; and burglary in the third degree, shall be punished by like 

imprisonment for a term not exceeding five years. 



ARTICLE THIRD. 



OP FORGERY. 



Forgery in first 
degree. 



[Sec. 2-2 and 23. Cases enumerated to constitute forgery in the first degree. 

24. Forging certain seals, forgery in second degree. 

25. Altering, &c. records, &c., forgery in second degree. 

26. Falsely making, &c. entries in records, forgery in the second degree. 

27. Officers making false certificates of proof of deeds, &c. 

28. Counterfeiting gold and silver coins. 

29. Forging, &c. foreign coins to export, forgery in the third degree. 

80. Engraving, &c. plates in similitude of bank bill?, &c., forgery in the second degree. 

31. When plates to be deemed in similitude of genuine bills. 

32. Selling, receiving, &c. counterfeit notes, forgery in second degree. 

33. Forging, &c. certain public and private instruments, forgery ia third degree. 

34. False entries, &c. in certain public books of accounts. 

35. And in books of monied corporations. 

36. Having in possession counterfeit bills, &c. with intent to pass. 

37. Having in possession other counterfeit instruments. 

38. Possessing counterfeit coins. 

39. Uttering counterfeit instrument or coin. 

40. When such uttering may be found forgery in fourth degree. 

41. Making ffilse instrument in one's own name. 

42. Punishment for difierent degrees of forgery. 

43. Total erasure, &c., when<to be deemed forgery. 

44. Putting together parts of several genuine instruments. 

45. What to be deemed writings, &c. 

46. Intent to defraud, when sufficient. 

47. Affixing pretended signatures to notes, &c. of corporations.] 

22. Every person who shall be convicted of having forged, counterfeited^ or 
falsely altered, 

(1.) Any will of real or personal property, or any deed or other instrument being 
or purporting to be the act of another, by which any right or interest in real 
property shall be or purport to be transferred, conveyed, or in any way charged or 
affected. 

(2.) Any certificate or endorsement of the acknowledgment by any person of any 
deed or other instrument which by law may be recorded, made, or purporting to 
have been made by any officer duly authorized to make such certificate or endorse-* 
ment; or, 

(3.) Any certificate of the proof of any deed, will, or other instrument, which by 
law may be recoi-ded, made, or purporting to have been made, by any court or 
officer duly authorized to make such certificate : 

With ratent to defraud, shall be adjudged guilty of forgery in the first degree. 

23. Every person who shall be convicted of having forged, counterfeited, or 
falsely altered, 

(1.) Any certificate or other public security, issued, or purporting to have been 
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issued, under the authority of this istate, by virtue of any law thereof; or any bill of ' 

credit heretofore issued by or under the authority of the legislature of this state, or 
purporting to have been so issued ; by which certificate, bill, or other public secu- 
rity, the payment of any money absolutely, or upon any contingency, shall be pro- 
mised, or the receipt of any money, goods, or valuable thing, shall be acknow- 
ledged ; or, 

(2.) Any certificate of any share, right, or interest in any public stock, created by 
virtue of any law of this state, issued, or purporting to have been issued, by any 
public officer ; or any other evidence of any debt or liability of the people of this 
state, either absolute or contingent, issued, or purporting to have been issued by 
any public officer ; or, 

(3.) Any endorsement or other instrument, transferring, or purporting to transfer 
the right or interest of any holder of any such certificate, public security, bill of 
credit, certificate of stock, evidence of debt, or liability, or ot any person entitled to 
such right or interest : 

With* the intent to defraud the people of this state, or any public officer thereof, 
or any other person, shall be adjudged g\iilty of forgery in the first degree. 

24. Every person who shall forge or counterfeit the great or privy seal of this Forging lealt. 
state ; the seal of any public office authorized by law ; the seal of any court of 

record, including surrogate's seals ; or the seal of any body corporate, duly incor- 
porated by or under the laws of this state.; or who shall falsely make, or forge, or 
counterfeit, any impression purporting to be the impression of any such seal ; with 
intent to defraud^ shall, upon conviction, be adjudged guilty of forgery in the second 
degree. 

25. Every person who, with intend to defraud, shall falsely alter, destroy, cor- Altering, Sec, 
rupt, or falsify, ^ ^"""^^ ^«- 

(1.) Any record of any will, conveyance, or other instriunent, the record of 
which shall by law be evidence ; or, 

(2.) Any record of any judgment in a court of record, or any enrolment of any 
decree of a court of equity ; or, 

(3.^ .The return of any officer, court, or tribunal, to any process of any court ; 
shall, upon conviction, be adjudged guilty of forgery in the second degree. 

26. Every person who shall falsely make, forge, or alter, any entry in any book False entries, &c 
of records ; or any instrument purporting to be any record or return, specified in *" records, &c 
the last section ; with intent to defraud, shall, upon conviction, be adjudged guilty 

of forgery in the second degree. 

27. If any officer authorized to take the proof or acknowledgment of any con- False certificates, 
veyance of real estate, or of any other instrument which by law may be recorded, 

shall wilfully and falsely certify that any such conveyance or instrument was acknow- 
ledged by any party thereto, when in truth no such acknowledgment was made ; or 
that any such conveyance or instrument was proved, when in truth no such proof 
was made ; he shall, upOn conviction, be adjudged guilty of forgery in the second 
degree. 

28. Every person who shall be convicted of having counterfeited any of the gold Counterfeiting coin. 
or silver coins, which shall be at the time current by custom or usage within this 

state, shall be adjudged guilty of forgery in the second degree. 

29. Every person who shall be convicted of having counterfeited any gold or Counterfeiting 
silver coin of toy foreign government or country, with the intent of exporting the foreign coin, 
same, to injure or defraud any foreign government or the subjects thereof, shall be 

deemed guilty of forgery in the third degree. 

30. Every person who shall be convicted of, 

(1.) Having made or engraved, or having caused or procured to be made or Plates similar to 
engraved, any plate in the form or similitude of any promissory note, bill of *>»nk-biUs, &c 
exchange, draft, check, certificate of deposit, or other evidence of debt issued by 
any incorporated bank in this state, or by any bayk incorporated under the laws of 
the United States, orN of any state or territory thereof, or under the laws of any 
foreign country or government, without the authority of such bank ; or, 

(2.) Having or keeping in his custody or possession^ any such plate, without the 
authority of such bank, with the intent of using, or having the same used, for the 
purpose of taking therefrom any impression to be passed, sold, or uttered ; or 

(3.) Having or keeping in his custody or possession, without the authority of such 
bank, any impression taken from any such plate, with intent to have the same filled 
\ip and completed for the purpose of being passed, sold or uttered ; or, 

(4.) Having made or caused to be made, or having in his custody or possession. 
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Similitude defined. 



Selling, &c., coun- 
terfeit notes. 



Forging certain 
instruments. 



Forging public 
accounts, &C. 



Books of monied 
corporations. 



Haying counterfeit 
notes in possession, 
&c. 



Possessing other 
coimterfeit instru- 
ments. 



any plate upon which shall be engraved any figures or words, which may be used 
for the purpose of falsely altering any evidence of debt issued by any such incor- 
porated bank, with the intent of having the same used for such purpose : 
Shall be adjudged guilty of forgery in the second degree. 

31. Every plate specified in the last section shidl be deemed to be in the form 
and similitude of the genuine instrument imitated, in either of the following cases : 

(1.) When the engraving on such plate resembles and conforms to such parts of 
the genuine instrument as are engrav^ : or, 

(2.) When such plate shall be partly finished, and the part so finished res^nbles 
and conforms to similar parts of the genuine instrument. 

32. Every person who shall be convicted, 

(I,) Of having sold, exchanged, or delivered, for any consideration, any forged or 
counterfeited promissory note, check, bill, draft, or other evidence of debt or en- 
gagement for the payment of money absolutelyi or upon any contingency, knowing 
the same to be forged or counterfeited, with intention to have the same uttered or 
passed : or, 

(2.) Of having ofiered any such note or other instrument for sale, exchange, or 
delivery for any consideration^ with the like knowledge and with tlie like inten* 
tion: or, 

(3.) Of having received any such note or other instrument upon a sale,exchange» 
or delivery, for any consideration, with the Uke knowledge and with the like in- 
tention : « ^ 

Shall be adjudged guilty of forgery in the second degree. 

33. Every person who, with intent to injure or defraud, shall falsely make, alter, 
&r^, or counterfeit, 

(1.) Any instrument or writing, being or purporting to be, any process issued by 
any competent court, magistrate, or omeer ; or bein^ or purporting to be, any 
pleading or proceeding fil^ or entered in any court of law or equity : or bemg or 
purporting to be, any certificate, order, or allowance by any competent court or 
officer, or being or purporting to be, any licence or authority authorized by any 
statute: 

(2.) Any instrument or writing, being or purporting to be, the act of another, by 
which any pecuniary demand or obligation shall be or shall purport to be, created, 
increased, discharged, or diminished, or by which any rights or property whatever 
shall be or purport to be, transferred, conveyed, discharged, diminished, or in any 
manner affected, the punishment of which is not herein before prescribed : 

By which false making, forging, altering or counterfeiting, any person may be 
affected, bound, or in any way injured in his person or property, upon conviction 
thereof shall be adjudged guilty of forgery in the third degree. 

34. Every person who, with intent to defraud, shall make any false entry, or 
shall falsely alter any entry made in any book of accounts, kept vol the office of the 
comptroller of this state, or in the office of the treasurer, or of the surveyor-general, 
or of any county treasurer, by which any demand or obligation^ claim, right, or in- 
terest, either against or in favour of the people of this state, or any county or town, 
or any individual, shall be or shall purport to be discharged, diminished, increased, 
created, or in any manner affected, shall^ upon conviction^ be adjudged guilty of 
forgery in the third degree. 

o5. Every person who, with intent to defraud, shall make any false entry, or 
shall falsely alter any entry made in any book of accounts kept by any monied cor- 
poration within this state, or in any book of accounts kept by any such corporation 
or its officers, and delivered or intended to be delivered, to any person dealing with 
such corporation, by which any pecuniary obligation, claim, or credit, shall be or 
shall purport to be, discharged, diminished, increased, created, or in any manner 
affected, shall, upon conviction, be adjudged guilty of forgery in the third degree. 

36. Every person who shall have in his possession any forged, altered, or coun- 
terfeit negotiable note, bill, draft, or other evidence of debt, issued or purporting to 
have been issued, by any corporation or company duly authorized for that purpose 
by the laws of the United States or of this state, or of any other state, government 
or country, the forgery of which is herein before declared to be punishable, know* 
ing the same to be forged, altered, or counterfeited ; with intention to utter the 
same as true or as false, or to cause the same to be* so uttered with intent to injure 
or defraud, shall upon conviction, be subject to the punishment herein prescribed 
for forgery in the second degree. 

37. Every person who sluiU have in his possession any forged or counterfeited 
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instrument^ the forgery of which is herein before declared to be punishable (except 
such as are enumerated in the last section), knowing the same to be forged, coun- 
terfeited or falsely altered, with intention to injure or defraud, by uttering the same 
as true or as false, or by causing the same to be so uttered, shall be subject to the 
punishment herein provided for forgery in the fourth degree. 

38. Every person who shall have in his possession any counterfeit of any gold or Possessing counter- 
silver coin, which shall be at the time current in this state, knowing the same to be ®' ^°"*^* 
counterfeited, with intention to defraud or injure, by uttering the same as true or 

as false, or by causing the same to be so uttered, shall, upon conviction, be ad- 
judged guilty of forgery in the fourth degree. 

39. Every person who shall be convicted of having uttered and published as Uttering counter- 
true, and with intent to defraud, any forged, altered or counterfeited instruments, ^*^*** 

or any counterfeit gold or silver coin, the forging, altering or counterfeiting of 
which is herein before declared to be an o£fence, knowing such instrument or coin 
to be forged, altered or counterfeited, shall suffer the same punishment herein 
assigned for the forging, altering or counterfeiting the instrument or coin so uttered, 
except as in the next section specified. 

40. But if it appear on the trial of the indictment that the accused received such Jbi<>* when to be 
forged or counterfeited instrument or coin of another, in good faitii and for a c^ood d^g^ '" ^ 
or valuable consideration, without any circimistances to justify a suspicion of its 

being forged or counterfeited, the jnry may find the defendant guilty of forgery in 
the fourth degree. 

41. If any one shall, with intent to injure or defraud, make any instrument in False instrument in 
his own name, intended to create, increase, discharge; defeat or diminish any pecu- <>"« s own name, 
niary obligation, right or interest, or to transfer or affect any property whatever, 

and shall utter or pass it, under the pretence that it is the act of another who bears 
the same name, he shall, upon conviction, be adjudged guilty of forgery in the same 
degree as if he had forged the instrument of a person bearing a different name from 
his own. 

42. Persons convicted of the different degrees of forgery herein specified shall Punishment for 
be punished as follows : forgery. 

(1.) Those convicted of forgery in the first degree, by imprisonment in a state 
prison for a term not less than ten years. 

(2.) Those in the second degree, by the like imprisonment, not more than ten 
and not less than five years. 

(3.) Those in the third degree, by the like imprisonment, not exceeding five 
years. 

(4.) Those in the fourth degree, by the like imprisonment, not exceeding two 
years, or by imprisonment in a county gaol not exceeding one year. 

43. The total erasure or obliteration of any instrument or writing, vidth inteut Total erasure, &c> 
to defi^ud, by which any pecuniary obligation, or any right, interest or claim to of instruments, 
property shall be, or shall be intended to be created, increased, discharged, dimi- 
nished, or in any manner affected, shall be deemed forgery in the same manner 

and in the same degree as the false alteration of any part of such instruments or 
writing. 

44. Where different parts of several genuine instruments shall be so placed or Joining parts of 
connected together as to produce one instrument, with intent to defraud, the same ^'^t"*"^"*^- 
shall be deemed forgery in the same manner, and in the same degree, as if the parts 

so put together were falsely made or forged. 

45. Every instrument partly printed and partly written, or wholly printed, with What to be 
a written signature thereto ; and every signature of an individual, firm, or corporate ^"^"^K*- 
body, or of any officer of such body, and every writing purporting to be such sig- 
nature, shall be deemed a writing and a written instrument within the meaning of 

the provisions of this chapter. 

46. Wherever, iby any of the foregoing provisions, an intent to defraud is re- Intent to defraud. 

auired to constitute forgery, it shall be sufficient if such intent appear to defraud 
ie United States, any state or territory, any body corporate, any county, city, town 
or village, or any public officer in his official capacity, any co-partnership, or any one 
of such partners, or any real person whatever. 

47. The false making, forging or counterfeiting of any evidence of debt, issued Pretended signa- 
or purporting to have been issued, by any corporation having authority for that pur- ^' *^ corporate 
pose, to which shall be affixed the pretended signature of any person as an agent or 

officer of such corporation, shall be deemed forgery in the same degree, and in the 
same manner, as u such person was at the time an officer or agent of such corpora- 

Q 
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tion ; notwithstanding such person may never have been an officer or agent of such 
corporation, or notwidistabding there never was any such person in existence* 



Extract from the Penal Code prepared hy the Indian Law Commissioners. 

" The giving of false evidence must always be a grave offisnce. But few points 
" in penal legislation seem to us clearer than that the law ought to make a distinc- 
" tion between that kind of false evidence which produces great evils, and that kind 
" of false evidence which produces comparatively slight evils. 

** As the ordinary punishment of false evidence, we propose imprisonment for a 
" term of not more than seven years, nor less than one year. If the false evidence 
'* is given or fabricated with intent to cause a person to be convicted of a grave 
** offence not capital, we propose that the person who gives or fabricates such evi- 
*' dence may be punished with the punishment of the offence which he has attempted 
" to fix on another. If the false evidence be given or fabricated with the intention 
'* of causing death, we propose to punish it in the same manner in which we pro- 
" pose to punish the worst attempts to murder. If such false evidence actually 
" causes death, the person who has given or fabricated it falls under the definition 
*' of murder, and is liable to capital punishment. In this last point, the law, as we 
" have framed it, agrees with the old law of England, which, though in our opinion 
*' just and reasonable, has become obsolete." 



Extract from the Introductory Report to the Code of Crimes and Punishments 
prepared for the State of Louisiana by Mr. Livingstone. 

" Perjury is one of the offences which not only affects the administration of jus- 
" tice, but all the other operations of government in its various departments. By 
^* the English law this crime could only be committed by false swearing in some 
" judicial proceeding. Our statute of 1805 wisely extends it to all cases in which 
'* depositions or affidavits are taken pursuant to the laws of the territory. Doubts 
" might arise, under this statute, whether affidavits or depositions, taken under laws 
" made subsequent to that statute, were included in it ; and also, whether the affi- 
" davits and depositions intended were not exclusively such as were taken as evi- 
•* dence in a judicial proceeding. The code, by covering a broader ground, puts an 
" end to those doubts. It defines the crime to be ^ a falsehood asserted verbally or 
" * in writing, deliberately and wilfully, relating to something present or past, under 
*' ' the sanction of an oath, or such other affirmation as is or may be by law made 
" ' equivalent to an oath, legally administered under circumstances in which an oath 
" ' or affirmation is required by law, or is necessary for tlie prosecution or defence 
" ' of private right, or for the ends of public justice/ This definition includes all 
'* testimony andjudicial oaths whatsoever, whether oral or written; and it further 
*' extends the provisions of our statute so as clearly to embmce all other oaths which 
" are required by law to attest the truth of any fact, such as declarations under the 
** quarantine laws and the like; in all of which cases the moral evil and the injury 
" to the community may be as great as if the perjury were committed in a court of 
" justice. Yet a deliberate falsehood, asserted under oath, according to our present 
" laws would not be punishable at all, except it were connected with a judicial pro- 
" ceeding, unless special provision to that effect should be made in the law requiring 
" the oath, which is frequently neglected where it is necessary, and for want of a 
*' general provision, such as the code contains, unnecessarily increases the length of 
" our laws where it is not neglected. The definition excludes the breach of promis- 
" sory oaths, such as oaths of office, from the guilt of perjury, because there the 
" offence is not one that exists in taking the oath, which may be done with the sin- 
" cerest intentions of keeping it, but in some act done subsequently, which may be 
" inconsistent with it. If that act be sufficiently injurious to call for the animad- 
^' version of the law, it will be found to have been provided against, under its proper 
'* head ; if it be not, it is contrary to the principle of this code to punish it, however 
'* unconscientious it may be : for we cannot too often repeat, that the endeavour has 
" been to place no acts in the ranks of offences but such as were injurious, and were 
" done either with a design to injure, or with an inattention to the rights of others, 
'* that is nearly as reprehensible. 

" This chapter punishes, under the appellation of false swearing, all deliberate 
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** falsehoods, asserted in voluntary aflSdavits, not taken in the course of judicial pro- 
" ceedings, nor required by law, but yet made the engines of detraction and other 
" mischiefs, for which it is deplored by writers on English law, that it affoi-ds no 
** remedy. The punishment ot this last offence is, of course, lighter than the former ; 
" but the prevalence of the evil seemed to require that it should be repressed by a 
" penalty ; and the nature of the crime suggested the further provision, that a con- 
** viction for this offence might be given in evidence against tlie credit of the party 
** in any case in which he might be sworn as a witness. 

" On this head of perjury, too close an adherence to the English law led me to 
** insert an article, which further reflection has induced me to wish may be erased. 
** It is the second of the chapter, which provides for a case that will probably never 
" happen, and can cause no injury if it should, — ^the case of a witness swearing to a 
** fact that is true, although at the time he believes it to be false. 

"The suborner to perjury is made Uable to the same punishment with the 
" principal offender. In this the code agrees with the present law ; and it adopts 
" the same measure with respect to false swearing. It also adds a hghter penalty 
" on him who makes an ineffectual attempt to procure the commission of either of 
** these offences.'* 
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COMMISSION 

FOR 

INQUIRING INTO THE COURTS OF LAW IN SCOTLAND. 

6th October 1837; Sealed 2Sth October 1837. 



VICTORIA R. 

WHEREAS Her Majesty's Royal Predecessor King William the Fourth did, 
by His Letters Patent under the Seal appointed by the Treaty of Union to be 
kept and made use of in place of the Great Seal of Scotland, bearing date the 
Nineteenth Day of October, in the Seventh Year of His Majesty's Reign, constitute 
and appoint His trusty and well-beloved George Joseph Bell, Professor of Law in 
the University of Edinburgh ; John Archibald Murray, His Advocate for Scotland ; 
Sir John Campbell, Knight, His Attorney-General of England ; John Cuning- 
hame, His Solicitor-General for Scotland ; James Reddie, Advocate, and Principal 
Town Clerk of Glasgow ; Andrew Rutherfurd and Adam Anderson, Advocates ; 
John Elliot Drinkwater, Barrister-at-Law ; and William Bell and John Dundas, 
Clerks to His Signet, or any Three or more of them, to be His Commissioners for 
Inquiring into the Courts of Law in Scotland. And Her present Majesty, con- 
sidering that said Letters Patent or Commission have fallen, or may fall, in respect 
of the demise of His late Majesty of glorious memory : And Her Majesty being 
further graciously pleased to renew the said Commission, and being resolved to 
commit to the said persons the said office of Commissioners for making the aforesaid 
Inquiries, with all the powers conferred upon them by His said late Majesty, and 
for the same ends and purposes. Therefore Her Majesty's Royal Will and Pleasure 
is, that Letters Patent be forthwith made and passed under the Seal aforesaid, 
nominating, consttuting, and appointing, like as Her Majesty by these presents 
nominates, constitutes, and appoints the said George Joseph Bell, John Archibald 
Murray, Sir John Campbell, John Cuninghame (now one of the Senators of the 
College of Justice), James Reddie, Andrew Rutherfurd, (now Her Majesty's 
Solicitor-General for Scotland), Adam Anderson, the said John Elliot Drinkwater 
(now John Elliot Drinkwater Bethune), William Bell, and John Dundas, or any 
Three or more of them, to be Her Commissioners for making a full and diligent 
Inquiry. 

Ist. As to the Fees now exigible from Suitors in the Court of Session in 
Scotland, and the practicability of diminishing the same, by reducing the establish- 
ment of Clerks and other Officers now receiving such Fees or otherwise. 

2ndly. As to the methods now followed of preparing Records in the said Court, 
and any alteration it may be fit to make in such methods, with a view to correct in- 
vestigation, and to economy and despatch. 

3rdly. As to the present form of enforcing Judicial Decrees by the Diligence of 
Homing and Caption, and Imprisonment, and the expediency of making any 
alteration in the Law and Forms touching such Proceedings. 

4thly. As to the Forms of Proceeding now established in the SheriflF Courts of 



Digitized by 



Google 



iv COMMISSION. 

Scotland, and the fitness of making any alterations therein, and generally as to the 
Constitution and Jurisdiction of such Sheriff Courts, and the expediency of re- 
gulating or enlarging such Jurisdiction. 

5thly. As to the expenses of Criminal Proceedings, and the Funds from which 
they should be defrayed. 

6thly. As to the Forms now used for the Completion and Transference of 
Heritable Rights, and the expediency of changing those Fornjs with a view to 
cheapness and security. 

7thly. As to the arrangements of Judicial Business in the Court of Session and 
other Courts. 

8thly. As to the execution of the Duties formerly discharged by the Commissary 
Court, but now transferred by Statute to the Court of Session. 

9thly. As to the execution of the duties formerly discharged by the Admiralty 
Court, now transferred by Statute to the Court of Session. 

lOthly. As to the execution of the duties of the Court of Exchequer in Scotland. 

1 Ithly. As to the Numbers, Duties, and Emoliunents of the Clerks and other 
Officers employed in the Court of Session, and in the General Register House, in 
connexion with the said Court, as also with any Office that may be requii-ed for 
Sequestrations, or for the administration of the Bankrupt Law, or otherwise. 

12thly. As to the safe Custody and Administration of the Monies and Estates of 
Minors, Lunatics, Bankrupts, Suitors, or other Persons, consigned or paid to Judicial 
Factors or otliers, and the Appointment of an Accountant- General or other Officer 
for the Custody and Administration of these Estates and Monies : or how far such 
Superintendence and Administration might be efficiently discharged by the Officers 
on the present establishment of the Court, or otherwise. 

ISthly. As to any Regulations by which Jury Trial in Scotland may be 
improved, and in what Cases, and under what Regulations, Proofs upon Commission 
ought to be allowed. 

14thly. As to the best Forms of Diligence for Attaching and bringing to Sale 
the Heritable and Personal Property of Debtors, including Sequestration for 
Rents. 

ISthly. As to the Emoluments of SheriflF Clerks in Scotland, and whether they 
exceed a suitable remuneration for their services. 

16tlily. As to any and what Legislative Measures ought to be brought forward 
in reference to the matters contained in this and the former Commission, with the 
view of diminishing expense, removing delay, and improving the Administration 
of Justice in Scotland. 

ITthly. As to the expediency of making any alteration in the present system of 
Registration of Deeds relating to Landed Property, particularly in regard to the 
Local Registers for Counties. 

ISthly. As to the Fees now exigible for recording Deeds or other Documents, 
and for making Searches of the Public Records, and the expediency of regulating 
and diminishing the same. 

I9thly. As to the Number, Duties, and Emoluments of the Clerks and other 
Officers of the Court of Justiciary, and of those employed upon the Circuits. 

SOthly. As to the expediency of extending the Circuits of the Supreme Court, 
and of the Circuits being performed by a certain number of non-resident Sheriffs, 
who should be retained for that express purpose. 

21st. As to the Law and Practice with regard to Police and other Summary 
Convictions for smaller Offences^ and how far the procedure relative thereto can be 
improved* 
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And for the better discovery of the truth in the premises, We do, by these presents, 
give and grant to you, or any Three or more of you, full power and authority to call 
before you, or any Three or more of you, such and so many of the OflScers, Clerks, and 
other Persons belonging to the said Courts, as you shall judge necessary by whom 
you may be the better informed of the truth in the premises. And to inquire of the 
premises, and every part thereof, by all lawful ways and means whatsoever. And 
We do hereby give and grant to you, or any Three or more of you, full power and 
authority, where the same shall appear to be requisite, to administer an Oath or 
Oaths to any person or persons whatsover, to be examined before you, or any Three 
or more of you, touching or concerning the premises. And We also give and grant 
to you. Our said Commissioners, or any Three or more of you, full power and 
authority to cause all and singular the Officers, Clerks, and other persons 
belonging to the said Courts, to bring and produce upon Oath before you, or any 
Three or more of you, all and singular Rolls, Records, Orders, Books, Papers, or 
other Writings, belonging to the said Courts, or any of them, or belonging to any 
of the Officers of the same, as Officers of the said Courts. 

And Our further Will and Pleasure is, that you, or any Three or more of you, 
having due rega^rd to the Reports made by the Commissioners appointed by His 
said late Majesty, for making the aforesaid Inquiries, do, on or before the first 
day of July, One Thousand Eight Hundred and Thirty-eight, certify unto Us, in 
writing, under your Hands and Seals, all and eveiy your several Proceedings, 
by virtue of these Presents, and what Regulations and Alterations respecting such 
matters you shall tliink fit to be established. And We further Will and Command, 
and by these Presents ordain, that this Our Commission shall continue in full force 
and effect, and that you. Our said Commissioners, or any Three or more of you., 
may, from time to time, proceed in the execution thereof, and of every matter and 
thing therein contained, although the same be not continued from time to time by 
adjournment. 

And^ We hereby Command all and singular Our Justices of the Peace, Sheriffs 
and Stewards, Magistrates of Burghs, Constables, Officers, Ministers of Justice, 
and all other Our Loving Subjects whatsoever, that they be assistant to you, and 
each of you, in the execution of these Presents. And We also hereby nominate 
and appoint Our trusty and well-beloved William Waddell, one of the Clerks 
to Our Signet, to be Clerk or Secretary to you, the said Commissioners, and 
authorize you, or the senior Member present at any of your ]Meetings, to administer 
to him the Oath defdeU administratione^ in common fonn. 

And We hereby Direct and Command that the said Letters Patent do pass the 
Seal aforesaid, per saltum, without passing any other Seal or Register. For 
doing whereof, these Presents shall be to the Director of Our Chancellary for 
Writing the same, and to the Lord Keeper of the said Seal, for causing the same 
to be appended thereto, a sufficient Warrant. 

Given at Our Court at St. James's, the Sixth day of October, 
One Thousand Eight Hundred and Thirty-seven, in the 
First Year of Our Reign. 

By Majesty's Command, 

(Signed) J, RUSSELL. 
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FOURTH REPORT. 



TO THE QUEEN'S MOST EXCELLENT MAJESTY IN HER HIGH 

COURT OF CHANCERY. 

In three preceding Reports we had the honour of stating the result of various 
investigations made in obedience to the Commissions under which we have suc- 
cessively acted. These Reports embrace the larger and more important subjects 
to which our attention was directed; but there remained others upon which our 
inquiries were less matured. Upon these also we have collected much valuable 
evidefice> consisting of various Returns, and of opinions and suggestions with which 
we have been favoured from different quarters, many of them of high authority. 
Various circumstances have prevented us, within the period assigned to our labours, 
from maturing our opinions upon the subjects not comprehended in the previous 
Reports. 

We therefore beg leave humbly to report to your Majesty the materials which 
have been collected, and which we have digested and arranged, as not unlikely 
to be useful in any legislative measure that may be proposed relative to these 
subjects. ' 

GEORGE JOS. BELL. 

AND. RUTHERFURD. 

J. CUNINGHAME. 

JOHN A. MURRAY. 

JAS. REDDIE. 

ADAM ANDERSON. 

WILLIAM BELL. 

J. CAMPBELL. 

Dated this \ 

25th day of Nacember 1839. J 
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THE QUESTIONS 



CIRCULATED BY THE COMMISSIONERS IN REGARD TO 

JURY CAUSES. 



1. Does any improvement occur to you to be made in Trial by Jury in Civil Causes ? 

2. Can you suggest any improvements in regard to the preparation of Issues ? In answer- 

ing this question, you will be pleased to advert particularly to Cases of Reduction 
on the ground of imbecility and circumvention. Frauds bv Bankrupts, whether undeir 
the Statute or at Common Law, and other Cases of the like nature, and consider how 
far it is expedient to try such Cases by the General Issue, or by Special Issues. 

3. Have you any improvements to suggest with regard to the granting of Commissions for 

the Examination of Witnesses who cannot, or are not bound to attend, or the postpone- 
ment of Trial to obtain the Examination of Witnesses abroad, or absent on other suffi- 
cient grounds ? 

4. Or with regard to the granting of Diligence for the recovery of Written Documents to 

be used at the Trial ? 

5. Have any, or what disadvantages been experienced in regard to the production or admis- 

sion of such documents as evidence at the Trial ? 

6. Does it appear to you that any beneficial Regulation can be made in regard to the no- 

tice of production of writings, plans, models, and the like ? 

7. Hojv far ought the .Pleadings or Record to be admitted or referred to, and under what 

Regulations, as to the right of reply or otherwise ? 

8. Can you sui^est any Regulations likely to be of advantage with regard to the Exami- 

nation ofWitnesses, whether in chief or in cross-examination ? 

9. Ought any alteration to be made in the course of pleading at the Trial, in regard to the 

right of reply, and the method in which the case is laid before the Jury, by Counsel ? 

10. Can you suggest any improvement either in regard to the taking of Exceptions at the 

Trial, or afterwards preparing Bills of Exceptions ? 

11. Or in regard to the hearing and disposal of such Bills of Exception, and of Motions for 

new Trial generally ? 

12. Under what Regulations, as to the Matter of Expenses, ought new Trials to be granted, 

keeping in view the different grounds on which such Applications proceed — ^misdirection 
of tue Judge — mistake of the Jury, &c. ? And, in like manner, how ought the ques- 
tion of Expenses to be regulated when the new Trial is granted on a Bill of Excep- 
tions ? 

13. In general, have you any suggestions to oflfer in regard to the Expenses of the Proceed- 

ings in Jury Trials ? 

14. Ought Proofs by Commission in any case to be allowed ; and, if so, under what Regu- 

lations? 

15. Can you suggest any proper course for the Preparation of Special Cases for the opinion 

of the Court ? 
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EXAMINATIONS. 



COURT OF SESSION.— JURY CAUSES. 



No. 1. 



SIR JrOHN CAMPBELL, His Majesty s Attoimey -General, Examined, 



Do you approve of the arrangement by which the chiefs of the several English Courts 
try the causes at Guildhall? and do you think it is an arrangement that ought to be 
followed in Scotland? or would you think it advisable that the Judges in rotation should take 
the duty of Jury Trial at Edinburgh ? — Supposing the Presidents to be competent, as I 
have no doubt they are, it is much better that the trials should be before the Presidents than 
before the Judges in rotation. In London it is so, usually speaking ; and I think that, by 
practice, the chiefs of the court acquire dexterity and skill in trying causes which is very 
beneficial to the suitors; and I should think that would be more essential in Edinburgh, 
where Jury Trials are much less frequent. 

Is there any particular reason for confining to the chiefs the trials at Guildhall ? — I do not 
know any, except that it was thought that it was likely to be better done by one Judge 
constantly sitting ; and that Judge probably would be the chief of the Court. 

Does any suggestion occur to you with reference to the preparation of issues ? — I must say 
that, speaking not disrespectfully, the issues have been very badly settled ; generally speaking, 
they Imve b^n too much multiplied; and a number of issues that are proposed for the 
determination of the Jury are not very material. 

You know the nature of the Scotch records— do you conceive that those could be sent 
to the Jury, with power to the Jud^e to direct the Jury to find for the pursuer or the 
defender upon the case as opened, without a specific issue at all ? — I am afraid not ; I think 
it would lead to great confiision. 

You are aware that, in the mode of procedure in the Scotch Courts, there is nothing like the 
English special pleading ? — It much more resembles issues directed by a court of equity ; in 
that case the Equity Judge states what the issue shall be. Then it is referred to a master in 
Chancery to frame the exact words of the issue, if the counsel differ about it ; but, in the 
order directing the trial of an issue, the question is specifically stated ; and it is of the greatest 
hnportance that the issue should be distinctly stated. 

Have you any issues at conunon law ? — ^There have been late regulations making issues 
more specific ; the general issue is now abolished ; the defendant is now obliged to state 
specifically what he denies; and whatever he does not deny, he is supposed to admit. I 
should think it of great importance that there should be some improvement introduced as to 
the mode of framing issues in Scotland — ^that seems to me to be one very great obstacle which 
has had to be encountered in the Trial by Jury here ; if the counsel were to meet and to 
agree what the question was, under the control of the Judge, I think that might effect 
tn$ object 

Suppose a case where a deed is brought under challenge on the ground of facility or lesion, 
should you think it right to frame the issue, whether it is a deed or no deed, or whether the 
party was imposed upon ; or do you think that a general issue should be framed, including 
the specific ground of reduction ? — I should think that it is better that the fact upon which 
the deed is challenged should be specifically left to the Jury. If there be one specific ground 
upon which it is alleged that the deed is void, I should think it was much better to confine 
the attention of the Jury to that question specifically. 

Under the new system in the Kind's Bench, how are the issues prepared ? — It arises out of 
our form of pleading ; the declaration, the plea, and the replication bring the cause to an 
issue. The declaration contains the plaintiff's complaint ; then the plea is the defence. If 
the plea denies certain facts that are in the declaration, here is an issue joined ; it may admit 
those facts, and allege some other facts which is to do away with the effect of the facts stated 
by the plaintiff in the declaration ; that we call confessing and avoiding. Then the plaintiff 
is to reply — if he denies the facts alleged by the defendant in his plea, we ha!ve an issue. But 
it is possible that he may admit them, and allege something new, and then the defendant has 
to rejoin ; if he denies what the plaintiff has alleged, we have an issue ; so that you go on till 
the one directly gives the other the lie ; then they go to trial. 

Are the allegations of the parties generally embraced in the four papers you have 
described ? — ^They very seldom go beyond ; there is generally an iasue joined by the defen- 
dant, denying something material that is alleged by the plaintiff in his declaration. 

Then you do not allow him to say, supposing this were true, still you are not entitled?— 
Then that leads to a demurrer. He may say^ supposing all these facts are true, you are not 
entitled to sue ; and then there is a demurrer. 

S.L.i?.— 4. ^ B 



Examinations. 
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Ezaminations. 

NaT. 
Sir John Campbell* 



Would he be allowed both to deny the law, and to deny the facts ? — No, he cannot do that ; 
but he may plead, and afterwards go on to move in arrest of judgment. Suppose that the 
plaintiff, in his declaration, states certain facts, and it is doubtful whether those facts render 
the action maintainable, and the defendant means to deny those facts, he may by his plea. 
Then he may go to trial upon the issue so joined ; and if the verdict is against him, he may 
move in arrest of judgment, that is, he may move the Court that the judgment shall be arrested, 
and that, although there has been a verdict against him, there shall be no execution : and 
then he may take the opinion of the Court as to whether those facts are sufficient to 
maintain the action. That has this effect, that he has no costs ; each party pays his owa 
costs. But he cannot at the same moment deny the facts, and urge that those facts are not 
sufficient to maintain the action. If he demurs, he admits the facts ; therefore Lord Coke 
says, that if the facts are doubtfuj, it is better to plead and deny them, and take your chance 
of a verdict, and then move in arrest of judgment. 

If he demurs, he is held to admit the fact irrevocably ? — Yes, you may deny the facts, and 
you may allege something new. A statute was passed in the reign of Queen Anne, which 
allows double pleading; and you may deny the facts, and allege something new, which should 
take off from the effect of those facts if they were established. 

How would the issue be made up in that case ? — ^There would be several issues for the jury ; 
there would be first an issue upon the fact alleged by the plaintiff, and which the defendant 
denies. Then there would be an issue upon the fact alleged by the defendant, and which 
the plaintiff denies ; and then, if either of those pleas should be found for the defendant, he 
would be entitled to judgment in his favour. 

Has the party by the English forms no means of knowing the specific grounds upon 
which the plaintiff's case is to be made out ; as, for example, if sued as a copartner, has he 
any means of knowing from the record the particular way or ground upon which partnership 
is proposed to be established against him ? — He would not ; because the plaintiff in his 
declaration would merely aver that the party sued contracted jointly with any other person, 
upon which the issue would be joined. 

In case it should appear that the defendant was surprised at the trial, would he be allowed 
a new trial ? — He would be allowed a new trial on payment of costs. 

Are those cases of surprise frequent ? — Not frequent, because it is pretty well conjectured 
what evidence will be brought. 

Independently of what may be considered to be such surprise as would give the party a 
right to a new trial, do you think inconvenience is practically felt in England from one 

!)arty not understanding the case of his opponent ? — 1 think not ; and I believe there is much 
ess inconvenience felt upon that account than what would arise from the practice of introducing 
evidence upon the record. 

Would it be struck out as impertinent matter in the adjusting of the record, to state, for 
instance, where a party is sued as a copartner, the circumstances in which it is alleged that he 
became a partner ? — I think it would be struck out ; that would be stated in evidence, that is, 
in a question between third persons and the partners. Where partners sue inter se, of course 
those circumstances would be statecL 

Is there any mode, in the preparatory stages of a cause in England, by which one of the 
parties may be personally or judicially examined ? — ^There may be a bill of discovery filed in 
the Court of Chancery — that is the only way ; you cannot examine him before the Court in 
which the action is pending, but you may file a bill of discovery against him. 

Can the answers obtained to that bill of discovery be used in evidence ? — ^Yes ; but they 
are generally so framed that it is impossible to read them ; it is not once in a hundred times 
that you can read them. 

Has it not been proposed to remedy that ? — It has been proposed that the party should be 
examined upon oath before the jury ; but I am afraid that would not answer well in practice. 
Formerly, with regard to commissions for the examination of witnesses, you could not compel 
the parties to join in a commission to examine witnesses, and you were obliged to go to the 
Court of Chancery, and file a bill, and get a commission from the Court of Cnancery ; that is 
now remedied, and there may a commission issue from the court in which the cause is 
pending. 

Is any inconvenience experienced in the EngUsh Courts from persons taking commissions 
for examining witnesses abroad for the purpose of delay ? — I am not aware of any. Where it 
is believed that delay is the object, the trial proceeds. 

Suppose a person swears for the purpose of delay, that there is a necessary witness in the 
East Indies, will the Court go to any extent into the case, to see whether it is a proper 
application or not ? — ^They would prima facie take the affidavit ; but, if it were made to appear 
that it was for delay, they would disregard the commission, and proceed to trial. 

Would they take an opposite affidavit that that witness was not necessary ? — ^They would 
not take a general denial that he was not necessary ; but, if it could be made to appear by 
other circumstances that he was not necessary, and that delay was the object, they would not 
wait for him. 

Have you ever experienced any practical abuse in England in this respect ? — ^Yes. I have 
known it abused. I have no doubt that our courts would listen to any application to quash a 
commission upon reasonable ground being made out for believing that it was obtained for 
delay. Suppose it was alleged, in an action brought for not performing a contract entered 
into in Scotland, that there was a material witness in the East Indies, in that case, upon the 
simple shewing of what the facts were, the Court would at once see that the object was for 
delay ; and I should think they would not grant the commission, or that they would recall it 
With us, the course is what I am going to describe — ^that when a cause is ripe for trial, it lies 
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upon the party who wishes to postpone the trial, to move that it may be postponed. He states 
in his affidavit or affidavits the grounds upon which he alleges that the trial should be post- 
poned, as for example, that he has witnesses abroad whom he expects to return. Then the 
other side has an opportunity of answering his affidavits before the order is made for postponing 
the trial; and it is not till both sides have been heard, that the trial is ordered to be postponed. 
It happens every term that there are applications to put off trials, which are refused, because 
it is supposed that delay is the object. 

Then it depends upon the circumstances of each case ? — Of course. 

Does any suggestion occur to you with respect to the examination of witnesses in chief and 
in cross ? — I am glad to have an opportunity of expressing my utter astonishment at the Law 
of Evidence which prevails here, that you cannot prove that the witness has told a different story 
at another time. It strikes me with unabated astonishment every time I think of it — ^it seems 
to me to be monstrous. 

Would it be allowed in England to ask a witness, if he had told a different story from what 
be was teUing in the box ; and if he said that he had not, would the opponent be allowed to 

Srove that he had told a different story ? — Most unquestionably this would be allowed in^ 
Ingland ; and it seems to me essentially necessary for the due administration of justice that 
this should be allowed universally. A distinction is made in England between questions that 
are relative to the question to be decided, and other questions — ^A witness may be contradicted 
upon all points that are relative to the question that is to be decided ; but, if he is asked 
other questions respecting his past life, or other circumstances of that sort, it is not permitted 
to contradict him, because this would lead to a collateral issue, and it cannot be expected 
that he should be prepared to support the answer that he had given. 

You are allowed in England in all cases to impeach the credit of a witness, by bringing a 
witness to swear that he would not believe him upon his oath. Do you think that is a good 
rule ? — I do not think it is attended with any practical advantage. I should tJiink it would be 
better if it were not allowed. According to my experience, the witnesses that have come 
forward to swear that they would not believe another upon his oath, have generally been 
persons of low condition in life, and who had a spite against a witness whom they wished to 
discredit, and who had no sufficient grounds for the opinion they expressed — it is very seldom 
resorted to except in Welsh causes. 

How far do you think it right to carry the practice of cross-examination — as, for instance, 
suppose a witness is brought into the box and examined, are the other party allowed to prove 
their own case by cross-examination ? — Yes, completely ; for instance, the plaintiff calls the 
defendant's attorney to prove the execution of a deed — then his own counsel gets up, and he 
cross-examines him upon the whole cause, and puts the words in his mouth. 

What effect has that upon the reply ? Has the plaintiff a right to reply ? — No, he has not, 
which puts the plaintiff sometimes under very great disadvantage, because the defendant then 
gets out all the facts from the plaintiff's witnesses, and then the plaintifTs counsel has no 
opportunity of observing upon the topics urged by the defendant's counsel; and I am sorry to 
say that injustice is not unfrequently done in that manner. 

If the questions are not properly in the nature of cross-examination upon the original 
examination, has it still the same effect upon the reply ? — Quite the same ; you may get out 
from your adversary's witnesses any facts that you please, without subjecting yourself to a 
wply. 

What do you think of the objection which the Scotch Law has allowed against witnesses 
upon the score of relationship ? — It seems to me to be very absurd. 

You think it is merely a matter for credit, and not for inadmissibflity ? — Exactly so. 

Does it appear to you that the rule for inadmissibility upon the ground of interest ought to 
be narrowed ? — I think it ought to be narrowed ; but you cannot remove that as an objection 
altogether without allowing parties to be examined as witnesses in their own cause ; for it 
frequently happens that an action is brought in the name of one person for the benefit of 
another ; and, therefore, if you say that no objection shall be taken on the score of interest, 
you allow the person for whose benefit the action is brought to appear as a witness in his own 
behalf. There was a late Act passed with respect to the English Law which does narrow the 
objection. Formerly it was a conclusive objection to the admissibility of a witness if the verdict 
in the cause that was depending could be given in evidence for or against the witness ; so that 
if the verdict could be given in evidence for him or against him, he was considered to have an 
interest in the result of the cause which disqualified him from being a witness ; as, for example, 
suppose an action is brought against a gentleman because his coachman drove against another 
carriage, the coachman was not a competent witness for his master, because the verdict in that 
cause might afterwards be given in evidence against the coachman upon an action brought by 
the master against the coachman. But, as the law now stands, that objection is entirely removed, 
and the law now is, that the verdict never can be given in evidence for or against a witness who 
has been a witness in the cause, and that that ground of objection upon the score of interest is 
entirely removed, which is a very great improvement. 

Is not that taking away the interest instead of taking away the objection ? — It operates in that 
manner certainly. 

Suppose the case of a man who has a small legacy under the will of a great estate, do you 
think that he ought to be allowed as a witness in support of the will ? — I think not, if the trial 
that is depending will determine the validity of the will as to his legacy. 
' Then you would not narrow the line so as to admit a person to give evidence when he has 
any interest, however small? — I am afraid that cannot be done; if it is a minute interest, he 
may release, and then he is rendered a competent witness. It is mortifying to find how all 
rules that csax be laid down lead to inconvenient consequences. 
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Examinations. 

No. 1. 
Six John Campbell. 



Do you think it reasonable that a person should be rejected as a witness because he has 
happened to read the papers in the cause? — ^That is very unreasonable. 

What is the rule in England with respect to admitting the evidence of agents? — ^An attorney 
cannot be cross-examined as to any thing between him and his client ; he is a competent 
witness for his client ; and I am sorry to say that that is not unfrequently abused by low 
attornies, who, when the witnesses fail, start up and give evidence. The plaintiflTs attorney 
may get up and swear that he heard the defendant say that he was liable to the action. 

Is not that cured by the circumstance that the jury will not credit an attorney of that sort ? — 
Of course, they will not credit an attorney who is evidently stating what is not true ; but 
respectable attornies in England always have great delicacy in giving evidence in a cause ia 
which they are concerned. Sometimes there is a rule laid down in England that the witnesses 
shall be turned out of Court ; and it is said that if thev had been in Court, they cannot be 
examined; but I believe that even with regard to that the proper mode of considering it is, 
that they ought to be fined for disobeying the order of the Court ; but that still they may be 
examined. 

Do not you find that a witness may make up his story more completely when he hears another 
examined? — One would think so ; but the present rule answers in practice very well, except in 
particular cases, where there is to be an cdibi proved, or where there is reason to believe that 
there is a conspiracy among the witnesses ; and in such cases they are turned out of Court. 

Can you suggest any thing with respect to the preparation of bills of exception?— I can 
only state what the mode of proceeding is in England, that the counsel excepts viva voce to the 
direction of the Judge ; and then he makes a short note in writing of the point to which the 
exception is directed, and afterwards the bill of exception is made up in due form, and signed 
and sealed by the Judge; that is the regular mode of doing it 

Do you think it ought ever to be done otherwise ? — I think it is extremely convenient that 
there should be a regular note in writing shewn to the Judge. I think there ought always to 
be a written note at the time. 

And authenticated by the signature of the Judge ? — ^That is read at the time. 

Suppose that, after the exception is taken, and the Jury have retired, it should strike the 
Judge that the exception is well founded ; in that case, might he call back the Jury and alter 
his direction? — If the Jury were still deliberating, and the Judge thought he was mistaken in 
point of law, he might recal the Jury and tell them that he was mistaken, and correct the 
mistake he had fallen into ; every thing must be considered as entire, till the verdict is pro-* 
nounced. 

Do you think there is any advantage in having the Judge who tried the cause present when 
the bill of exceptions is argued ? — I do not see that there is any advantage in it. I should think 
he might as well be absent ; but he cannot do much harm then, because the thing is upon record. 

Are bills of exception frequent in England ? — ^They are rare ; but it is a most salutary privilege 
that is given. The old law of England was very suspicious of Judges, and therefore Judges 
have been very honest. By that very statute of Westminster which gives the bill of exceptions, 
if the Judge, when he is called upon to sign the bill of exceptions, returns non ita est^ you 
have not stated my direction accurately, an action might be brought against him for making a 
false return. 

Has there been any instance of such an action ? — None in my time. 

With respect to the course of pleading in the Court of Session, there is a strong feeling that 
the practice ought to be altered to this extent, that the evidence on both sides should be led 
before the closing speeches by the counsel. — Do you think that would be an improvement 
in the form of trial ? — I think it might be useful that there should be speeches from both sides 
after the evidence has been closed ; but it seems to me indispensable that there should be an 
opening speech both for plaintiff and defendant, before the evidence is given. In England, 
we could not get on at all without it. 

Is not the opening statement in general very brief ? — Very brief. The record does not at 
all state what the real circumstances of the case are ; and the evidence that is given would 
be quite unintelligible without a previous statement. 

Have you known any disadvantage arise to the defendant from the right of reply on 
the part of the plaintiff? — I have known that the event of causes very often depends upon 
who shall be allowed to begin and to reply. To make the first impression, and to have the 
last word, gives a most tremendous advantage. 

Have you known a party, in order to get that advantage, often abstain from producing 
evidence, which, but for that, he would have adduced ? — Most undoubtedly. 

So that important evidence is kept back in consequence ? — Undoubtedly you weighyour 
evidence against your adversary's reply. 

So that the ability of the opposite advocate would prevent evidence being given ? — Most 
unquestionably. 

And you are often induced to abstain from calling evidence, in order that your opponent 
may not have a reply ? — Very often ; and it is reckoned extremely indiscreet ever to subject 
yourself to a reply unless the evidence is very important. 

What is the great benefit which the English Law proposes by that way of managing the 
reply ? — It shortens the trial considerably ; one side or other must have the last word, and 
that is a great advantage, wliich cannot be equally divided between them ; but I think that 
both sides should have an opportunity of speaking afler all the evidence has been given. 

Would not that lengthen the proceeding immensely? — It would lengthen it, but not 
exceedingly ; because, if the defendant's counsel knew that he could speak afl»r his evidence 
had been given, he would speak very shortly in introducing his evidence. The commissioners 
are probably aware, that in I reland they proceed thus ; the plaintiffs leading counsel begins, the 



Digitized by 



Google 



LAW COMMISSIONERS, SCOTLAND. 



Se^d counsel speaks to evidence, as it is called. After the evidence has been given, then 
the defendants leading counsel opens, and the defendant's second counsel speaks to evidence, 
and then there is a reply by the plaintifiTs leading counsel — and that is the way in which 
trials for high treason are conducted in England ; indeed, in England, formerly all the counsel 
used to address the jury, and as often as they liked. The proceedings were very irregular. 
I have known great injustice arise where the defendant gets the facts that he relies upon 
from the plaintiff's witnesses, and the defendant's counsel addresses the jury without the 
plaintiff's counsel having any opportunity of observing upon the evidence that has been given, 
or upon the topics urged against him. 

In England, how are the costs of the trial regulated ? — ^They are regulated by various 
statutes— the statute of Gloucester is the first statute that gave costs. The rule is, that the 
party who succeeds has the costs of the cause ; but there are exceptions. In an action for 
de&mation for words, if the plaintiff does not recover more than forty-shillings, he has no 
more cost than damages; and, in several actions, unless the Judge certifies a particular fact, 
there are no costs given. Until very lately, if an action were brought by an executor or 
administrator, he was never liable to costs, which was extremeW absurd^ and most oppressive. 

How is the course of new trials regulated in England? — There is a very strange rule in 
f^land, that when a new trial is granted for a mistsJee of the Judge, no costs are paid by the 
party arainst whom the verdict was ; but if it be a mistake of the Jury, then the party against 
whom the verdict was, can only obtain a new trial upon payment of costs. That seems to be 
an unreasonable rule. Where a new trial is granted, because the party was not properly 
prepared to go to trial, and the verdict is to be ascribed to the insufficiency of the evidence, it 
is very reasonable that the party against whom the verdict was, should pay the costs of the 
first trial ; but where there was no default at all on the part of the party against whom the 
verdict was, and the Jury had improperly decided against him, it seems to me absurd to say, 
that he must pay the costs of the former trial before he can have a new trial. 

How are costs regulated in Chancery ? — In the discretion of the Judge entirely. 

Can you suggest any thing with respect to the preparation of special cases ? — ^The most 
disagreeable part of my duty, when a junior barrister, was the preparation of special cases, as 
I had many unpleasant disputes with the counsel on the opposite side ; but those were settled 
upon a reference to the Judge who presided at the trial. In Lord Mansfield's time, as I 
have been told, he always dictated the special case before the Jury were discharged ; but since 
I have been called to the Bar, the practice has been for the junior counsel for the plantiff to 
prepare a special case, which is sent to the junior counsel for the defendant — they meet and 
settle the differences as far as they can, and where they cannot, the Judge decides between 
them. By a clause in a late Act of Parliament, there is now an opportunity given of prepar- 
ing a special case without going to trial at all, which, I should think, in many cases, will be 
found very advantageous, because it will save time and expense. 

Is that upon the application of the parties ? — By consent of parties. — ^The disadvantage of 
a special case is, that you do not state the question upon the record, and you must be satisfied 
with the opinion of the Court in which the action is depending. 

Are the Judges' notes ever made use of upon that occasion? — Yes, the appeal is to the 
Judge's notes. 

But they are never laid before the Court ? — No, the Judge settles the case in his private 
chamber. 



Ezaminatioiit. 

nTi. 

Sir John CampbelL 



No. 2. 
The Honourable LORD JEFFREY, me of the Judges of the Court of Session, Examined, 

Answer to Question 2. — In reference to cases of reduction, on the ground of imbecility and 
circumvention, though I do not consider that the issue, " Whether the deed was or was not 
" the deed of the party ?" would be liable to all the objections that have sometimes been made 
to it, I should certainly prefer giving an issue which should embrace, in one complex view, 
the severals grounds which the law requires to impugn a deed liable to such objections ; and I 
would say generally, that, if care be taken to prevent the hazard of putting what are truly 
the necessary ingredients of a single case into separate and detached issues, I should think 
it a matter of comparative indifference in what terms the issue was expressed. With regard 
to cases offrmid, whether committed by bankrupts or others, or whether inferred from certain 
statutory presumptions, or left to be proved as at common law, I conceive that the issue 
should in every case express distinctly the ground upon which the deed is impugned ; and 
that in none of those cases the issue, of the deed being that of the party or not his deed, could 
with propriety be put. 

3. — ^With regard to this question, I certainly had an impression, when I was more ver- 
sant with proceedings in jury trial than I have been lately, that undue advantage was more 
frequently taken of the right to postpone trials, on account of the alleged absence of necessary 
witnesses, than of any other device for effecting that end ; and it did occur to me, that a more 
severe investigation into the grounds of belief, of the witness being very material or indispensable, 
might have in part prevented the injustice that I believe was sometimes committed under such 
a pretext ; and, in the same way, I certainly thought that a more rigorous animadversion upon 
the conduct of the parties, or their agents, might have been justified in some cases where, 
not^thstanding their averments or affidavits, the witnesses ultimately turned out not to 
be material, or not even to be worth examining, though present when the trial at last came, — 
of both which occurrences I certainly have had formerly experience. 



No. 2. 
Lord Jeffirey. 



Digitized by 



Google 



Ko.2. 



6 APPENDIX TO THE FOURTH REPORT FROM 

Do yon think it could be checked by any precautionary regulation ? — I think it would be 
exceedingly difficult. The only thing that occurs to me is, that a mere general affidavit 
Losd JeBfrej. should not be a ground for postponement, but that a rigorous investigation should be 
made, wherever there was ground of suspicion, by a full examination of thwa party tendering 
the affidavit, asking, what ground have you to believe that this man's evidence is necessary r 
— to what points in the case do you expect him to speak ? — have you no other witnesses to 
the same points? &c. ; and I would have all that taken down, upon oath, if necessary. 
If the answers were not satisfactory, I would refuse the delay and if 1 saw, at last, a 
case of trick or deception, I would mark it with a severe stigma^ if punishment were 
impracticable. At the same time, I cannot say that I think much could be done by any 
peremptory regulation or formal rule. The thing must be left to the vigilance and discretion 
of the Courts in which the cases occur. 

4 and 5. — I have always been of opinion that the earlier the parties have access to the 
written docimients to which they are entitled the better; and I think, on the whole, 
that, after summons and defences have been adjusted, both parties should have a general 
diligence for recovery of all writings necessary to the proof of their cases ; understanding' 
always that any objections that may be taken, either on the ground of privilege or confi- 
dence, and also all debatable questions as to the actual bearing or connexion of the docu- 
ments required with the cause, should be left for discussion before the Commissioners, with 
a power of appealing, of course, to the Judge. I think this early access to documentary 
evidence particularly necessary in the case of defenders ; but, in very many cases, the pur- 
suenr seem entitled to the same allowance ; and I confess I have never been able to see any- 
valid objection to allowing such investigation in as early a stage of the case as is at all prac- 
ticable. At the same time, I should not be for precluding the parties from making further 
demands for productions, in the more advanced stages of the preparation, where they can 
satisfy the Court that they had not the means of making them at an earlier period. 

6. — Provided the accuracy of any plan or model offered in evidence is established by 
the viva voce examination of the persons by whom they were made, I see no reason for 
objecting to their being produced, for the first time, in the course, or at the close of sudi 
examination, without any previous notice whatever. In certain cases, where the details of 
complicated machinery form the substance of the discussion, as in some questions of patent, 
or contracts with artists, &c, it would certainly be advantageous that the production of the 
models should be made at an earlier stage ; and power should be given to the Court to order 
such production, in such cases, when applied for by the parties. 

7. — I am of opinion that the proper record ought, in all cases, to be open to both par- 
ties, as establishing the limits within which proof can be required or permitted to either ; 
and I therefore conceive, that any statements upon that record may be referred to by the 
defender, and pointed out to the notice of the Court and the Jury, without entitling the pursuer 
to the benefit of a reply. I do not consider the statements of fact on such record to be of 
the nature of evidence ; at least, not evidence of any facts, for probation of which the parties 
are to go to the Jury. They are matters, in so far as admissions are concerned, which must 
be held to have been settled be/ore the case went to the Jury; and the proper object of the 
evidence to be brought at the trial, must be to ascertain those facts only that are not already 
settled on the record. On this account I think the record may be referred to, not as esta- 
blishing any facts still iu issue between the parties, but merely as settling authoritatively, 
within what limits those disputed facts are now reduced. With regard to referring to the 
other pleadings, generally speaking, I should think it inexpedient to allow any portions of 
the pleadings that do not enter into the proper record of the case, to be laid before the Jury. 

8. — I humbly apprehend that the rules now established, with regard to the examina- 
tion of witnesses, are, upon the whole, sound and judicious ; and, in particular, I should 
think it inexpedient to vary that, under which a witness for the pursuer is liable to be cross- 
examined upon the whole cause by the opposite party, without entitling the pursuer to the 
benefit of a reply. 

Would you allow a witness to be asked, whether he had given a different account, at 
any other period, from that which he gave upon his examination? — I should certainly be 
inclined to allow such a question to be put. If proved by his own admission that he had, 
when the fact was more recent, represented it differently, it is impossible to doubt that 
this is most material evidence for the Jury to take into view in judging of Aw credit; 
while, if he should deny it, and the reverse should afterwards be proved by distinct and 
clear evidence, the same result would follow in a still higher degree. The objection that 
what is said upon oath should not be discredited, or even placed in comparison with what 
had been said without that sanction, does not appear to me of any material weight, so 
long as it is held that the Jury are to judge of the credit of all the witnesses who come before 
them ; and recollected that, in the greater number of cases, the discredit, whatever may be 
its just amount, it also derived from the oath of the party in question, and subject to such 
explanation as he can furnish. 

What is your opinion of the objection to the admissibility of a witness on the ground of 
relationship ? — I think, on the whole, that relationship should not be a bar to the admissibility 
of a witness, understanding that this does not extend to the relation of husband and wife. 

9. — I cannot say that any thing I have seen, any where, or any thing I have learnt in 
another country, has induced me to alter the opinion I gave as to this subject upon a former 
occasion. In feet, the only strong ground upon which I ever entertained a doubt, was 
founded on the practice, and what was alleged to be the general opinion of the public, and 
of the profession in that part of the empire ; but since I have had more opportunity of in- 
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Suiry, I find that very great doubts of the wisdom of the rule^ which has long prevailed in 
lat part of the kingdom, are entertained in the very highest quarters ; and I rather think 
those doubts are daily becoming more general The only other consideration that I have Loid^&«r. 
heard stated as bringing into question the soundness or safety of my own original opinion, is 
derived from the probable prolongation of trials, and the multiplication of arguments and 
speeches that might arise from its adoption: but, in the first place, I should think such 
an element scarcely entitled to be stated at any time, as against the cardinal right of 
suitors to have their cases fairly and fully tried ; and cannot but consider it as an objection 
to be obviated, rather by the multiplication of tribunals, or the prolongation of the terms of 
circuits and sittings, if that should be necessary, than by any arrangement which would in 
any way abridge or interfere with so substantial a right. The opinion I gave to the former 
Commission is, I believe, printed, and upon record ; 1 have not myself seen it very lately ; 
but I believe it contains a summary of the reasons upon which I have always relied, and 
therefore I need not repeat them now. But I may say that I am still of opinion that the 
introductory speeches of counsel, if they could not be entirely suppressed, (which I think 
by no means impossible), might, by the good sense of the Bar, and the wholesome control of 
the Court, be reduced to so moderate a kngth as really to leave the only oratorical part of 
the business to the two speeches which would then come after the evidence, and not make the 
whole speaking longer than the two, which must, at all events, occur in every case under the 

J resent form of trial. I have sometimes thought that a short introductory statement by the 
udge (after considering the record) of the points truly at issue, and of the scope and tenor 
of the main averments on either side, might save the necessity of any speech by counsel 
before the evidence on both sides was concluded ; and, with the record in his hand, and read- 
ing from it all the material averments which the parties had undertaken to prove, I conceive 
that this might be effected to the satisfaction of all parties, with very little additional labour 
or preparation upon the part of the Court ; and, if I distrusted more than I do the discre- 
tion of the counsel, or if it should be foimd, after some trial, that they could not be sufficiently 
restrained in their introductory speeches, and that much time was consumed in eloquent 
and hypothetical addresses, I should think that recourse might then fairly be had to 
some such arrangement. At the same time, I do not think it would often happen that either 
of the parties (and especially the defender) would think it for his interest to open his case 
at any great length in the outset, instead of reserving himself for that final argument upon 
the whole concluded proof, to which, in his case, no reply could be made by his antagonist. 
The chief argument for the present practice, seems to me to be almost entirely an argument 
ab inconvenienti, as contemplating rather the convenience or time of the Court, than the full 
satisfaction of the parties — though it certainly is not to be forgotten that the time of the 
Court is truly the time of the public. But independently of this consideration of time, I am 
utterly unable to conceive upon what ground it can be alleged that an argument and state- 
ment made before the evidence is actually produced, can, in any case, be a fair (not to say 
the fairest) way of submitting a case of fact to a Jury for trial ; or can be thought preferable 
to the plain and natural course of bringing the commentary, argument, and observation, after 
the evidence has been actually heard, and the whole facts established. Time is, no doubt, a 
very valuable element ; and no encouragement should be given to waste it by needless exa- 
minations. — But I think there is much more temptation to this, — on the defender's part, at 
least, which is most to be looked to, — under the present system, than under that which I 
should prefer : since, having no right to be heard after the proof is ccmcluded, he is natu- 
rally induced to make his evidence, which is to be dissected, without reply, by the pur- 
suer^ much more full and redundant, than he might think necessary, if he were always 
allowed to explain and enforce it, in the final address to the Jury. But, at all events, I 
should never be deterred, by this possible abuse, ft*om encouraging and enabling the parties, 
in all cases, to bring forward the whole of the facts upon wliich the merits and truth of 
the questions between them subtantially depend. I therefore have little hesitation in say- 
ing, that I think a recurrence to our old Scottish practice, as it has always existed in the 
Criminal Courts, and, as I believe it prevailed in the few Jury trials that took place before the 
recent restoration of that mode of trial in civil actions, would be, in the highest degree expe- 
dient, and, I am convinced, attended with no serious disadvantage. In the Court of Justiciary, 
there is an indictment which is read to the Jury ; and, wherever any thing beyond a mere 
general denial of the charge is intended by the prisoner, he is bound to lodge a written 
defence ; and without any feirther preparation, every one here must have often seen verj^ com- 
plicated cases of circumstantial proof, upon a just estimation of which the lives and liberties 
of the subject depended, gone into, considered and decided upon, without the least surmise, 
in any quarter, of its not having been sufficiently understood by the Jury, and subjected 
to all the conomentary and observation that either of the parties had a right, or a wish 
evai> to make upon it. I am aware it has been said, that criminal cases are generally 
more simple than those involving civil rights, and that the strong presumption for innocence 
affords juries an easy escape from all questions of difficulty. According to my own experi- 
ence, I do not think this a just account of the fact ; nor am I of opinion, that this branch 
of our jurisprudence is, in the many grave and serious questions which it involves, con- 
ducted in so slovenly a manner, that an overtDhelming proof of guilt is in all cases 
required to obtain the conviction of a criminal ; it being matter of notoriety to every one, 
who has attoided to these proceedings, that the verdict very often depends upon a nice 
Wance of the real weight of the circumstances, and the credit due to the persons by whose 
testiiAo&y they are estabtished. It is certain, also, that in many cases there is a clear jr>nmo 
facie case for the prosecution, and that it is the prisoner's defence that rests on circumstantial 
evidence : yec I never heard it inauuiated that prisoners were exposed to any disadvantage 
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Sxaminations. from the want of a preliminary statement. This analogy of our criminal procedure, I 

^— think entitled to greater weight, from the consideration, that, in a great proportion of the 

Lord^Jeftey. <^^^^ hitherto tried by the Jury Court in Scotland, the issue is really an issue of delinquency ; 

in which the presumptions in favour of the defendant are substantially as strong as in the 

ordinary case of criminal prosecutions. 

10. — I should certainly think it very desirable, that wherever it is possible, the matter 
of exception, and especially the expressions excepted to, should be taken down in writing 
in the Court at the time ; and always, if possible, before the Jury take their verdict into con- 
sideration ; as every one must have observed, that in adjusting the terms of such exception, 
even when done in open Court, explanations are frequently made that go very far to exclude 
the ground of exception, and, at all events, to avoid a possible misapprehension under the 
influence of which, the Jury may, notwithstanding, have retired. 

Do you think it would be advantageous that motions for new trial should be discussed 
in the presence of the Judge who tried the cause, particularly in cases of Bills of Exception, 
or motions for new trial, upon the ground of misdirection in point of law ? — I think this 
is a question of very considerable difficulty. Probably the most impart icU decision, 
in the cases last referred to, would be given, without the co-operation of the Judge whose 
proceeding was in question: and probably the most complete explanation and most 
anxious investigation of the point would be obtained, by having him present; but upon the 
whole, I should incline to think, that a Court of competent jurisdiction and authority would 
be better without the assistance of a brother, who was, in some respects, a party to the cause. 
In motions for new trial on other grounds, I should think it more expedient that the Judge 
presiding at the trial should be a member of the Court. 

12. — ^1 should incline to think that the better rule would be, in all cases, to leave the ex- 
penses of the first trial undisposed of, till the final issue of the cause. Where the necessity of 
a new trial arises from misdirection of the Judge, mistake of the Jury, or any other cause, 
which imports no neglect or blame of any sort on the part of the individual to whom, in the 
ordinary course of justice, a new trial is allowed, I conceive that there is no more ground 
for subjecting him to an interim award of expenses, than in the case of his applying, by 
reclaiming note or otherwise, for a new hearing of his case, after a judgment against him. 
Where the failure of the first trial is in any way imputable to the party seeking the new- 
trial, there may be room for a different rule ; though, as in every case where such new trial 
is granted, the verdict must be held to have been legally null, the party in possession of it 
cannot be said to be vested with any legal right, or entitled to be paid, as for the sacrifice of 
a legal advantage ; and the natural principle seems to be, to refer the adjustment of the 
whole question of costs till the final issue of the cause. 

13. — With regard to the question of expenses, 1 cannot say that I have any thing to 
suggest, except that it has appeared to me, that where several substantive and distinct issues 
are sent to a jury in one trial, the party in whose favour any of the issues is given should 
generally be entitled, whether pursuer or defender, to the expenses fairly incurred in the trial 
of such issues, and not confined, as I believe has been practically the case in many instances, 
to an abatement from the costs awarded to his opponent. 

14. — In so far as the interest of parties is concerned, 1 conceive that there would be no 
objection, as in some cases there must be great expediency, in allowing the case to be decided 
on a proof taken by conunission, where lK>th parties concur in the election of this form oi 
probation, and the Judge concurs in thinking it advisable. But, even as to the parties, I 
should hesitate to go farther : 1 mean, either to make it imperative on the Judge to grant 
such a proof on the joint demand of the parties, or to give him the power to grant it upon the 
application of one party, if the other objected and asserted his right to go to a Jury. With 
regard to the public policy, and especially the expediency of exempting the House of Lords 
from the painful, and perhaps unsuitable duty, of deciding upon questions of mere evidence 
taken in this form, there may be doubts of the propriety of sdlowing it to be adopted, even 
with the consent of all parties in the Court below : and I am at all events of opinion, that 
wherever there is a proof by commission, the judgment of the Court on the matter of fact 
should be final, and exclusive of the right to appeal. As to the Judges in this country, it 
is to be considered, not only that the former practice of the Scottish Courts always imposed 
on them the duty of deciding on proofs so taken— but that they have at least as onerous a 
task to perform in relation to the evidence, in conducting trials with a Jury, and that they 
would, therefore, have no reason to complain, if this were to be made, or continued rather, 
as a part of their duty, in the few cases where they concurred with both parties in thinking 
it most advantageous. 

Does not your Lordship think it would be expedient that some means should be in- 
troduced of compelling the attendance of witnesses in England and Ireland, to give evidence 
in Scotch causes, and, per contra, of compelling witnesses in Scotland to give evidence in 
English and Irish causes ? — It has occurred to me as a most reasonable thing ; and I think it 
a great disadvantage, and almost an absurdity, that persons within the same realm, and sub- 
ject to the same legislative authority, should be allowed to refuse to perform this great civil 
duty to their fellow-citizens, merely because the process issued from a Court which was not 
that of their domicile. 

It is presumed that your Lordship does not mean that they should attend in the distant 
Court, but only before a commissioner? — I referred only to attendance on a commissioner. 

15. — Special cases may be of two kinds — such as are made up before trial, on the ad- 
missions of parties, to raise the point of law without the expense and possible risk of proceed- 
ing with a jury — and such as are suggested after trial, with a view to exhibit the tacts which 
have been proved^ in so distinct a form as to leave the question of law for im>re deliberate 
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consideration. As to the first, as the case must be wholly made up on the mutual admis- 
sons of the parties, I conceive it can only be adjusted by their counsel, and may safely be left 
to them, without any reference to the Judge. Even where it is suggested after trial, I humbly 
conceive that it should be prepared, in the first instance, in the same manner; though, if 
the counsel cannot ultimately agree, the points in dispute may, with great propriety, be left 
to be settled by the Judge before whom the evidence was taken. 



KTaminatiom. ' 

No. 2. 
Lord Jeffirey. 



No. 3. 
PATRICK ROBERTSON, Esq., Advocate, Examined. 



No. 3. 



You have had very large experience in Jury Trial? — I have had pretty extensive p Bobeitson,E6q. 
practice. 

How long have you been at the Bar ? — Since 1815. 

A. 2. — I should say generally that I consider issues to be injurious, or of no use at all 
excepting in cases where there has been a specific issue sent by the Court or the Lord Ordi- 
nary, incidental to a case ; but I think, where the whole matter is to come before the Jury, 
and the whole cause to be tried, it is better to dispense with the issue altogether. I conceive 
the case of each party to be sufficiently raised by the record ; and, I think, m general, we have 
fouiKl that great evils have resulted from having special issues breaking down the case into 
different departments. 

Supposing a party were to bring a deed under challenge upon several grounds, and you 
have no issue, how would you provide in that case for the record, that people might discover 
upon what ground the Jury went ? — ^I think they would discover that from the charge of the 
Judge. 

But there is no record of the charge of the Judge ? — I do not think the issues, as now in use, 
would show you upon what ground tne Jury went. 

Take the case of a reduction of a deed upon the head of imbecility and circumvention — 
you know that generally the case is stated, that the party had no intellect at all ; but, next, 
it is stated that the man was of feeble intellect, and was imposed upon. Now, supposing the 
Jury to be convinced that he had intellect enough to make the deed, but that he was of feeble 
intellect, and was imposed upon, how would you provide for the record in that case ? — If it 
should turn out, in the course of the trial, to be of importance to have that distinction recorded, 
the Judge might direct the Jury to return a special verdict. 

Do you think that use might be made advantageously of the power which the Judge at 
present has of indorsing ? — I do, — several cases have occurred in which that power has not 
been exerted, where it occurred to me that it might have been done beneficially. 

Do you think that any danger from the want of a proper record, where the case is sent 
entirely to the Jury, niight be obviated by making use of the present power of indorsation on 
the verdict ? — I tlunk it might be remedied entirely by the exercise of that power, or by a 
special verdict, as the nature of the case might suggest to the Court ; and I must take the 
liberty of adding in explanation, that I have very frequently found that the special issues, as 
now prepared, have hampered the parties amazingly in the course of the trial ; and that very 
frequently, where the real merits of the case were in favour of one party, and those merits 
falling very dbtinctly within the record, he has been cut out of his verdict in respect of the 
special nature of the issues sent 

You think, therefore, that the more general the case is sent to the Jury the better? — 
Decidedly. 

Is it your opinion that, in consequence of the nature of our records, there is no danger of 
surprise to the party ? — I should say none whatever. 

Have you ever met with a case of absolute surprise ? — I am not aware of ever having met 
with a case of absolute surprise. 

. You think that the making an issue upon a special point of the case produces great in- 
justice ? — I think so. I think that where there is a special point incidental to a case to be 
returned to the Judge^ a special issue is necessary ; but in the event of the whole case being 
the subject of trial, I think the breaking down the case into separate issues, or the limiting it 
by issues specially expressed, that either or both of these things have been injurious. 

Is it your opinion that the issues upon special points of the case are of any advantage in 
directing the minds of the Jury to the proper point to be treated, or that those should be left 
to the direction of the Court ? — I think it is better to leave it to the direction of the Court. 

Do you think that issues ought to be altogether adjusted at chambers, or that there is any 
advantage derived firom making statements in Court ? — Not at all. I think they might all 
be adjusted in chambers. I think a great deal more business might be done in chambers 
before the Judge, particularly in the adjustment of issues, if the adjustment of issues is to be 
continued. 

3. — I should say generally upon this question, that it would be extremely desirable if 
some mode could be invented of compelling the attendance of witnesses from England and 
Ireland, and that there should be some comity of jurisdiction by which they might be sent from 
Scotland to England. Monstrous evil arises from having those examinations reduced to 
writing, instead of having the witnesses themselves. 

Have you known cases of evil arising from people pretending that tlieir witnesses were 
abroad, for the sake of delay ? — Yes, I have. ^ 

Can you suggest any reno^y for it ? — I cannot presiune to suggest any remedy for it. There 
is another evil with regard to those conunissions, which is, that proper conunissioners are not 

S. L. JK.— 4. C 
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sdbcted. I think they ought to be commissioners reeognised by the Supreme Court of th 
JT^ country to which the commission is sent — for example, that it should be confined in London to 

P» EaUiiiim, Stq. some commissioners appointed by the Court of Chancery, and persons accustomed to take 
evidence. I think the system of giving it to any justice of tlie peace, or any party not aeciw* 
tomed to the examination of witnesses, is frequently attended with great evil. 

What do you say to the system of putting written interrogatories to the witnesses -examined 
by commission ? — I rather approve of that. 

Has not it the effect of sometimes enabling witnesses to^repare themselves beforehand^ and 
to deprive you of the benefit of cross-examination ? — As the commissioner is so little acquainted 
with the nature of the case, I think it is better to have the written interrogatories. I am not 
aware that any great evil has arisen from the written interrogatories. W ith respect to their 
being shown to the witnesses, I should think it might tend to disqualify them if the interroga- 
tories were shown in that way. The interrogatories are generally taken from the precognition, 
and I am not aware of any practice of going over the interrogatories with the witness befioro 
the examination ; that certainly is not the general practice, and probably it might go to the 
disqualification of the witness — at all events, it woiild affect his credibility considerably. With 
respect to the power of compelling witnesses to attend from England, it appears to me extremely 
important ; and I cannot see any great difficulty in obtaining an indorsement upon the warrant,, 
just as in criminal matters. The commissioners must be aware of the vast importance of baviflg 
a witness present at the trial. Those written examinations are most unsatis&ctory ; and it dooi 
appear extremely hard that when you have the power of compelling a material witness to oome 
from Inverness, that you have none to compel him to come from Newcastle i and the sanM 
thing must exist equally with regard to Ireland. Take the case of an instrumentary witneaft 
to a deed under reduction being resident in London, or anywhere in England ; you have no 

Eower to bring down that witness upon whose testimony the whole case may depend^ and you 
ave even no power of compelling him to answer written interrogatories. 

4 and 5. — I think diligences have been granted too largely, and without due conaderation* 
I think there has been an accumulation of documents in Jury Trials, which the law never could 
have intended to have allowed, and it has been very unfair to the parties* 

Have you ever known any instances of an accumulation of documents purposely made to 
confound the opposite party ? — I think I have, in order to perplex the other party, to distraot 
the attention, and probably to mislead the jury, if not the Courts by an accumulaticm of writtea 
documents not bearing upon the precise point before the Court ; and I have known instances 
of very improper disclosures made by written documents incidental to witnesses and people of 
that description, which had nothing to do with the case. I have oecasionally seen matters of 
a painful kind elicited under those diligences, which could serve no proper purpose. 

What limits would you put to the granting of diligences ? — I should require the Judges to 
see more specially than they do at present what are the documents called for, that it suould 
not be matter of course to grant a sweeping diligence, and that the Court should be aw«« of 
the bearing of the case and the bearing of the document called for upon the merits of the case. 

In these sweeping diligences, is it not the practice of the Court to grant a dilicenoe for the 
recovery of such writings as tend to instruct the matter at issue between the parties ? — It b ; 
but I think that is not sufficient Of course the dUigence is granted generally for all documente 
that bear upon the matter at issue ; but, under that pretence, documents are frequmtly reoo^ 
T^^ which do not bear upon the matter at issue. Fior example, you get a diligence to recover 
all writings tending to show the imbecility of a par^— now, 1 do not know any document that 
the party has ever written which may not tend to show either his imbecility or his strength- of 
mind. 

Have you known instances of several thousand documents being produced ? — I hav« known 
instances of thousands. 

And of those very few used at the trial ? — Very few, but more used than ought to be, aftra^alL 

6. — I think the present regulations are quite sufficient. 

7. — I think the present plan of proceeding, which, by the way, is not very d^nittvri^ 
fixed, ought to be altered to this effiect, that in all cases the record oueht to be held as before 
ihe Court and before the jury, without entitling the pursuer to re]^y, where the defender 
makes use of any part of that record and does not go into evidence. The way in which the 
right of reply seems to have originated in that case is from the circumstance, lliat Jury Triak 
having been originally conducted: in a separate Court the putting in of the record of the Court 
of Se^on was in the nature of leading evidence in the Jury Court ; but that having now ceased, 
even the cause of the rule is at an end ; and I think it ia extremely hard to give the pursuer 
a right to reply, when all that the defender reads is a part of the pursuer's own raeord I am 
very clearly of opinion that this ought to be taken away. 

o. — I have nothing to suggest — ^the cross-examination bdng now allowed to any matter 
relevant to the cause, whether referred to in the examination in chief or not This I quito 
approve of, and I think the examination of witnesses in that rwpeot is much improved* I 
think the examination of witnesses is in general extremely well conducted in our Courts, botk 
as to chief and cross-examination. 

How far do you think it would be right to allow the question to be put to a witness^ whetber 
he ever gave a different account of the matter? — I think decidedly that ought to be alkvwed; 
I think the Law of Evidence in that respect is greatly too strict We allow evidence of what 
a dead man said, not upon oath; but we will not allow a witne8S> who has sworn to a particular 
feet, to be asked, even whether inmiediately after the feet he did not give a d^ersnt account 
mi. Hudie; 24 Jkn. of the matter ; which I think is too strict There was a case in the High Court of JustWary 
*^** where Lord Moncrieff differed from the rest of the Bench— the case of a man for siRMXing at 

a gipsy in the Pentland Hilli^ where a question was put to htm, wheAer> immediotidy after Hm 
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shootiDf which took place, be had not given adifferent aecount of the scuffle to a witness whom 

he had met The question was not rajected to ; and be answered that be bad not It was 

then proposed, on the part of the prisoner, to call that party to contradict what the witness had p. Bob«^QQ» M^ 

•worn — the Court would not allow it — Lord Moncrieff dissenting. This was carrying the rule 

still finrther ; for, in that case, the question had actually been answered upon oath by the 

person, who was a very suspicious character ; and even there the Court, upon the ground that 

the question should not have been put, would not allow the evidence of this other party to be 

taken, who, I have no doubt, would have contradicted the statement made by the witness, being 

tile person upon whom the assault had been committed. This is a strong illustration of the 

evil of the law. 

Do not you think that, as a test of credit, the question ought to be allowed to be put, whether 
it is objected to or not ? — Yes ; and I would allow the witness to be called to whom he did give 
a different account I can conceive no better test of a man's credit than that he told a lie upon 
a oertain occasion, and that on the very subject in question, although he was not upon oath. 

Do you think there would be any advantage in abolishing the restrictions with regard to the 
examinatione of witnesses arising from relationship and connexion, and partial counsel, and the 
lyie?— Yes ; I think m ahnost every case the witness ought to be examined, and lus evidenoe 
be allowed to go to the jury, who are the best judges of his credibility. I may mention, in 
ifluatration of this, a very hard case, where a man's brother-in-law happened to be his book« 
keeper, and he was an essential witness to prove the case, and yet he could not call the book- 
keoper. The effect of this is, that a man must either lose the evidence or lose the opportunity 
fif giving a livelihood to liis relation. Then, as to partial counsel, I think it is all quite right 
to bring out any partial counsel that the witness may have given, in order that this may go to 
thejury. 

What would you say to exceptions on the score of interest ? — ^The case of interest is different 
I am inclined to exclude all witnesses who have an interest; and I do not see how you could 
4iraw the line with respect to the amount of interest. 

What would you say to objections upon the score of agency ? — Unless they went to the 
extent of an unmie and improper tampering with the witness, I should be inclined to admit 
the agent, in general, to prove d^eds. I wouid not certainly allow the agent in the cause to be 
the Muiing witness upon the merits of a case ; but, on the other hand, I tbii^L we go a Uttle 
too &r in excluding agents, although certainly the practice of making the agent a witness, 
Ifenerally speaking, ought not to be encouraged. 

In practiee has not the agent often a great interest in the result of a cause ? — Certainly. I 
flhould not be inclined to adnai an agent generally upon the merits of the case ; but upon inci^ 
dental points be may sometimes be rairly admitted. 

9«— I have had more dii&culty in forming an opinion upon this question than upon any 
ttf the others presented to me. I am aware that there is a great difference of opinion among 
practitioners wkh respect to the right of reply. But after the most mature deliberation I can 
give to the subject, and being aware that the reply does frequently give a great advantage to 
the pursuer, I cannot say that I can devise any other plan which could be beneficially carried 
intO'^EBct with a due regard to the administration of justice, within reasonable bounds in point 
of time; and I do not think the right of reply, as exercised of late years under the correction 
flf the Court, and the greater experience of juries, is so great an evil now as it was. felt at first 
«t the institution of Jury Trials. The last word will cuways be important; but if you take 
mray the right of reply from the pursuer you mu^ give it to the defender, where evidence has 
been led upon both sides ; and how this is to be done without four speeches I do not see ; and, 
even after all, much must depend upon the presiding Judge in correcting the misrepresentations 
necessarily incident to the reply of a counsel under any system. I would not be for altering 
the system upon the whole. 

Have ]FOu been awaore of cases where part of the evidence in the case was kept back from 
the jwry on account of the apprehension of a reply ? — Certainly. In the management of a 
oaae by a defender he has frequently kept back evidence that might have been important, with 
a view to prevent a raidy ; but still, upon the whde, I would allow matters to stand as thqr 
Mre. It is the most difficult and painftil duty a counsel has to discharge to determine whether 
he shall load evidence for the ddender or not. But even with all that in view, I would not 
alter the pr eicnt system. I think, upon the whole, the verdicts returned have been consistent 
with the justice <h the case; and I mink a Judge has it in his power to correct the evil to aH 
the extent that is necessary. It would be monstrous to allow the pursuer first an op«ung 
speech, then the defender an opening speech, then the pursuer a reply, and then the defender 
A dnply ; and even if that alteration were made, it would be only shifting the evil, and giving 
the advantage to the drfender. 

'Do not you think in that case the whole evidenoe would be more fairly brought out ? — 
•Certainly the offset of Aat would be to take away the necessity of balancing whether the 
defonder wae to lead evidence^ or not ; but then, on the other hand, the defender, having the 
last word, wouU have dexteribr enough to conceal his ca^ as much as possible ; be would 
conceal his argument and bis views of the evidence till his leading counsel came to make the 
Isit speech. 

Do yon think any better style of pleading could be adopted by following the practice in the 
Justiciary Court of suspending the speeches on both sides till all the evidence is finished ? — No 
I do net 

Do you think am opening speech is absolutely necessary for the right understanding of the 
cai»? — I think it is. At one time I thought that it might be beneficial that the same counsel 
who opwied should reply ; and certainly m ordinary cases this might shorten the proceeding^ 
4nd maltt therei^y nwre diatin^y of the nature of a reply than it sometimes is. But then it 
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is SO important that the leading counsel should examine as many of the witnesses as possible ; 
and also^ in long cases, it would be such a tremendous duty to impose upon him, both the open- 
ing and the examination of the witnesses and the reply, that I do not think you could pos- 
sibly have a system to work in that way. Therefore, upon the whole matter, I incline to 
think that no alteration can beneficially be made, at the same time repeating that it is a 
question of very great difficulty. 

Is it your practice in the conduct of a case to weigh the loss which you must sustain by 
withholding evidence against the dread of a reply ? — Certainly it is. But I should say that, 
after the experience of Jury Trial for some years, the tendency of my mind now is, to throw 
less into the scale on account of the reply than it was formerly. 

10. — I think it extremely material that the exception should be prepared at the time, as 
this prevents all difficulty afterwards with regard to what the exception tak^i truly was. I 
should take the liberty of adding here, that 1 observed at the last Aberdeen Circuit, Lord 
Moncreiff, in charing the Jury in a case of some length and some difficulty, followed a prac- 
tice which I should tUnk extremely salutary. It was a case in which evidence was led on both 
sides, and of course there was a reply. His Lordship began his address to the Jury by reading 
what his charge was in point of law, from a written paper, which of course he had prepared 
during the period that the pursuer's counsel was replying, and having then read what his 
charge in point of law was, he proceeded then to make his observations upon the evidence in 
detaU. So that, in this way, in the first place, the Jury could have no doubt what the charge 
was ; and, in the next place, the counsel for the losing party had it in his power to temkr 
his exception, and saw distinctly what the law was, as laid down by the Judge. I should not 
presume to say that this course ought always to be followed, but it is attencfed with great ad- 
vantage. It was not a case in which a bill of exceptions was actually tendered ; but it al- 
lowed a good opportunity of doing so ; and I think that the giving a clear charge in that 
form is as useful to the Jury for determining the justice of the case, as going into detailed ob- 
servations upon the case. I make this observation, subject of course, to what may sometimes 
be required by the particidar nature of the case in hand. 

Have you found any inconvenience from the mode of preparing bills of exceptions ? — I 
cannot say that I have. Perhaps there are cases of bills of exceptions, where they are 
unnecessarily incumbered with the evidence being set forth at length, which might be dis- 
pensed with. I believe that is always done in bills of exceptions ; and I think uey might 
be frequently prepared without incumbering the pleading with the evid^ice at length. For 
example, where tne exception is taken to the admissibihty of a witness, there can he no use 
in setting forth, in the bill of exceptions, all the evidence taken at the trial ; but I appre- 
hend that must be done according to our present form. There was a case at the last sittings, 
where the whole bill of exceptions turned upon the admissibility of a partner of a company. 
Now, it can serve no purpose whatever in such a case to set forth all the evidence taken at 
the trial ; and, therefore, I should say that that detail, subject to the order of the Court, 
might be, in many cases, dispensed with as an incumbrance. 

11. — I should think it desirable that the Judge who tried the case should be present 
when the bill of exceptions is heard. I do not uiink this would produce any disinclination 
on the part of the counsel to argue the point ; and I do not think there is any disinclination 
on the part of the Judge who has given the direction to listen to a bill of exceptioas to his 
own charge. On the contrary, I thimc the Judges who have given directions in point of law 
are fully open to hear any thing which can be fairly urged, with a strong feeling, of course, 
both on their part, and on the part of the other Judges, if possible, not to sustain the ex- 
ceptions and to put the parties to the expense of another trial, unless this be essential to the 
justice of the case. 

Would you propose any change with respect to the motions for new trial ? — When a motion 
is made upon the ground of the verdict being contrary to evidence, I should say that it would 
be advisable that the Judge's notes should be communicated to the parties before the first 
motion is made. I think the effect of this in many cases would be to prevent the motion being 
made at alL On the other hand, a motion for a rule to show cause, where neither the connsei 
making it has access to the notes, nor the Judges hearing it, with the exception of the Judge 
who was present at the trial, knowing any thing of the matter, is a most loose and unsatisfactory 
sort of discussion, and I should think it tends to no purpose. I should be inclined, therefore, 
to furnish the parties, in all cases, with the notes of the Judge ; and I do not know the ground 
upon which the present regulation is fixed. 

12. — I should say, as to the matter of expenses generally, that I think all expenses foirly 
incurred ought to be awarded against the party who ultimately fails in the suit I do not see 
why a party who really is in the right, which you must assume him to be, if he ultimately 
gain his cause, should be subjected to any expenses in getting a new trial, whatever the 
reascHi of granting that trial may be. I do not see why he should pay either for the blunder 
of the Jur^ or tl^ misdirection of the Court. The effect of any other regulation plainly 
may be this, that a verdict is given against me, either by misdirection of the Judge, or mis- 
take of the Jury, and before I can set it right, I may be called upon to pay more, in the 
shape of expenses, than the amount I shall ultimately recover. I should say, in all cases, 
the rule ought to be very strict, to subject the losing party to the costs ; and this rule ought 
to be very sparingly departed from indeed. 

14. — I think, m no case fit for Jury Trial, ought a commission to be allowed ; there are 
cases of such a nature, that they are not fit for public investigation ; in that case you cannot 
avoid granting a commission. 

Where both parties consent, would you not allow a commission 1 — Most undoubtMHy not— 
I do not know anything more inconsbtent with the proper administration of Justice than to 
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allow parties by consent to depart from that mode of investigating the truth which appears to 
be the best. 

Do you think it would be a serious interference with the utility of Jury Trial to allow 
parties by consent to take proof by commission ? — I think so, and I do not see where it is to 
stop, if parties by consent are to waive the regular practice. If you once hold that justice is 
best administered by means of Jury Trial, then I should never consent to allow that justice to 
be administered in a worse form by the consent of the parties. 

You are aware that proofs by commission are allowed in inferior courts in all cases. Do 
not you think the eflfect of that is to induce parties to bring into the inferior courts cases where 
proof will be led for the very purpose of avoiding Jury Trial ? — I am not aware of any such 

Eractice ; and I should sslv that the general feeling of the country is not by any means so 
ostile to investigation by Jury Trial as it was. 

Why would you have cases tried in one mode in one court, and tried in another mode 
in another court, where parties consent ? — If I had my choice, I would have them all tried by 
Jury, and all*tried in public, which I think extremely important, and abolish all written proof 
altogether. But then, in cases of such small importance as ought to be confined to the inferior 
court, perhaps it is necessary that that system should be followed ; at the same time I have no 
hesitation in saying, that I think the abolition of written proof in the inferior court would be 
a great advantage, and I think that the power of advocation is a very useful power. 
Are you aware whether that power has been much exercised ? — I do not think it has. 
As to the trials, I should take the liberty of making a suggestion. It appears to me to be 
extremely hard upon the presiding Judges of the two Divisions to be called upon to 
try all the cases at the sittings ; I can see no use in this, and I think it is injurious, as pre- 
venting the other Judges from having an opportunity of exercising the power of trying cases. 
I think it would be extremely desirable that the Judge before whom the record has been pre- 
pared shoidd, if possible, try the case. 

Does not it occur to you that, by having only two Judges appointed to try those cases at the 
sittings, they acquire a greater degree of expertness ? — Certainly ; but then, in proportion to 
the expertness which they acquire, there is a corresponding loss to the other Judges; 
and I think it extremely material, that as many of the Judges as possible, if not all, should 
have practice in Jury Trial. The effect of excluding the other Judges from having a share in 
that practice is, that they are not so expert ; and they occasionally go circuits, where perhaps 
they may have no assistance at hand in incidental questions arising in the course of a trial ; 
whereas the presiding Judges, who have more experience, if they happen to go circuits, have 
the advantage of their greater experience. 
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Answer to Question 1. — Upon this question, I have to state, that there is unquestionably H. Cockbnnii Eiq. 
some prejudice against Trial by Jury, upon the ground that it is too expensive and too slow. 
I think those are the two material objections, in a popular view, viz., tnat a man cannot get 
his case tried without being obliged to lay out much money, and to waste much time. Now 
I have not the least vestage of doubt, that both those c(»nplaints are very greatly exagger- 
ated, and that people have extravagant notions both of the strength of those objections, and 
of the possible degree in which they may be remedied. I do not know whether it is worth 
while inquiring into the sources of those errors, but they appear to me to arise very much 
from two causes. One is, that after people got quit of the old intolerable way of trying 
all cases, as was done in Scodand, by commission, of which expense and delay were the 
great objections, they seem instantly to have run into the opposite extreme, and to imagine 
that as soon as they got a Jury, every thing was to be rapid and prodigiously cheap ; and 
they totally shut their eyes, at that time unquestionably, and I tnink still, thousands of 
people now do shut their eyes, to every thing, except the mere proceedings at the day of 
trial ; they will not think of the previous preparation of the case, nor of the necessary pro- 
ceedings that very often must take place after trial, in the form of bills of exceptions, and 
motions for new trial. No body can listen to the conversation of the people who are arraign- 
ing the expensiveness and delay of Jury Trial, without seeing that nine out of ten of them 
are thinking of Uttle else except the mere day of trial The other cause of these extrava- 

Smt views, is, I think, very much from false and erroneous contrasts that are made between 
e expense and delay of our Trial by Jury, and what are supposed to be corresponding 
cases in the country tiefore inferior tribunals, and in England. Now, I am by no means 
satis&ed that an English attomey^s bill of costs is so moderate as I am now sometimes told 
that it is; and I am perfectly certain that there is nothing less cheap in Scotland than pro- 
vincial justice. Besides the English and the provincial proceedings, and our proceedings 
before a Jury, are not analogous cases. The provincial cases are comparatively trifling, 
and every thing is done in a summary off-hand way; and a great majority of the EngliSi 
cases, as the Report of the Law Commission proves, are cases of a very shabby description. 
But, if you take a case of importance in the Court of King's Bench before a Jury, keenly 
<:ontested by the parties, I am not convinced that we have the least reason to be ashamed 
eitkMT of our expense or of our delay. But in spite of all this, I am dear that this mode 
of trial may be made cheaper and shorter ; and therefore that it ought to be so. Now, 
as to the wny in which that should be done: — as to expense, I have nothing to say, 
except that idl thav the Commissioners have dready suggested in their first Report, about 



Digitized by 



Google 



14 APPENDIX TO THE FOURTH REPORT FROM 

iinpr6ving the records^ of course applies, and applies most materially, to this part of die ( 

"jjr^ There are only two thin^ that I would submit, which it is very possible that the Commii* 

, CoekSora^bq. sioners have noticed in tneir first Report, — but I am not at present positively aware that 

they have ; — the first is, that there seems to me to be a considerable number of caeaeB in 

which the Judge might, and ought to close, upon mere summons and defences. 1 think the 

rule by which any one party is entitled to say, as a matter of right, I insist upon a condes* 

cendence, which implies, I insist upon an answer, and I insist upon a revised cooderoendeiiee, 

and a revised answer, is absurd ; and I suppose there is no counsd at the Bar acquainted 

with those cases, who does not know that that is sometimes done for the ^rpose of emting 

expense and delay. It is done, in the first place, by the pursuer, if he happens to be 

confident, and with his pecuniary interest to combine a little maUce or hostility toius advennury, 

in order to harass him. Then, on the other hand, if the defender is perfectly certain that 

he is in the wrong, he also is apt to fall into the same course, because it staves off the 

evil day ; and in spite of that, the Jud^e who is intrusted wi& the revision of the record, 

and the superintendence of it, is not allowed to cheok that which he sees perfectly "plamly 

before him. The other point is one which has become of more importanoe lately dian it 

was formerly, which is the practice that the Ordinaries, so far as I have observed, ahwMt 

always have of never sending anything to the Issue Chambers, except the whole ease. What 

I mean is, that although the Lord Ordinary sees distincdy that the case turns, and will 

ultimately turn, upon a certain fact, in place of sending that feet to be tried, he sends the 

whole cause. Now, to be sure, if nothing was to emerge under that remit, exeept the trial of 

that detached point, then there would be no evil ; but the instant you send the whole osnse 

before the Jury Clerks, the parties instantly begin to try whether Uiey cannot shift tiie 

cause from the point that the Lord Ordinary said that it stood upen, or introduce new 

points ; and both their ingenuity and their obstinacy are set to work : and the <»u8e, in the 

course of one week, has its appearance totally changed. Now, there may be a great dad 

of time and of money saved by the Judge telling at once the point to be tried, when it is 

a cause of that description. Those are the things that I think ought to be attended to in 

reference to expense before the trial. As to proceedings eU the trial, I have only one obaar« 

vation to make, which I do, with some delicacy, because it seems to arraign the condeot 

of my brethren at the Bar; but it is quite impossible, I think, not to perceive its justice; 

and feeUng its truth as I do, it would be paltry to withhold it. What I allude to is, Aat 

every case is, by the counsel and their agent (the parties are very excusable) made a gmt 

case. There is want in the conduct of causes by the Bar of simplicity and ease; every 

person insists, no matter what the action is, upon making a prodigious appearancio hit 

character is at stake ^and so we have ten times more eloquence, and a thousand times more 

zeal and vehemence than is in the least necessary. This adds a ^eat deal more than may 

at first sight appear, both to the delay and expense ; whether these vices are propagated 

from the party to the counsel, or from the counsel to the client. The result either way, is 

the production of one of the chief existing practical defects,—- one which I admit no regulation 

can cure, as no defect of regulation has caused it — that we do not work the system 

more as a common- place system for every day's administration. I think there is a great 

deal too much professional and personal ambition in it, which, if possible, ought to be dfa- 

coiu*aged — checked by regulation it cannot be. That is all as to expense. As to delay, that 

is a juster and more important objection than the other. It is a very great misfortune, 

that by the complete stoppage of all preparation of causes during vacation, even where there 

is no very great resistance to get on by a defender, but a mere desire to have the case 

fairly prepared, it is nearly impossible to get the case tried short of one year ; and if there 

is much zeal and desire of delay, it is not very possible to get it tried short of two years. 

Now, I have no doubt, that that might be corrected entirely. In the first place, it is a 

defect that there is so much time allowed for giving in papers, and that the period is extended 

fer too easily. I am one of those who have always been of opinion, that it would be nraeh 

better, not merely for justice, but more comfortable for the party whom it appears in 

the first instance to injure, that every order were peremptory. Nobody resists any thing 

that he knows is irresistible ; he makes up his mind to it, and there is no more about it. 

No man ever tries to put in two reclaiming notes, when he knows that the cause is settled 

by the judgment upon the first one. Tnen the total cei»ation of the preparation of the 

cause during vacation is a very serious evil, and one that I do not see the least necessitj 

for. Another cause of delay that I have felt in many cases mjrself, is, that there is a great 

deal too long notice required for trial at all Circuits. If you want to try a case in the 

Autumn Circuit in September, you must give notice of that generally in the first, and alwajw 

in the second week of July. The Clerks or the Judges, I cannot tell which, but there is 

somebody or other who insists upon having the whole Circuit business arranged before the 

Winter or the Summer Sessions end. I see no necossity for that whatever ; and I hare 

known many cases in which, but for that, the parties who were not in the beginning of Julj 

prepared to say that they would try their causes in the Autumn Circuit, were prepared to 

say so, and are anxious to try when the Autunm Circuit approaches. There is another 

cause of great delay which operates in the Issue Chamber, from the Clerks having no power 

to compel attendance of the party : the consequence of which is, that when a party does not 

want an Issue prepared, what he does is simply not to instruct his Counsel, and then the 

other party goes to the Issue Chamber, and the opposite party not being there, the Clerte 

instantly put off the proceedings. For that there is no remedy, except that the party wlio is 

absent is told there will be a complaint to the Lord Ordinary, which is either i^eter mad^ 

or, when it is made, it is made at such a distance of time that it has no efl»ct, or he is toUL 

you will be obliged to pay the expenses, which threat also » lost sight of long before ihm 
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aeoount comes to be adjusted. That is all that occurs to me upon the first question; I 

have only to repeat, that although those two complaints of expense and delay are exaggerated, ^"^ 

they are not altogether groundless, and that they ought to be remedied, so far as they can. H.CockbiuB|XM* 

With respect to the conduct of counsel, upon which you have observed, do not you think 
that arises, in some degree, from both the real parties in the case and the professional parties 
having some distrust in the whole tribunal/ No ; at least if at all not much. It arises very 
mueh from this, that, in the old habits of the Scotch counsel, all cases decided upon proo& 
were heard before the whole Court, by what was called a hearing of presence; and they were 
all grrat cases ; they were cases in wmch barristers were expected to make a great appearance, 
as is still the case in defended criminal cases. We have not got over this feeling yet ;* and 
every time a Scotch counsel goes before a jury, though it is about the value of an old wall or 
half an acre of moss, he is rescued unworthy of being employed in a jury cause if he does not 
make an eloquent aiid eprand speech upon that occasion. 

Would not one of the best remedies to repress that over zeal and over exertion be, to 
impress both the public and tm bar with a greater, satisfaction with the Court ?-— No doubt 
of that. I think it is a piece of bad. taste wluch it is in the power of the Court to check in a 
very short time, and which a Court, fully aware of its duty, and able to express its sentiments, 
could put down very soon. 

2. — Upon this question my opinion has always been, and is, that wherever the validity 

of a deed is made to depend upon the mental condition of the grantor, the issue ought 

to be, whether it was his deed or not ? In cases where the deed is brought under reduction 

upon the ground of the grantor's b^ng in a state of total incapacity, it is conceded that that 

ought to be the issue ; but it is thought that where there is no charge of absolute incapacity, 

but a statement of mere imbecility, operated upon by fraud, the deed, being in law the 

deed of the man till it be reduced, there ought not to be the same issue, of deed or no 

deed, as in the other case. Now, I do not think this of much practical importance ; for 

it appears to me that the difference between these two cases is, in reference to practice, 

merely verbaL I have no doubt that, making a difference between the issues, in those two 

oaaes, leads to a m<H^ nice adjustment of legal language. I believe that the verbal nicety, 

-^I was goin^ to say yerbal foppery, is more consulted in the one issue than the other ; 

but my objection to having any other issue than what is called the general one for both 

cases, IS this, that where a deed turns upon the mental condition of the grantor, though 

operated upon by fraud, the question that is raised in the mind of the jury is nothing but 

wnether it was lus deed or not, and that then, let us express the issue as we may, no other 

faet than tiiat will be spoken about by counsel, or charged about by the Judge, or considered 

by the jury. Accordingly, in all cases in which a different issue has been sent, in the case 

ef m^dtad imbecility alone, nobody who tried the case ever could discover that there was any 

diflbrence in the issue. The case is tried as a question of deed or no deed; but, at the same 

time, as it is often important for other purposes, not for the trial, but for tlie subsequent 

applicatioB of the verdict to other legal purposes, to know whether the deed was reduced 

npoa the ground of incapacity, or upon the ground of mere imbecihty, there may be a separate 

issue raised m order to mark that difference. I mysdf am quite certain that, for the 

practical trial of the case, the issue will be the same, in both cases, in the minds of all those 

trying it ; but I do not see any harm in inventing other words to mark those two cases. 

For, when you talk of the general issue, I never understand that there is only one general 

iasue ; I call any thing a general issue which presents the case to the jury as one proposition ; 

aad I do not see any objection to having two or three classes of general issues ; but my own 

opinioii is, tkat, for the trial of the case, it is unnecessary, and it always will be perfectly useless. 

At all evttits, it is your opinion that, in such a case as that which you mentioned, it should 

be ooe complex issue, comprehending all the points of the cause 7 — ^Yes ; and, in sending a 

general issue to one of our juries, I have no fear whatever of the defender being justly entitled 

to plead surprise, because the record gives him due notice of all that is to be stated against 

}am, and is a sufficient check upon the pursuer going into matter out of which surprise can 



In short, be cannot, in any issue, however general, go beyond the record? — No. 

3*' — Upon this question, which relates to the postponement of trial, in order to obtain 
the examiaatioB of witnesses abroad, I think that no general regulation, applicable to all 
eases, can be devised ; and that it must be left entirely to the vigilance and sagacity of the 
Jiid^. There cannot be the slightest doubt that the postponement of trials, upon the ialse 
«r fhyilous pretence of examining witnesses who are at a distance, and who are never meant 
te be- examined, or to be examined merely in order to give an apparent defence of the post- 
pMiement, is quite common, and I am not aware that it can very well be checked. To 
check it by a subsequent animadversion of the Judge- upon the agent or party who todi 
tke affidavit, I concave to be quite insignificant. But although, therefore, this eyil- be 
e— sni an, we cannot shut our eyes to the evib of an opposite description, which would arise, 
it caeee were precipitated before the parties were re€idy with their evidence, merely because 
•one of the witaesses upen whom they must rely happened to be abroad. How the compe- 
iStifoa between these two opposite and inconsistent evils is to be adjusted, I think must just 
depend upon the skill of the Judge in each particular case. 

4. — Tlus qaestien, which, I understand, relates to the propriety of granting diligences 
tor a«e recovery of writings, in order to enable Uie party to state his case, or only for the 
|kUfpoee«>f proving it, stands very much in the saaie situation with the last one, by which I 
BMaii> that a^iist resolve entirely into the discretion of the Court; but I must add, that 
"*''L^!'[5 ^*^™'^ ** ^T stnmgly against the habit of granting diligences, except for the sake 
ef proef. I am of thu eplm%n^ because, in the Jirst place, I think that the parties generally 
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do know their cases sufficiently, to enable them to state them without a diligence ; and that, 
where they cannot do so, this is very much owing to a defective system, by which they are 
required to state things on the record that they ought not be required to state : but that, if 
the system on which the record was constructed were sound, the party might, in a great 
majority of cases, state his grounds of action, without the necessity of getting a diligence. In 
the second place, the reason why dilic^ences are sought for so eagerly as they are, is not to 
enable the party to state his case, but to find out grounds for the case, and very often to alter its 
nature. And, in the third place, I think that the evij, in granting these diligences one moment 
sooner than what is absolutely necessary, is greatly increased, by what is commonly thought a 
defence of granting them easily, namely, that they are all granted under an implied reservation 
of the rights of third parties to abstain from giving the document ; because the effisct of this 
reservation is, that new cases are instantly introduced into the principal action, in which 
a multiplicity of questions is raised as to the obligation of the parties to give up those 
documents, and, in this way, the merits of the originsd action are for a time totally lost sight 
of, and the parties themselves are engaged in a separate and incidental discussion, which, 
with reference to the actual proof, may, at last, turn out to be totally unnecessary. But, 
though this be my general leaning, I am far from thinking that any positive rule, to this 
effect, can be laid down safely. 

5. — I am of opinion that the evil, arising from the production of documents, is not only 
great, but is absolutely enormous. According to the present system, with the exception of 
writings in charter chests, there is scarcely a document in Scotland which must not be exhibited 
to a commissioner, if any of the parties choose, in almost every action. Suppose a question — 
Whether A.B. was sane at a particular time? or. Whether, at a particular time, he wrote 
calumnious letters against CD.? or. Whether he was engaged in any particular transaction, 
where his own admissions would be good evidence against him? In all these cases, his 
adversary has nothing to do but to state, that he has admitted the case against himself in various 
documents, and, upon this mere statement, if plausibly made, a general diligence will be got to 
recover all documents bearing upon the case ; and, whenever the party examined says that he 
has documents, but not bearing upon the case, the Commissioner is the judge of their relevancy 
or pertinancy, and, except his discretion, I know no check to his ransacking the repositories of 
every man in the kingdom. Now, I know that this is actually done. I could name cases, 
where it has been done to an extent that is absolutely frightful ; and, accordingly, there is 
scarcely any trial, not depending purely upon verbal testimony, in which there are not probably 
at the very least, a hundred pieces of written evidence recovered, and in Court, for one that is 
given usefully in evidence. 1 know no check to this, except the discretion of the Judge, and 
visiting the party who is wrong, even when he gains the case, rigidly with the expenses ; but 
even those remedies, I fear, wul be found feeble against an inveterate, and, I thuik, a most 
intolerable, abuse. 

6. — I understand that the thing pointed at in this question, is, whether eight days' notice 
should be given of the intention to produce those articles before the trial. I am perfectly 
clear, that where they are meant to be produced, as what is called evidence, or in explanation 
to the Jury, they ought to be lodged eight days before, or some adequate notice be given 
beforehand. I cannot conceive if these plans, or models, or writings, are to be produced, how 
the party against whom they are to be produced, can be allowed to be taken by surprise, by 
not knowing of their existence before. Two questions have been asked — one is, whether a 
party who intends to produce parole testimony, ought to be required to produce that before the 
trial ; for example, ought he to produce his precognition ; I say, that if his precognition be 
evidence, he ought to produce that beforehand, and give notice of it, and any other writing 
that he has, but he is not bound to produce the precognition now, because the precognition is 
not evidence. Then it has been also asked, whether the opposite party is put in a worse 
situation, by having plans produced suddenly at the trial, without notice, than, if instead of 
producing plans, the adversary were to produce the man who might make the plan, and to put 
the same questions to him that the plan imfolds. Now, I think, the answer to that is quite 
plain. In the other case, it is not the plan that is the evidence but the planner, and wherever 
you have the power of cross-questioning, the party is not taken by surprise ; so that if a man 
is produced without your knowing any thing about him, you have the power of cross-examining 
the man ; but it is a very different thing when you produce a skilfully prepared plan, which, of 
itself, becomes the evidence, without any explanation whatever. And, besides, I do not know 
any thing that a party, with a fair object in view, can reasonably complain of, in being required 
to produce it an adequate time before hand ; and, I apply this observation, not only to the 
case of these articles being produced as forming evidence of themselves, but to all attempts to 
introduce, or to refer to them in the way of explanation. These explanatory documents are 
just cunningly produced written evidence. 

7. — I am of opinion, that wherever a party produces evidence, although that evidence 
may consist merely in quoting a part of the record, a reply ought to be given, or at least 
that the case should proceed in all respects as if evidence had been given in of any other 
description. Nothing is more common than to find the whole of a case contained, like a 
kernel, in a single document, or a single sentence, and one detached sentence in the record, 
especially if it be prospectively constructed originally with this view, maybe the text for a very 
long and plausible discourse ; and therefore, wherever a party intends to make a part of ♦^e 
record evidence in his case, I think he must just be treated as if he had produced a \v^<ness, 
or any other writing; and it is the more important to enforce this rule, cons^^^ng the 
extent to which the parties are indulged in producing writings in evidence. *^^ ip referring 
them to the record. If a defender could found upon any part of tlv> »ecord as his evidence 
without givmg the pursuer a reply, I think nothing would be easier for him than to embody 
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and prepare the whole important matter of his case, so as to cut out the right of a reply in all 
cases ; and I carry this so far, as to think, that even when one fSLvXy founds upon the statement of 
his adversary, he ought still to be considered as having given in evidence ; for although it may h. CodJ^wn Em. 
be true that that was the adversary's statement, who ought to have known all that was con- 
tained in his own part of the record ; yet he may not have known the uses to which another 
party may be disposed to put what he has set down ; and I think it would be extremely hard, 
and would generate a good deal of artifice on the one part, and of hardship on the other, if a 
party were to find deductions drawn from one of his statements, or his own views very possibly 
altered and perverted, and yet that he had no power of making any commentary upon that 
which in reality is evidence, merely because it happened to be extracted from his own side of 
the record. 1 cannot look upon what a party may say in his part of the record, as at all different 
fron^any other admission, external to the record ; and where one party intends to found upon 
the confusion, or the admission, or the unguardedness, of another, that other ought to have 
exactly the same opportunity of meeting it, that he would have had, if it had been taken from 
any other place than the record. 

8. — I think that no fact brought out by a defender in cross-examining a pursuer's witness 
ought to give a reply, because I consider the cross-examination to be the examination in chief, 
only put right. In theory, an honest pursuer is bound to bring out the whole relevant truth 
from nis own witness, and if he does not do it, but leaves the examination imperfect, my sup- 
pljring his deficiency out of the mouth of his own witness, making the examination complete, 
does not give a claim to a reply. 

Do you think it right that witnesses, in the course of examination, should be asked whether 
they have ever given a different account of the same matter? — This is a question on which I 
have thought and observed a good deal for several years, and I am quite clear, that the rule 
which is supposed to prevail, in the law of Scotland, whereby, in no case whatever, can a 
witness be asked whether the account which he is ;iow giving be the same with one that he 
may have given upon a former occasion, is absurd in principle, and is inconsistent with the 
just administration of evidence. I am aware, that the opposite principle would require, if it 
were attempted to be expressed in a written law, to be fenced and guarded by various exceptions 
and precautions, as it is at this moment in the law of England. Of these 1 do not intend at 
present to say any thing ; but I am clear, that saving a witness from all attempt to show the 
inconsistency between what he is now stating, and what he stated on a former occasion, is just 
giving a protection to falsehood, by removing it from one of the most conclusive, the most just, 
and, m common life, the most habitual criteria for ascertaining its truth. I have myself known 
many instances, in which I knew perfectly well, that witnesses were stating on their oath the 
very reverse of what they had stated seriously a few minutes before, or even judicially some 
some days before; yet these witnesses knew perfectly well, that this inconsistency could never 
be brought out a^inst them, even by their own deposition ; and I am certain, that they availed 
themselves of this knowledge, to make statements that they knew not to be true. The 
effect of this in encouraging falsehood is so great, that I am happy to think that it is 
still doubtful whether it be a rule in the law of Scotland. I am aware that it is fixed in the 
Crimimal Court, because there the consideration of the question is necessarily connected with 
the witness having been previously examined before a Magistrate in a precognition ; but I am 
not aware of any case where this has been settled in the Civil Court; and if a fair case for 
trying this point were to occur, my anticipation is, that any Statute upon the subject would be 
avoided by the judgment of the House of Lords, if not of the Court of Session. 

What is your opinion of the objection to the admissibility of witnesses upon the score of 
relationship ? — ^This is a very important question, and it has attracted my notice for a long 
time ; and there is nothing of which I can possibly be more clear, than that our existing rule, 
whereby all witnesses who are related to either of the parties, as father and son, mother and 
daughter, uncle or aunt, nephew and niece, are utterly excluded, is absurd and inconsistent 
with the administration of justice. For several years I observed and kept a note of cases in 
which the truth was excluded, and injustice done, under the operation of this rule. Upon 
searching, with a view to this examination, for this paper, I regret to find that I cannot lay my 
hands upon it ; but I am confident that, if any person will watch the effect of this rule, as I 
have done for some time, in actual practice, he will find that the evils it produces are undeniable, 
and exceedingly painful. They consist chiefly in the exclusion of truth ; but also in this, that 
that they drive the parties, instead of proving facts by the simple and direct and natural 
evidence of those who witnessed them, to go in quest of indirect, roundabout, unsatisfactory, 
and expensive evidence of a different description. I may only mention as an instance of the 
operation of the rule, one recent case, which I specify, because our being habituated to the 
rule makes these things not be so much noticed as they otherwise would be. A person who 
was lately accused of very gross defamation, which defamation consisted in his going to the 
different members of a family, and making an infamous charge against one of their near 
relations. An action of damages was brought, and the pursuer never doubted of his success, 
as the whole house was quite clear of the guilt; but every member of the family was rejected 
by the Court, one by one, although it was not only stated, but anxiously urged that, according 
to that doctrine, any man who wishes to defame another, has only to take care to do it to the 
members of his victim's family. In that case, the defender gained the verdict under the 
directions of the Court, and very great injustice was done. It is commonly said that these 
evils are avoided by the power that the Court has to admit the relation wherever there is whaf: 
is called a penury of witnesses ; but, in the first place, this only complicates the matter the more, 
by introducing new discussions about what shall be held to be a legal penury; and, in the 
second place, nothing can be more clear than that, if near relations be supposed to be incapable 
of speaking the truth, or indisposed to do so, the strength of the objection increases in proportion 
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to the reality of the penury. The existence of this objection is the more distresBing, because, 
jj~T unlike that of interest, it cannot be discharged. 

1L gmMJiiin, Kgq ^^ Y^^ think the objections to a witness, on the ^und of agency and partial counsel 
ouffht to be retained ? — ^There may be cases in which toe partiality and agency are so strong 
and peculiar, that it might be dangerous to say that they ought only to ^o to the credit; 
but such cases very rarely indeed occur ; and I think those objections, like many others 
in the Law of Scotland, to the admissibility of witnesses, are renmants of old barbarism^ 
introduced at a time in which the country and the law could not possibly have any ex* 
perience of the real principles of evidence and the necessities of justice; and, therefore I thinks 
that the more that those objections, — and indeed all objections to witnesses, — are narrowMl^ 
the better. 

9.*— The question which I understand is put here, is. Whether the present system, of the- 

defender excluding a reply by abstaining from leading evidence, ought to be continued ? I am 

rather of opinion, upon the whole, that the present system is r^ht, and this chiefly, because I 

have not been able to discover or hear of any other that I think would be practically better. 

I do not know what more can be desired in principle, than that each party should have an 

opportunity of opening his own case, and of animadverting upon the case of his adversary. 

This they have at present, with this explanation, that when the defender has no case of his 

own, then the pursuer is held not to have any thing upon which he has any right to observe. 

I think that this system, though it does not seem to recommend itself popularly, is reasonable 

enough, and, when not abused, would recommend itself to all persons taking a large or just 

view of the subject. I say when not abused ; because, here a^in, I must venture^ though 

it appears to criticise the conduct of my brethren, to state, that I think it has hitherto been 

very greatly abused in the practice of our Court. I say this with a less delicacy, because I 

mean it to apply to the whole Bar, myself included. 1 think that the privilege of reply will 

always be abuseid, wherever counsel can ; and that, perhaps, it is their duty to abuse it, if they 

be permitted. They have hitherto not been checked at all. I am far from arraigning tb» 

Court in this, because I am aware that to interrupt a counsel is a matter of great delicacy, and 

the Court may not concur in opinion with me in thinking that the abuse has hitherto existed ; 

but I think that it has existed to a very painful extent. I have again and again myself spoken 

in reply, in such a way that I expected to be stopped by the Court every moment ; and I have 

sat aud heard replies from others which excited and justified the greatest astonishment and 

indignation : and yet I am not aware that I ever heard any counsel made to feel, in the Judge^s 

observations to the Jury, that he had lost reputation, or his client an advantage, by the abuse 

of the privilege that had taken place. In speaking therefore of this question, 1 wish to be 

understood as referring to a state of things, in which an improved Bar and an improved Court 

shall reduce the reply to its proper object and its proper limits ; and, when this is done, I am 

confident that a very great part of the clamour which is raised against tins part of our system 

will disappear. Tne evils said to exist are two ; and thougn they be generally confused 

together, they ought, in reasoning, to be kept entirely separate, for th^ are quite dififerent in 

their character and effects. The^r^^ is, that the defender suffers grievously from the pursuer's 

reply. The second is, that the pursuer is ti^mpted to starve his case, as it is called, in evidence, 

in order to provoke the defender to lead proof, and thereby give a reply ; and that the defender 

again is tempted to keep back what he thinks important evidence, in order that the reply may 

be excluded. Now, in the Jirst place, as to what the defender suffers by the reply, I am q^uite 

clear that, do what we may, this evil is irremediable ; and I think so upon this simple constde- 

ration that, do what we may, there must be a last word somewhere, and all the advantage, 

however unjust, attaching to the present reply, will always attach to that last word ; with tois 

difference, that the more complicated the previous discussion is made, the advantage will be the 

greater, in skilful hands, in favour of the last word that is the longest of coming. Take an 

example we have long had in the Court of Exchequer — ^the system of stating the case, which 

has been recommend^ for all Jury Trials — namely, that each party speaks twice, only that the 

plaintiff, whether the Crown or not, has the last word. Now, although the defender here is 

mdul^ed with two speeches, I am not aware that the reply is a whit more temperate or candid 

than it is before an ordinary civil jury. On the contrary, though the reply there be put off 

for an additional stage, I never was counsel for a defendant without cursmg what I thought 

the unfair advantage of that reply. Then, in the Court of Justiciary, we have another systwi, 

that is recommended for adoption elsewhere, to wit, where both parties open their case, if th^ 

choose, although they rarely avail themselves of this privilege, and then each has a speech 

after the whole evidence is closed, the prisoner always having the last word. This seems to be 

the favourite system of the people of Scotland for all trials. It may be quite right, but sure I 

am no part of its merit consists in diminishing the effect of the reply, because uie reply in the 

Court of Justiciary is necessarily, being the last word, so exaggerated, that in truth it has 

almost habitually converted the Judge, from being a calm and judicial summer-up, into on 

argumentative reiuter of the sophistry of the last speaker. I, therefore, in considering this 

matter, attach no weight whatever to the effect of the reply, because any disadvantage that it 

creates will always arise somewhere. The second objection is much more material. Its essence 

is, that both parties are put under at^mptation to keep back what they think important evidence^ 

in order to secure or to avoid a reply. I admit this to be some misfortune; but it would be a 

much smaller misfortune if the reply were what it ought to be ; and I do not see how the 

misfortune can be avoided, without introducing other disadvantages equally great I allude 

particularly to the effect of there being always four speeches in every case, which seems to me 

to be unavoidable if the present system be changed. For each party must be allowed to open 

his own case. I understand that it has been proposed to let the .fudge, or even the clerk, open. 

I can only say, with all due respect, that I have never yet had a cmnt who would be satislSed 
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with the Judge's opeiiin|^; and I have ner&t yet met with a counsel who would think that 

any justice was done to his client's views except through himself. The idea of the Judge 

expkoiing the case to Uie jury, merely from the light given to him upon the record is extrar- g^ Godltea* ffw- 

vagant. llien, if each party is to hare an opening, the defender must have a second speech, 

bemuse he must answer the pursuer's evidence ; and the pursuer, so fsor as I see, must have 

a second speech also, even where the defender does not lead evidence ; because, if the defender's 

not leading evidence were to exclude the pursuer's reply, then he would be put under the 

temptation, which forms the evil complained of, of keeping his evidence back to avoid a reply. 

No redress, therefore^ can be given to the defender, except by giving the pursuer a reply in all 

<sa8e8 whatever. Now, I conleiss that the introduction of four speeches in every case seems to 

ne very alarmhig. Three are bad enough ; but the merit of the present system is that, in at 

least a majority of cases, there aare only two ; and I do not think that so much evidence is 

•exxduded as is commonly supposed. It is a competition in the mind of counsel between gaining 

two advantages, namely, letting in c«*tain evidence, or letting in a certain address ; and although 

aacrifices are undoubtedly made every day to attain one or other of those objects, I am not 

satisfied that, upon the whole, truth is kept out. But if it were once understood that there was 

no check on the production of evidence upon either side, and that in all cases there were to be 

four speedies, I should be afraid that trials would become impracticable. It must be recollected 

that, even at present, the speaking in a majority of cases exceeds the evidence, and, not unfre- 

quently, in the proportion of six, ei^t, or ten hours speaking for one hour's proving. The 

probaUe effect of introducing four speeches, and withdrawing all check to the overloading a 

case with evidence, is quite obvious, and, I think, extremely alarming. At the same time, 

undoubtedly, it is very desirable, if possible, to avoid an objection to our trial by Jury, which 

ptesMSts itself to the public eye as a mere creature of artificial regulation. My only fear is that 

the projected change would not ultimately give satisfaction. 

10. — I am of opinion that the exception ought always to be taken at the time, aaad 
before the Jury retire; nothing else can secure the case being ultimately laid before the 
Court exactly as it occurred, and nothing else can adequately warn the Jury that the Judge's 
law is objected to, or give Ins Lordship an opportunity of correcting it before they make up 
their nunds. 

11. — I cannot say that I see any good reason for excluding the Judge, whose law is 
exeepted to, from taking a part in the discussion of that exception before the Court. His 
presence may create a greater degree of def(M*ence to him, and may give him a greater power 
than would exist, if he were absent, of defending his supposed error. But, in the first place, 
I think that we must have sufficient confidence in Judges to make us believe that such accidents 
vnll not be taken any improper advantage of. In the second place, it seems to me that the 
supposed advantages arising from his absence, depend entirely upon the comparative merits 
of the Judge who tried the case, and of those who try the exception. I can very easily 
conceive cases tried by a Judge whose candour and authority would be far more satis- 
factory, even to the party he was originally against, than any thing that that party could gain 
by his being absent. In the third pkc^ 1 think that this evil, even when it arose, is far less 
than the opposite evil, of allowing a case to be reviewed by those who were m^e strangers to 
the trial. The introduction of a totally new Court, ignorant of the real circumstances of the 
case, I think, always tends to increase that precariousness of justice, which is one of the greatest 
defects of all judicial institutions. The presence of the Judge who tried the case I think 
valuable, were it merely for the sake of the increased steadiness which it gives to the pro- 
ceeding, even although one of the parties may fancy that he had an undue weight in the 
discussion ; and all this reasoning I apply, not only to motions for new trial, but even to bilk 
of exception ; because, although it be true that the point of law ought to appear from the bill 
itself, still it is nearly impossible to discuss anv bill with such a rigid abstraction from all the 
drcumstances of the case, as that a knowledge of them may not be useful ; and I have as 
much fear of the intrusion into the bill of the ignorance of those who know notliing about the 
case, as of the knowledge of the person who is acquainted with it. 

12. — I am very clearly of opinion, that in all cases, the expenses should abide the result 
of the trial It seems to me, that when a man goes to law, he ought to make up his mind 
to pay the costs if he shall be found wrong; and those costs ought to include all the accidents, 
withcmt which his case could not be tried. I believe it has been decided, that when a trial 
fails by the death of a Juryman in the Box, the person who is ultimately found wronff pays 
for that abortive triaL I cannot see why he should pay for this accident, and not pay tor the 
accident of a Judge going wrong in his law, or for the accident of a Jury deciding against 
evidence* He knows when he raises his action, that those are things which possibly ms^ 
happen ; and I see no reason whatever for not making him pay for uiose, exactly as at tlm 
moment he pays, and all parties pay, and without a murmur, for the erroneous juc^^ent of a 
Lord Ordinary, or any other Court whom they persuade to go wrong. And I must add, with 
reference to trial by Jury, that I have seen a great number of cases, in which, to my own 
■certain knowledge, the party knew quite well that he was persuading the Judge to pronounce 
a iudgment, or a Jury to deliver a verdict, which he knew could not ultimately stand, but in 
wnich he did so, because he was certain that he might obtain a momentary triumph, not only 
without expense to himself, but with the probable gratification of throwiiu; the expenses upon 
his adversary. Few things are more common, in the management of triak, than to see parties 
tempted to push those ultimately hopeless points for these objects ; which, I am satisfied, that 
they would not do, did they feel that the price of misleadiing the Court or the Jury nught 
ultimately recoil upon themselves. 

13. — 1 haive nothing to observe, excBpt that I think, not only as to Jury Trials, but 
as to all litigation, it is a v^ great defect that each party cannot be made, to a greats 
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extent, to pay for that part of the case which he loses. There are very few persons ulti- 
mately found wrong, and ultimately made liable in costs, who were not right, and meritoriously 
and usefully right, in several detached parts of the case ; but those are apt to be all lost 
sight of after the final result ; and no adequate penalty is ever inflicted upon the obstinacy and 
folly of the party, who, though successful in the main, was most vexatious in the conduct of 
minor points. 

14. — I am of opinion that proofs by commission ought never to be allowed in any 
circumstances. The only point to be considered is, what is the best mode of ascertaining 
facts ; and, if the law of any country shall decide this question, I can conceive nothing more 
absurd than that its judgment shall be superseded whenever it shall please two parties to 
differ from it It seems to me that it would just be as reasonable to allow them to try their 
case by a judicial battle, if they thought that that ancient system ought never to have been 
abolished. I have heard it often proposed, and I believe that it is even one of the favourite 
projects of certain judicial innovators of the present day, that parties should be allowed to have 
their cases tried by jurymen of their own selection, or by fewer than the legal number of jury- 
men. It has also been proposed, I believe, that the parties, instead of having their causes 
decided by the Judges who form the CJourt, shall be entitled to cashier any Judge they 
dislike, by saying that they wish their case tried by the other Judges, and that they bind 
themselves never to object to those. All these devices and crotchets ought to be gratified 
before an arbitrator ; but if the Legislature shall think that facts ouaht to be tried by juries, 
I think that it is absurd that this should not be done, because two individuals happen to differ 
. from the Legislature. It has been said that it would be expedient to consult their pleasure, 
especially if it were understood that the Court or the House of Lords were never to be troubled 
by consiaering the evidence, or deciding the fact. But, in the first place, I do not hold the 
decision of matters of fact upon evidence to be the proper work of a Judge ; — in the second 
place, I do not think that a Judge ought to be liable to have his time encroached upon at the 
pleasure of the parties ; especially since, in the third place, parties are often extremely apt to 
avoid the immediate outlay and the finality of a jury, by saying that they will take a com- 
mission, and then after going unchecked, by the presence of the Judge or the Public, into as 
much evidence as they please, whenever the matter is decided, they are the very first to break 
out and to lament that they had not adopted the ordinary course. 

15. — I have nothing to suggest upon this subject, nor do I know any way in which a 
dispute can be thrown into the rorm of a special case, except as at present, by the professional 
advisers of the parties. 
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It humbly appears to me, that the principal disadvantages in the present system of Jury 
Court proceedings arise from, 1st, The various changes in the Judges. 2nd, The form of 
pleading, by allowing the defender only one speech, and giving the pursuer a full reply, in 
the event of the defender leading any proof. And, 3rd, The great expense generally incurred 
in jury causes. 

1st According to the present practice, the record is prepared by the Lord Ordinary ; and, 
generally, the issue is framed under the superintendence of the same Judge. But, whenever 
this is done, the case passes directly to the Court, where all the subsequent motions for 
diligences, fixing or delaying trial, &c. &c., fall to be made. The issue is then tried often by 
another Judge, without the attendance even of the Lord Ordinary who prepared the case. 
And, lastly* bills of exceptions, motions for new trial, and motions for expenses, are commonly 
discussed before Judges, none of whom were present at the trial. This creates great incon- 
venience — tends to protract the proceedings — causes additional expense — and may endanger 
the fair trial of the cause. The case must, on every change of the Judge, be in a manner 
repleaded. Even the incidental motions, preparatory to trial, cannot be understood by the 
Court, without a. pretty full explanatory statement The Court or Judge new to the cause, is 
often compelled to dispose of important motions with imperfect knowledge, or to propose 
farther hearing or delay, in order to communication with the Lord Ordinary from whom the 
cause came. Different views are taken by the different Judges. Thus the Lord Ordinary 
remits the cause after debate, and prepares the issue upon a thorough knowledge of the case, 
and after full discussion on the relevancy. But the Judge on whom the trial devolves may 
conceive, from the manner in which the case appears to nim on the day of trial, that the issue 
is not proper for the disposal of the case. This has frequently led to special verdicts, special 
cases on the law, or similar proceedings. It has even happened more than once, that the 
Court have, on discussing bills of exceptions, or motions for new trial, come to be of opinion, 
that the case ought never to have been ordered for trial at all. I am humbly of opinion, that 
some of thosQ inconveniences and consequences might be avoided, by leaving the cause, 
throughout all its stages, almost entirely in the hands of the same Judge ; and by securing 
the attendance of the Judge, who tried the cause, at the discussion of bills of exception, 
motion for new trial, or for expenses. I am quite aware, that this will scarcely be practicable 
in every case. For example, the transference of causes, by new appointments, and the changes 
of Judges on the Circuit, will necessarily exclude, in part, the plan now suggested. Even 
these occurrences may, however, in part, be provided for, by leaving, in the event of removal 
or promotion, the whole begun Jury causes in the hands of the different Lords Ordinary who 
were removed or promoted, and by making arrangements for the attendance of the Circuit 
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Judges, at least at all the preliminary motions or discussions in begun causes fixed for their 
respective circuits. Under this suggestion, I do not propose to abolish the present practice of 
having causes tried by the Presidents. This has, in the present state of the Court, some 
advantages ; and it may be right to obtain the attendance of one of the Heads of the Court at 
cases of extraordinary importance. Still I would give each Lord Ordinary the full power of 
trying his own cases, and would further require the attendance of the Lord Ordinary to the 
cause, whenever it comes to be tried by either of the Presidents, so as at least to give that 
Judge the benefit of communicating with the Lord Ordinary. Making the trying Judge one 
of the Judges in motions of appeal after verdict, may to some appear objectionable, as 
excluding the party appealing from the benefit of a new Court. But, after due consideration, 
I am stronrfy impressed with the opinion, that the advantages which will be afforded by 
having the Judge who tried the case present on these motions, attended by, say at least, two 
other Judges, are more than sufficient to counterbalance the supposed disadvantages of 
this plan. 

2nd. The present mode of pleading has always appeared to me highly objectionable. 
Viewing the thing as matter of abstract theory, there seems no reason why a pursuer should 
have the benefit of two speeches in the case, whilst the defender has only one. Then the 
practical inconveniences are very palpable. It tends to induce a system of manoeuvring in- 
compatible with that fairness and good faith which I consider ought to prevail in Jury Trial. 
The defender may be tempted to risk his case without evidence, so as to avoid the pursuer's 
reply, and hence the proper trial of the cause is again endangered. It further creates 
derangement and confusion in the pleading. The pursuer's opening counsel is almost neces- 
sarily compelled to argue the whole case, or supposed case, at the outset, by replying to the 
defence, and even anticipating the defender's evidence. In tliis way the opening speech does 
not consist of a mere simple statement of the pursuer's case, but necessarily becomes a full 
argument, embracing, it may be, points or evidence which never arise. This, besides creating 
irregularity and unnecessary pleading, embarrasses the case both to the Judge and to the 
Jury. I would, therefore, numbly suggest, that the pursuer and defender should each have 
two speeches or statements, each stating his case at the outset, and before leading any 
evidence, and each getting the benefit of an argument upon the evidence. In this way the 
stating of the case in the first speech will, in general, be very short and simple. The state- 
ments of the parties, as well as their subsequent arguments, will properly apply to the case 
as laid before the Jury; and the case being thus fairly and fully exhibited both to the 
Jud^e and to the Jury, there is less danger of either being unduly influenced by the last 
word. 

3rd. The ma^itude of the expenses in Jury cases has always formed a subject of regret, 
as connected with the success of the institution. I regard the supposed excess of expenses 
to be, in a considerable degree, apparent rather than real, arising principally from such a 
large proportion of the expenses being incurred at one time on the day of trial Still the 
feet is indisputable that Jury causes are attended with expenses, which, according to general 
notions, might be avoided. The great cause of this unnecessary expense is, I suspect, attri- 
butable to the over-anxiety of parties in preparing for trial. Jury Trial being yet in a manner 
new to the coimtry and to practitioners, parties, agents, and counsel, are all naturally anxious 
and over timid as to the result ; and are thereby induced to make unnecessary preparation, 
in collecting evidence and otherwise. The proceedings have not yet reached such a state of 
perfection as to enable the advisers of the parties either to foresee, with any certainty, the 
probable course of procedure at the trial, or to justify them in relying upon any single view 
of the case or particular portion of the evidence. Parties are thus almost constrained to 
prepare for every possible view of the case in course of the trial, and much precognition is 
made, and evidence collected, at a great expense, which never comes to be used on the trial, 
and which, under a better system of things, might partly be avoided. The expense created 
by these causes can hardly be prevented, or even lessened. But the practice of having all 
motions for diligences, commissions, and other incidental proceedings disposed of in Court, 
tends to swell the expenses. Many of these, I humbly apprehend, might be superseded, or 
committed to the clerks. 

I have preferred stating my opinion in the above general terms rather than returning 
special answers to the different queries. At the same time, on reperusing these queries, I 
observe that they comprehend various matters not embraced in the preceding observations. 
I think it unnecessary to notice several of the queries, either because the inquiry to which 
they relate is answered, in my general opinion, or because I have no suggestions to offer 
on the subject of them. I would, however, observe (1), upon query 2nd, that I am disin- 
clined to any change in the present practice as to the form of issues, and completely adverse 
to adopting what is styled the general issue. My observation leads me to think that a very 
great improvement has of late years taken place in the preparation of issues : formerly, the 
case was tried under a variety of issues, each embracing only a part of the case, whereas 
now the issue is made to comprehend either the whole libel or the whole defence. Moreover, 
something like a general issue is adopted where it is found impossible to bring the case 
within any definite proposition. I much fear that any hypothetical change would be a bad 
substitute for the present improved system, and trying the case on a general issue (by 
which I understand the whole record without an issue at all) would, 1 strongly suspect, 

froduce looseness, irregularity, and uncertainty in the proceedings. (2) Upon query 4th, 
have long been of opinion that there exists an undue dread of general diligences. In 
all judicial proceeding's I am an advocate for fairness and full disclosure, so as at once to 
reach the justice of the cause and prevent, as far as possible, the abuse of forms, or trick 
in pleading. On this ground I see no reason why each party should not, at the very 
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outset, be allowed a general diligence for recovery of all necessary documents. The ttmeous 
recovery of documents might often put an end to the case ; and the diligence being aiways 
under the cpntrol of the Judge all parties might be protected against an improper use of it. 
(3) Upon query 7th, as the record consists entirely of statement in fact, I am clear that it 
ou^ht to remain competent for each party to found upon the record of the opposite, by usiiqr 
it lor evidence as the admission of the party. (4) Upon queries 10th and 11th, I hold that 
bills of exception ou^ht always to be prepared at the time of the trial, so as to prevent aU 
mistake in'^regard to the import of the matter excepted from, as well as the ^und of exceptioQ 
taken ; and that, although bills of exception ought to be properly discussed and decided upoa 
witlndue deliberation, f do not exactly see ftdl reason for their being heard, with all the 
parade which at pres^it attends the discussion of them, and whereby much time is occupied 
and expense incurred. (5) Upon query 14th, this embraces, perhaps, one of the most 
difiBcult questions comprised in the present queries. Had Jury Trial given full and genermi 
satisfaction to the lieges, I would have said that proof by commission ought never to be 
allowed in Court of Session causes. But in the as-yet-imperfect situation of Jury IVial, 
and the divided state of opinion m regard to it, I doubt if it is expedient to force triak by 
Jury on parties in every case. I should suppose that the general policy of the Legislatiure, 
at present, ought to be to render the Jury Court gradually more and more agreeable to the 
country and to practitioners. Porcine trial by Jury in every case might tend to increase 
that feeling of jealousy or dislike to the institution, which is well known does yet exist, to a 
certain extent There is still a natural inclination in the minds of many towards our oM 
practice of proof by commission ; and there are many cases in which that mode of investi* 
gation may fairly be considered as preferable, either on account of the nature of the case or 
comparative view of the expense. On the whole I would think it rather advisable to leave 
this matter in its present state, — ^that is to say, the Judges having a discretionary power of 
allowing proofs by commission in certain cases (but not in every case when merely consented 
to by the parties), under an understanding that such proofs are to be aUdwed as seldom, as 



No. 6. 

Answers by PATRICK SHAW, Esq., Advocate. 

The only question to which I beg leave to make an answer is the 9th, which rektes to tbe 
course of pleading at the trial, and particularly the right of reply. The mode in whidi a 
case is conducted is this : — ^the junior counsel for the pursuer opens — ^the pursuer s evidence 
is adduced — the defender's senior counsel replies on that evidence ; and if he has evidence 
opens his case ; and if evidence is led, the pursuer's senior counsel is heard on the whole 
case ; after which the Judge charges the Jury. To obtain the last word there is always a 
great deal of what I may describe as management. The pursuer's counsel will eiHleavour se 
to manage the case as to compel his opponent to lead evidence, in which case the adverse 
counsel will be deprived of the last word and of the power of coamienting on his own evi- 
dence, which may have fallen short of or varied from his opening. Of this the replying 
counsel takes the utmost advantage ; and it is not to be expected that the Judge, in his cnarge, 
will at all times be able to obviate the e£fect of the observations thus forced on the attention 
of the Jury. The practical consequence is, that frequently the actual case is not laid before 
the Jury — the pursuer withholding evidence, in the hope of driving the defender to adduce 
witnesses — and the defender, on the other hand, struggling to avoid this ; and, in many 
cases, his counsel declining to bring evidence, and preferring to take the chance of leaving 
the case on the opening by the junior, and the effect which his own reply (which is alwavs 
that of a senior and more experienced counsel) may have on the Jury. I have always thought 
that this was a most unsatisfactory mode of trying a case ; and I am confident that it tends 
to produce injustice and, undoubtedly, to render this tribunal unpopular. I think it is also 
productive of great waste of time, although I understand that it was introduced in the hope 
of saving time. When the junior counsel for the pursuer opens the case he does so under 
the impression that the opposite party will attempt so to manage as to avoid leading evidence, 
and thereby deprive him of the benefit of the reply by his senior. The junior is therefisre 
induced not to confine himself to the proper^ business of opening his case, but to combine 
with it a reply to the anticipated observations of his opponent If, in place of the present 
plan, the junior for the pursuer was to open the case— the evidence then to be led — the 
defender's junior (in case the defendant intends to lead evidence) to open his case — his evi- 
dence to be adduced — and the senior counsel for the pursuer, followed by the senior counsel 
for the defender, heard, I am persuaded that there would not only not be more time consumed 
than there is at present but that there would be less. If the defender does not intend to lead 
evidence, then the pursuer's senior counsel should be heard, and the defender's senior counsel 
should conclude the debate. But even if more time were to be expended, I can never take 
this into consideration when the olgect is to attain justice — and justice to the satisfetotion of 
the parties. 
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Answen by A. 1. — ^The special questions winch follow bring out all the suegestions which have occurred 

Adam Gib Ellis, Eiq. ^q me regarding this subject, excepting that of unanimity of juries. The present rul^ at 
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tiines, occasions great injustice to one or other of the parties, and sometimes to both ; while 

a different regulation, fixmg the number of the Jury required to return a verdict at two-thirds, jaZl^M 

would se<Hire every advantage which is supposed to result from unanimity. Amnn bv' 

2. — I have always been of opinion that to special issues must, to some extent, be ascribed Adm Oib BUi% I^k 
the dislike to Jury Trial wliich exists in this country. 

It is with great diflBdence that I offer any opinion on this subject, knowing that a different 
cqpinion is entertained by persons more able and having better opportunities of oonsiderin^ the 
question than any one in my situation can have. I shall state shortly, however, the opinion 
which I have formed from my own experience. 

A closed record contains a statement of the various facts which the parties respectively o£fer 
to prove in support of their case. The special issue is the general question supposed to arise 
out of these fucts, and to embrace the whole of them ; and bein^ conceived in the form of a 
short query, is intended to include every question of law, and lead the Jury to the verdict 
which ought to be returned. This issue, according to the present form, ^oes a step farther, — 
it supers^es the record, and regulates the proof to be subsequently led before the Jury. 
Neither party at the trial can go beyond the word of the issue ; for though the record linuts 
any general expressions in the issue and prevents a party from proving, under an issue, what 
is not stated in the record, yet nothing contained in a record can be a&iitted to proof unless 
it also comes under the words of the issue. 

The effect which such issues have on the subsequent proof, together with the expense which 
this occasions, are considerable. 

Certain disadvantages arise from the issue superseding the record and regulating the proof 
at the trial. 

Were it possible, in every case, so to prepare a special issue that it should clearly em- 
brace every statement contamed in the record, then tne chief objection to such issues would 
be removed. But, unfortunately, nothing is more difficult than to bring under one or two 
general questions the various averments of the parties ; at least to frame these questions in 
such a manner as to prevent the ingenuity of counsel from so explaining them at the trial, 
that they may appear to exclude a proof of facts which was not intended to be excluded, 
or to embrace an interpretation which was not in the view of the parties at the time the issues 
were settled. This occasions the many consultations with counsel before special issues are 
approved of: the discussions about the proper wording of them ; the almost uniform feeling 
experienced by one or other of the parties, that the issue has been framed in a style unfavourable 
to him ; and the anxiety experienced lest it should receive a different interpretation at the 
trial from that in view of the parties, and perhaps also of the Judge, at the time it was 
arranged* 

It has been urged that the complaints made to special issues arise from the over-anxiety of 
parties, and from difference of opinion as to the facts and principles which should regulkte the 
question in dilute, and not from the impracticability of bringing the statements under one 
general head of inquiry. But this anxiety shown by the parties at settling such issues arises 
from the &£t, that the preparation of the issue is at times the most important step of a law- 
suit, and that cases often come to an unfavourable result from the issue proving, at the trial, 
iiyurious to one or other of the parties in a way which was not foreseen. It has been said that 
a special issue assists the Jury in pointing out to them the nature of the verdict which they 
should return. But in most cases the Jury will return a general verdict for one or other of 
the parties ; and wh^i this cannot be done, the Judge, in his address, may give than such 
directions regarding it as he may see necessary : or each party, at the close of his record, 
or his counsel, in addressing the Jury, may state what verdict he wishes the Jury to return if 
they decide in his favour; and the presiding Judge will consider the propriety of these, and 
pve such directions regarding them to the «niry as he sees proper. It has also been said that 
u a special issue is not used, but the general issue is resorted to, the whole reecad is thereby 
salt to proof before a Jury, and that the record may contain statements which are irr^evant, 
and should not go to proof; but the answer to this objecticm is, that the Judge will decide the 
relevancy at the trial, and will allow those articles only to be proved which he considers 
relevant The relevancy must be decided at some stage of the case ; and certainly the period 
when the issue is fixed is the worst period for settling it, as, from the interlocutor then 
poonounced, there is no appeal to the House of Lords, and the decision on the relevancy may 
aedde the whofe question in dispute. Many objections might be stated against discussing the 
relevancy before dodng the record, when &cts both relevant and irrelevant are alleged, the 
former of which must necessarily go to the Jury ; and it will be fouad, as a general rule, that 
settling the relevancy at the trial, in such cases, is the least expensive way, and affords to the 
parties a proper mode of appeal, if they consider themselves aggrieved. 

The preparation of special issues oecasions, besides, very conriderable expense asd delay, 
which would be avoided if g^ral issues were adopted in all eases. The difficulty, above 
alluded to, of compriong, in a few sentences, the import of a reeord, necessarily requires that 
the special issues should loe very maturely considered before they are approved of, the import 
of each word being w^ghed, seeing an error or omission cannot be rectified. The alterations 
which are often made on spc^sial issues, arising from the difficulty of ftaming them so as to 
satisfy both parties, and the many attondaaees of counsel which they require, add very 
considerably to the expense of litigation. 

I am not aware of the dUiculty of applying the general issue to the cases of reductions on 
the ground of imbecility and circumvention, frauds by ba^rupts, and other cases of a like 
nature. The record in these cases will show the disputed faets on which the decision depends, 
— the presiding Judge will state the points on whiAh a verdict must be returned, — and he will, 
at the time, a]^ly tM law to the foots, as so ascertained* 
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3 and 4. — I have no observation to offer in reference to these questions, excepting that 
the mode, now in use, of preparing such commissions 4nd diligences in Jury questions, is much 
less expensive than the mode adopted in the Court of Session cases^ and that it would be 
advisable to assimilate the latter to the former. 

5 and 6. — No observations. 

7. — ^The statements and admissions contained in the record should be referred to and 
held as evidence against the party making them, and that without conferring on such party a 
right of reply. 

8. — No observations. 

9. — I think that an alteration ought to be made in the mode of pleading at Jury trials 
in civil causes. 

The course of procedure now followed in such trials, is for the pursuer's counsel to open the 
case, and thereafter examine his witnesses. The defender's counsel is then heard in reply, 
and his evidence adduced, if he has any. If he has nolne, the case closes at the Bar; but, if 
the defender examines witnesses, the pursuer's counsel is heard in reply. 

It may be considered, whether counsel should be heard before or after the evidence is 
adduced ; and whether the counsel for the parties should be heard immediately following 
each other ; or whether they should be heard according to the mode now practised. 

I beg leave, with much deference, to say, that it appears to me that the counsel should be 
heard after the proof on both sides is closed. If counsel are heard before the evidence is led, 
they may explain the case generally to the Jury, their speech serving as an introduction. to tlie 
proof. They may adduce arguments founded on the facts stated in the precognition ; but the 
argument which can be urged at this stage of the proceedings is vague and unsatisfactory, 
and seldom is applicable to the proof subsequently brought forward. The evidence given by 
witnesses at a trial often does not coincide with the precognition previously taken by the party. 
If argument is to be used to the Jury at all, such argument should be founded upon the proof 
after it is led, and not upon a supposititious evidence, which may differ widely from the evidence 
actually given by the witnesses. A party, besides, should be heard on the effect both of the 
proof led by himself and on that led by his opponent ; but, if his counsel is heard only 
before the witnesses are examined, this privilege is effectually denied him. Much may 
depend on the weight to be given to the statement of one witness compared with that of 
another, and it may be difficult to weigh the evidence when the witnesses are opposed to each 
other ; and then justice is scarcely done to the parties, when these points are left without 
comment to a jury not much conversant with such matters, or with observations from the 
Judge only. The course of procedure should be such as will satisfy both parties that they 
have been fairly and fully heard ; and that the decision is such as would be pronounced again, 
were the same case to come before another jury. 

It may be proper, and even necessary, if counsel are to be heard only after the proof has 
been led, that the Jury should previously have some general information given them of the 
nature of the case : but this may be afforded by reading over the record, or by giving a 
printed copy of it to each juryman, which would be equivalent to reading the indictment and 
the defences, if there are any, in criminal prosecutions. 

Whether counsel are heard before or after the evidence is led, however, they ought to be 
placed on an equal footing, so that the one shall not have advantage over the other. But this 
is not the case at present. 

If the defender leads no evidence, the pursuer's counsel is heard before his own witnesses 
are examined. He has thus no opportunity afforded him of alluding to their evidence, or 
of explaining apparent contradictions, or of showing how one deposition bears on and is 
strengthened by another. The defender's counsel, however, being heard after the pursuer's 
proof is closed, has an opportunity of animadverting on it, and derives an advantage thereby 
of much practical importance. It is well known, that in a great proportion of cases, defenders 
who have witnesses in attendance, ready to give material evidence, resign the benefit of such 
evidence, solely that they may prevent the pursuer from replying; thus showing the importance 
attached to a reply, after the evidence has been led. 

If the defender leads evidence, the pursuer replies thereafter, and he then obtains a like 
advantage over the defender. 

The simple and equitable mode of procedure certainly is to read to the Jury the statements 
of the parties, as contained in the record, to bring before them the evidence adduced on each 
side, and thereafter the observations of the counsel for the parties on that evidence, the counsel 
for the pursuer being heard first, and then the counsel for the defender. 

That form of procedure must be faulty which induces a party to renounce the benefit of 
material evidence, solely that his opponent may be deprived of a reply. Such proceeding is 
attended with injurious effects, both to the counsel and agents, but more especially to the 
latter ; and is csdculated to raise in their minds a repugnance to Jury Trial. In many cases, 
the counsel for the defender considers it to be for the advantage of his client, that the pursuer 
should not be allowed to reply, and to secure this benefit, he declines to lead evidence. The 
responsibility thus undertaken is very great, for the client cannot understand why it should 
benefit him to keep back important evidence ; and yet such* responsibility is often undertaken 
by counsel and agents, at the risk of the client's displeasure, if an unfavourable verdict is 
returned. It may be said, that it is improper to decline leading evidence for the above 
purpose, but all know that the practice is common, and arises naturally out of the forms of 
Court ; the defender wishing to prevent the pursuer from obtaining an undue advantage, 
resigns the benefit of his own evidence, and thereby obtains this undue advantage himself. 
Such calculation of risk should not arise out of the forms of a court of law. 

10. — I beg leave humbly to suggest, that the Judge's charge, so far as objected to, and 
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also the exceptions taken to it^ should be written down and settled at the trial. If this were 
done, it would occasion less trouble and expense, and would likewise be more satisfactory to 
all parties. 

11. — ^No observations. 

12. — If a new trial is granted in consequence of misdirection on the part of the presiding 
Judge, mistake in the Jury, or for other the like reasons, the question of expenses snould be 
reserved until the issue of a new trial. 

13. — No observations. 

14. — Proof by commission should be allowed in all cases, when both parties concur in 
demanding it ; and in this case, there seems no good reason for making the consent of the 
Judge requisite. If one party wishes such proof, while it is opposed by the other party, 
perhaps the Judse should have the power of granting it« if he is satisfied that this is the most 
proper mode of disposing of the case. 
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Delay and expense are the great evils which have long oppressed and thrown discredit on 
Jury practice. Under expense I include not the comparatively small portion of it which goes 
to remunerate the profession, and which has already been the subject of injudicious reductions, 
by which, to say the least, the country has not profited. What I complain of, are the heavy 
assessments paid into Court by litigants, at each step of litigation, and the needless increase of 
these steps, by the imperative regulations of Court 

The evils to which I refer must be of monstrous growth, when the complaint of them is 
loudest among that class of men, who are generally supposed to be the only gainers by the 
accumulation of forms, and by the law's delay. I am anxious, therefore, to state plainly, in 
the outset, why it is that 1 consider, and have felt, every obstruction and oppression to the 
litigant as an injury, and a cause of frequent loss to the professional adviser. With a view 
to this, you will permit me to refer to the different classes of litigants according to their 
ability to sustain the climate of our Supreme Courts. 1st, The rich are seldom willing to 
bestow much of their money on the law, unless for the gratification of their passions. They 
are consequently impatient. How then is the agent of such a man to conduct him to triumph 
by the tedious path which alone leads to justice in our Courts, so as to maintain the confi- 
dence of his client, and respect for the law ? By the time decree has been obtained, it fre- 
qoently happens that the unsuccessful party has made away with his property (he could not 
avoid paying much of it into the coffers of Court), and the whole object of the litigation 
may be lost. 2udly, The agent of persons, in more narrow circumstances, is usually obliged 
to make considerable advances out of his own pocket (without any additional recompense) ; 
and if the agent prove unable or unwilUng to increase his advances, the client must abandon 
all hope of justice, as his agent does of ever recovering what he has already advanced. The 
struggle for justice between persons in straitened circumstances and the rich, has been ren- 
dered most unequal and cruel, by the increased assessments and proceedings in litigation. 
3rdly, By far the largest class of persons in need of justice, consists of those who can contri- 
bute nothing to the assessments on litigation, although they have a pittance for subsistence. 
TTiey must depend entirely on their agents for the indispensable outlays, while it is needless 
to state, that the most complete success may not insure indemnity to the agent, if the antago- 
nist of his client disappear, or have spent in Court the money with which he ought to have 
paid the poor man's debt. I do not refer to the manifest influence of these considerations on 
counsel, since the litigant, who cannot satisfy an agent, has no regular access to counsel. 
Happily for themselves, counsel are never expected to advance money for clients. They 
suffer, however, by whatever decreases the business of the Court. 

Delay in Jury cases involves other and peculiar evils — decay of memory in witnesses — 
chances of their removal beyond the jurisdiction of the Court — of their emigration to foreign 
countries, — and of their death, and many other hazards to evidence. When such misfortunes 
befal the evidence on which honest litigants were at first well entitled to rely (and they are 
not unfrequent), profligate opponents receive commensurate encouragement. To the law's 
delay in Jury cases, and the obscurity which the mere lapse of time casts over the truth, I 
ascribe the attempts which, to my knowledge, have been successfully made, to impose false- 
hood on Courts and Juries, by means of confused and perjured witnesses, who, if they had 
been examined within a year of the transactions in issue, would have been harmless. 

An eminent Judge, who had combined in him great experience of the English law, and a 
perfect knowledge of the Scottish people, gave them the comfortable a.ssurance, at opening 
the Jury Court, that, by the institution of Trial by Jury in civil cases, •* there would be 22iid Jannaiy 1816« 
obtained for this country those great objects of justice, certainty, satisfaction, dispatch and 
cheapness.** There could not be higher authority for holding, that if any or all of these 
objects of justice have not yet been obtained in Jury practice, the causes of failure are not 
inseparably connected with the institution itself, which in England is (to use the words of 
that venerable judge) '^ of a tradition so high, that nothing is known of its origin; and of 
a perfection so great, for its object and purpose, that it has remained in unabated vigour and 
purity /rom its commencement to iiie present time. 

The miserable contrast between the high popularity of this institution in England, and ita 
^repute in Scotland, cannot be accounted for as regards England, by the state of intelligence^ 

5.i.J?.— 4. E 
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«r ike temper of thftt people, at any ffifen period; for it at all times* and under every 
aironmstaace of contentment or comBU)tion, the institiitiea of Trial by Jury has ever pros- 
pered in England. Where lies the fault in Scotland? If I were able to state conscientiously 
that the Judges were to blame, this, would be the proper place to say jso ; but it is impossible 
to dispute, tnat the Bench of this day may be advant^ously compared with any previous 
Bench nnce the institution of the College of Justice. The pre-eminence, however, which I 
so willingly concede to their Lordships, does not seem to me to extend to their exclusive 
fitness for making regulations. Indeed, I more than suspect that the distant elevated position 
ef the Bench (in the Inner Houses) is not the most favourable position for observing the 
ninute details of litigation, upon the judicious regulation of wluch the merits of any avstem 
for guiding, what is called practice, must depend. I am, therefore, grateful to the advisesB 
of the Crown for having committed the duties of your high Office to men who are themselves 
extensively engaged, and who have greatly distinguished themselves in actual practice. 

1 have reflected much upon a project which may not be recommended to your cautious 
minds, by the statement that it would strike at once at two-thirds of the delay, and certainly 
at a third of the whole expense of litigation. You will naturally suppose that it is some wild 
and impracticable imagination, which never could be safely reduced to practice. Be assured, 
however, that my unfeigned respect for you would prevent me from occupying one moment 
of your valuable time, with the consideration of what I did not consider likely to become a safe 
and a decided improvement on our practice. 

You are aware that motions for propelling causes can only be made during Session, unless 
when they have been set down for trial ; and even then no motion is competent, unless upon 
blowing that it could not have been made in time of Session. Apparently the winter and 
summer Sessions include six months, but after deducting the Christmas holidays, Mondays 
and Sundays, teind days and holidays, it will be found that the Court of Session, in the 
Outer and Inner Houses, only sits one-fourth of the year, or three months. Therefore, during 
nine months of every year no motion can be made to advance the progress of a cause in 
the least. As one of many examples which might be given of this, let me remind you, that 
if completed issues have not stood quite ten days during term time, in the Register Office, 
(though why they should stand ten minutes there I never heard) ; or if any other, the most 
insignificant thing requires to be done after term, the case must stand over four months. This 
often increases to twelve months* delay. Take a case which can only be conveniently tried at the 
Inverness Circuit. If the parties are, in the month of July, prevented from going to trial 
by some such provoking impediment as I have referred to, they cannot attempt to try the 
case until the ensuing spring Circuit, as in that remote country, trials are so difficult in spring 
that parties feel compelled to delay them until the autumn. In this way, it sometimes hap- 
pens tliat cases are sent to everlasting sleep, and parties to ruin, because some small detail of 
the preparations for trial could not be overtaken in term time. What sympathy does it show 
with the interest and feelings of the public that parties should be ruined, because during 
nine months of the year the most urgent cases cannot be mentioned to a Judge with a view to 
thesimplest motion ? 

In England, a Judge of the three Law Courts sits at Chambers for two hours of every 
lawful day in the year, in order to dispose of motions, and to advance the progress of causes 
depending in either of the three Courts. This practice, which is of high antiquity, was 
lately improved in England, by the Acts which authorized the appointment of an additional 
Judge to each of the Superior Courts of Common law, '^that there may be always one 
Judge who could sit at Chambers, and perform those duties which may be properly done 
by one Judge, without interrupting the proceedings of the Court." Is it possible to read 
this, without agreeing that some such remedy is needed in Scotland ? I pray of you to 
examine the English practice at Chambers, the short treatises on which place its merits in 
the clearest and most captivating view. You will, I think, be surprised to find how easily it 
might be accommodated to the rest of our practice. 

The best index which I can suggest to you, for ascertaining precisely the particular stages 
at which unnecessary delay and expense arise, is by taking up a few accounts of expenses in 
Jury cases of importance; I have already done so : and it is u})on calculations from them, 
compared with the expense and delay which the same extent of business would occasion at 
Chambers, that I venture to affirm, that the introduction of Chamber practice, in the spirit 
and latitude which prevails in England, would get us rid, at once, of two-thirds of the 
delay, and of a third of the expense, which now disgrace Jury practice. You are aware 
that Chamber practice has been very sparingly attempted in Scotland, in cases on the trial 
list, the parties in which are entitled to make motions at the Judge's house during vacation. 
I respectfully put it to you, if this experiment has not completely succeeded. There is no 
temptation for display, nor safety for evasion, when parties are brought s^ near the Judge, 
){i a private room; and I have accordingly observed, that little ot nothing is contested before 
o ir Judges at Chambers, beyond what is reasonably doubtful ; and the point for determina- 
tion is stated in a concise conversational style. 

Two or three apartments in the Register Office, would be quite sufficient for Chambers. 
The Judge, sitting in rotation, would be surrounded by the Clerks, and by their processes* 
In England, two hours of every day are consumed in this duty. The Judge sits at Cham- 
bers from 11 till 1, during vacation; and between 3 and 5, in term time. But less than one 
hour would, I humbly think, be quite enough here, if you shall approve of what I am now to 
suggest for the practice at Chambers. 

At present, it is customary for parties to aasume, that whatever motions they make will 
be opposed by their adversaries; but frequently there is no opposition, and the expense of 
preparing to meet opposition is thus thrown away. Now^ 1 would suggest, that whm 
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a party is served with notice of any motion to be made by his adversary, he snail, iwithin six 
hours, intimate that he is to oppose the motion — if such be his purpose. This would enable 
the Judge at Chambers to sign orders, on unopposed motions, without ever seeing the parties. 

With such a remedy in time of vacation, there would-be no occasion for longer sessions ; 
and, during the sessions, the business of tlie Court would be improved by Chamber practice. 

If, however, you shall (contrary to my anxious hope) see cause not to adventure on so 
great a change, but to reserve to successors in your high office the introduction of Chamber 
practice into Scotland, it will be proper for you to bear in mind how dangerous it may 
prove, to recommend any changes from England, while you withhold the charm, whereby 
efficiency is given to the whole system of practice in the Common law of that country. We 
have suffered deeply under this mistake, ever since the year 1815. Before you dismiss my 
suggestion of Chamber practice, be pleased to consider what the consequences would be to 
England, — of removing from Chambers to the Courts, during term, all the business now 
despatched at Chambers. Yet this would be no more than to place the English on a level 
with us. I wish they were so, during one year ; for the boon of Chamber practice would 
be ensured to both countries, by the outcry which the temporary deprivation of it would 
produce in England. 

I earnestly beseech of you, therefore, to add nine months to that portion of the year 
which is now ai^ailable in the preparation of causes for judgment. I have still to request of 
you to honour me with your attention, while I refer to other grievances — to the regulations 
of 1825, which are still applied to Jury practice, in making up records, &c., while it admits 
of demonstration, that their spirit (as it is understood in the Court of Session) never was, 
nor could be preserved in the Jury Court, consistently with its rules and usages in the trial of 
causes. That portion of the public, therefore, who sought justice through the intervention 
of Juries, and who have bestowed enormous expenses, and suffered much from delays, 
occasioned by the preparation of records, have been, all the while, under the sad delusion, 
that they were usefully employed. I shall immediately refer to high authority, in order to 
show that the best records are of no use at the trial, in narrowing, or even in describing the 
field of controversy between the parties. 

In the Court of Session, parties are understood to join issue upon the facts stated in their 
records ; and the consequence is, that no formal issue is required, even in cases where the 
Court disposes of questions of fact. In Jury practice, however, although records are made 
up exactly in the same way, and with the professed object of leading the parties to join issu6 
upon the facts contained in their records, something more than the record, viz., a separate 
issue, has been required, in order to discover what the pursuer insists for. Yet it can hardly 
be denied, that the records in Jury cases are the most simple and clear of the two, as they 
never contain more than a recital of the facts ; while records in the Court of Session often 
involve more difficult topics. The summons, in Jury cases, must be a relevant and distinct 
summons, otherwise it cannot be sustained. It must announce distinctly the pursuer's de- 
mand ; and if he shall afterwards think fit to modify, or depart from any of its conclusions, 
a short note subjoined to the record would sufficiently explain any limitation of it. In this 
way, parties would ffo to trial upon the issue joined oy their records. But, according to the 
actual practice in Jury cases, the separate issue which the Jury Clerks prepare, and which 
it is not optional to the parties to reject (otherwise than by an appeal to the Court, which 
is often unsuccessful), releases parties from all obligation to conduct their cases, at the trials 
in conformity with the record. In illustration of this, I might refer you to printed reports 
of trials, from which you would see the marked variance between the facts proved at these 
trials, and those stated in the record. The undoubted rule, as I understand, is, that any 
thing may be proved at the trial, which falls under the issue, — ^whether it is in the record or 
not ; and that the issue might be proved, without establishing almost any of the facts of 
which the record consists. 

To protect myself from the imputation of error in what I now state, it may be proper to 
cite authority, no less high and official than the Issue Chamber, from which the observa- 
tions now to be referred to directly proceed. Although they profess to be the sentiments of 
a highly respected functionary of 18 years' experience, in the superintendence of Jury prac- 
tice, yet, being bound up in the Jury Court Reports, it may fairly be presumed, that his 
sentiments are 'sanctioned by still higher authority than the professed author. Be pleased 
then to learn, from the best of all sources, what opinion prevailed in the Jury Court, of the 
value of records: — **The reason of requiring an admission, or denial of all the circum- 
stances, was to narrow the case ; but this is merely gathering with the one hand what was 
scattered with the other, and which, when collected, will not repay the trouble." This 
emanates from the Issue Chamber ; in which Chamber it is usual for two counsel on each 
side of causes to be employed (receiving instructions fi*om the Issue Clerks) in the successive 
revisals of records, in order 'Mo narrow the case." The Issue Clerks insist upon the 
attendance of counsel at every stage of revising; and, if counsel be otherwise engaged, the 
Clerks neither write down their observations on the record, (like the Lords Ordunary), nor 
will they reveal them to the agents, — so that postponed meetings with counsel become 
necessary. It is needless to say how this system increases delay and expense. The reports 
of Jury cases are popular reading ; and I have had Mr. Murray's observations on records 
quoted against me by clients, when endeavouring to account to them for the delay and great 
expense of the Issue Chamber. 

The whole reliance, therefore, of the litigant is on the issue, of which he has not the choice. 
It is a remnant of the practice which the umited powers of the Jury Court may at first have 
rendered necessary — to keep it clear from questions of law, or from judging of the materiality 
of facts to the ultimate dedsion, when it was to be pronounced im another Court You 
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will find special issues from the Equity Courts in England sent for trial, in this way, to the 
Superior Law Courts ; but the practice of these latter Courts, in cases originating with them- 
selves, giv^s no countenance to our form of issue. 

The form of it is determined by the Issue Clerks, estimating, in the nicest way, the precise 
point on which to turn the whole case. I have indeed been surprised how well this critical 
duty has in general been performed. When, however, the official designers of issues happen 
to fail in discovering exactly, beforehand, how the case is to turn at the trial, one of the parties 
is thereby sacrificed. He finds a material part of his case excluded at the trial by the view 
of the issue which the presiding Judge then takes ; and his fate is irretrievably sealed. 

Such an issue excludes part of a case ; but it has happened that the issues included no 
part of the question on which the decision turned. As an example of this, I might detail 
the case of Spiers against Dunlop, where issues were prepared and tried in the Jury Court, 
and a judgment, applying the verdict, was pronounced by the Court of Session, which judg- 
ment was, on a remit from the House of Lords, altered, because the issues and verdict were 
3uite immaterial to the case. At the last judgment it was remarked by a distinguished 
udge : — " I do not see why this cause was ever sent to a jury. But it did go to a jury, and 
on an tsstie not Jit to try the case^ Such a result could not have occurred if the record had 
been sent to the Jury, with proper directions from the presiding Judge, without any separate 
issue. 

The danger of injuring causes, at so early a stage, by condensing them into the compass 
of issues, was not altogether unknown to the Jury Court. The book of authority, to which 
I have already referred, states from the Issue Chamber, " till condescendences and answers 
are much improved and more accuracy introduced into them, the general issue, instead of a 
benefit may, in some cases, prove dangerous,** How could it prove dangerous but because 
the Issue Clerks do not always hit upon the right issue. Yet, although the general issue 
is known to be dangerous, although it cannot become safe until records shall be *' much 
improved,'* nevertheless general issues are daily forced on parties. You will see, by-and- 
by, that what is referred to, as an improvement on records, would greatly increase, instead 
of removing, the difficulty of discovering through them the proper issue. The present records 
do not, it seems, disclose all that it would -be desirable for the clerks to know at preparing 
issues. Nevertheless, you will presently find that the remedy for this is, to withdraw, almost 
entirely, this imperfect light. 

Let it not be supposed that I do not appreciate and respect the high talents and the sur- 
prising acuteness which have presided in the Issue Chamber. But no human being can 
always succeed in predicting, at so early a stage, the exact narrow question on which a case 
may afterwards turn. An error in the issue is like no other error — it is irremediable and 
fatal. Nor ought we to expect that so difficult a task as the framing of issues will always be 
committed to the high order of intellect of which Jury practice has hitherto had the advantage 
in this department. 

The learned author has very properly endeavoured to extricate litigants from these quick- 
sands, by proposing a new code of regulations for Jury practice, of the superintendence of 
which he had such long experience. Any suggestions from a quarter so highly respected, 
and indeed of such authority, can hardly fail to arrest your serious attention, which entitles 
me to apprehend that you may adopt not a few of his suggestions. He prescribes the follow- 
ing remedy for what has hitherto been found so difficult and dangerous in selecting an issue. 
'• If, instead of considering what the issue is to be, after a condescendence has been revised 
and re-revised, the pursuer, before drawing his summons, would consider and make out in 
writing what the question is on which the decision mu^t turn, and would keep this steadily 
in view in all his statements of fact and pleas, no one can doubt that much unnecessary detail 
would be avoided, and the case be better understood and more clearly brought to an issue.*' 
If you shall be of opinion that this is the proper remedy, of course it will be right to adopt 
and to enforce it with the utmost rigour. It seems to have struck the author's mind as quite 
simple and of easy application ; but I have been warned by dire experience that the discovery, 
at the outset of a litigation, of the precise question on which " the decision must turn** is not 
so easy or frequent. 

I cannot doubt that you will bestow upon the suggestion of a general form, *' applicable 
to each species of action,** the best consideration, although I have not had the good fortune 
to penetrate the author s view, that such a form '* would be of great use in directing the 
minds of counsel to what is essential in the case.'* But if the short forms, of which he has 
given specimens, will truly answer the purposes of a summons, and if records may with 
safety be made up in the concise way which he recommends, I must admit that there is some 
ground for the insinuation which he throws out (with pain), that the existing forms of sum- 
monses and records may, in some degree, be accounted for by the motives of professional men 
to enlarge pleadings. 

I trust, therefore, you will allow me to bring under your notice one specimen of his forms, 
on the faith of the author's sincere belief that they would be useful improvements on practice. 
" It may appear to be a very humble object to attempt to improve the form of a summons or 
condescendence, but on consideration it will be found that justice is deeply involved in the 
rules which regulate the yorm and manner in which a case is stated.*' It is, therefore, of some 
moment to determine how far the new forms suggested by him may be safely introduced into 
practice, for they are decidedly entitled to a preference on the score of brevity and expense. 
You will, of course, examine all his forms. I merely crave permission to present one of them 
for examination, viz., the summons '' for seduction or adultery, — ^the relation in which the 
pursuer stands to the person injured, — that the defender seduced the affections of the wife or 
child of the pursuer^ and had carnal knowledge of her person, to the damage," &c. 
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It seems, according to this form, which is confined to the essentials of a summons, that the 
pursuer and the person injured must be described as separate persons, whose relation to each 
other should be stated. 1 had supposed that the pursuer himself must be the person injured 
in order to entitle him to complain* 

Tlie injury set forth is seducing the affections of a wife, and committing adultery with her. 
This concedes that she was not forced, but willingly surrendered her person. Now, is such 
a woman the party injured ? If she is, the action can only be maintained at her instance, yet 
it would be somewhat strange to remunerate her for committing a crime which was long 
capital in Scotland. She appears to me to be so far from the party injured, that she actually 
inflicted the injury. The husband is the innoaent and injured party. The pursuer and the 
party injured must, therefore, I rather think be described, in such a case as this, as one and 
the same person. 

But the simple form, now under consideration, includes an entirely different action, viz., 
an action of damages at the instance of a father against the seducer of his child's ^'affections'^ 
It is not said or considered an essential part of the summons to aver that the seduction suc- 
ceeded by holding out hopes or promises of marriage. It is considered quite enough to aver 
that the daughter was allured into tenderness and affection, and that she gratified her own 
desires with the object of them. I have yet to learn that such an action would be competent 
in any country. In Scotland it surely would not, nor am I aware of any countenance, even 
in English practice, for such a demand. A father in England is held entitled to solatium 
for the loss of his daughter's services, and he must not only allege but prove the value of his 
daughter's services. This* however, is a very different matter from solatium to his wounded 
feelings because his daughter has chosen to disgrace him. 

I would farther doubt, whether the author's directions to peril a cause at the outset, by 
committing a pursuer either to the averment of total incapacity, or of facility in a third 
party, as the only ground of reduction, could be safely adopted ; what would this be, but to 
estimate beforehand the precise turn of the evidence to be led at the trial, where the Court 
and the Jury sometimes differ upon the evidence, as to the precise degree of mental infirmity. 
The author farther suggests the danger of a number of counsel acting independently in pre- 
paring records, and proposes to entrust the whole department to " one ruling mind." He 
admits that some improvement in records has been already made, " but it will require the 
attention of the Bar to be drawn and kept alive to the subject, to correct a habit established 
by long practice." " Were that attention excited, I have no doubt that in a short time the 
preparation of cases might be left to the parties, instead of being, as at present, the act of 
the Court." 

I implore of you to achieve the emancipation of the profession from the rule now exercised 
over us in the preparation of causes. It has a tendency to degrade the profession, and you 
have seen from the book to which I have referred, in what painful difficulty its excellent 
author must have found himself placed by the necessity of superintending the approximation 
of parties in their records, with a sincere conviction rooted in his mind, that it was but a 
judicial farce, of " gathering and scattering," as he candidly describes it. The control of 
the Court, in preparing records, has always appeared to me to expose the Judges to a dis- 
agreeable duty, which no man ever can discharge satls&wstorily, at the early stage in which 
it is required of them. When the Judge revises written pleadings, with a view to close the 
record, he has no other information about the case than the scanty and deceptive portion 
which may be derived from reading a meagre record. No observation is more general in the 
Parliament House, thau that a record is not to be thoroughly understood without a debate ; 
yet before the debate the Judge is required to determine whether the parties have been as 
candid and explicit as the information in their possession enabled them to be, and to perform 
the more dangerous duty of striking out of the record what he cannot afterwards restore. 
The whole theory of superintending records, proceeds on the assumption that the profession 
is new and unequal to the task. In general, it has been the reviser to whom the preparation 
of records was least familiar. The author to whom I have already referred, is not the only 
example which might be adduced, of men with great legal attainments and of long experience 
in official station, who were not equally profound, nor in the least experienced in the more 
humble science of preparing records. If the certain fate of irrelevant pleadings were to be 
dismissed with costs, this would be a better security for correct pleadings, than any superinten- 
dence. Just because the profession never for one moment sympathized with the imputation, 
arising from making records the act of the Court, they have utterly defeated the scheme. I 
appeal to you if, at any period prior to 1825, the English language was ever employed in the 
Court of Session, in so evasive and dexterous a manner, in order to mean any thing and every 
thing, as the regulations of that year compelled the profession to adopt. 

1 have no doubt that the Court itself would have long ere this corrected the evils which 
oppress Jury practice, if their Lordships had not been misled into the belief, that they were 
ascribable to other causes. The Lord President's speech, on the solemn occasion of introducing 
the regulations of 1825, ascribed (with the concurrence of the whole Court) the misgiving of 
Jury practice to two evils, and to two evils only. 1st, The long speeches of counsel; and, 
2ndly, the wasteful custom in which agents persevered, of citing, without reflection, hosts of 
unnecessary witnesses. It is difficult to perceive how the first of these inconveniences increased 
expense, unless it were imagined that the speeches are estimated and paid for by the scale of 
length. To agents, the payment of witnesses, which they usually advance out of their own 
pockets, without any additional fee, is attended with great inconvenience, and with occasional 
loss. Therefore, if they are to blame, it is because they are ignorant, not because they are 
mercenary. I have no doubt that your attention will be pressdl upon this subject, which I 
would not venture to enter on, without the hope of bringing forwanl views (arising out of my 
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experience of the duty) which are not exactly on the surface. What I am now to submit to 

^r^ your consideration, will, I hope^ be some justification for the statement, that whatever was- 

i^ann^j \m faulty or excessive in the citation of witnesses, sprung out of the regulations and practice of the 

H. MaeqnMii^ Ssq. Court, and that it is impossible to abridge, with safety, the discretion of agents in acting by 

the advice of their counsel in regard to the evidence. This matter is of the greater importance ; 

for if it were supposed that nuicn of the present expense can be saved in this department, your 

attention might be withdrawn by confidence in that reduction, from what I humbly take to be 

the true sources of unnecessary expense. 

Many circumstances combined at the outset of Jury practice to force upon agents the citation 
of witnesses whom the progress of trials might not render it necessary to put into the box. 
The novelty of a tribunal, where justice was professedly administered by the Law of Scotland, 
with constant reference to English decisions, and where, as I hope by-and-by to prove, (he 
forms of the records compelled parties to have in attendance witnesses on the leading points 
brought out by each side of the record, whether they were brought out in evidence or not, led 
to the citation of many witnesses, by which I mean, many necessary, indispensable witnesses. 
The regulations adopted by this tribunal, at the outset of its career, greatly increased the 
anxiety and difficulties of parties in their preparations for trial. If a jury, in the most imperfect 
state of the institution, when every body was new to the business, were to so wrong upon 
evidence, no new trial could possibly be obtained, however gross the error of the Jury might 
be, without first paying the expenses of the trial which had misgiven. A second trial, on such 
terms, was a luxury which few litigants could afford 5 and the prevailing incUnation was, not 
to encourage motions for new trials. 

This was the state of matters in the Jury CJourt in 1825, when the regulations of that year 
were introduced. The Court imagined that, by bringing parties nearer each other, in point of 
fact, they would save the expense of citing many witnesses. On this supposition, cUrectiona 
were given from the Bench, as to the number of witnesses which ought to be cited (one to each, 
fact) ; and it is evident that the Court expected much from all the consideration which waa. 
then bestowed upon the subject. 

You have already seen, upon official authority, how the gathering of facts worked in Jury- 
practice. It remains for me to endeavour to support the opinion which I indicated, and 
always have entertained, that the regulations of themselves create (and must, if permitted to 
stand, continue to create), what in practice works as a necessity on parties, to cite by far the 
greater number of witnesses, who are not examined at the trials, though indispensably ia 
attendance. 

It has been already seen that the technical issue, while it takes away the security which a 
closed record was intended to confer, leaves that record as evidence before the Court and Jury, 
of certain statements and admissions, which the parties were forced to make in the form of a 
record, and which may be referred to at the trial : so much is this the case, that the record is 
held to be part of the evidence before the Jury, whether it is given in by the parties or not. Ia 
preparing evidence for the trial, the more clear a pursuer can steer of his own record (so as 
his evidence is within the issue), the greater chance he has of taking the defender by surprise. 
But the pursuer must farther be prepared with evidence to support the leading statements in 
his own record, otherwise the defender will read these statements to the Jury as averments 
which the pursuer could not prove, and will farther damage the pursuer's case, by dexterously 
selecting a part of his statements on the record, for contradiction by evidence. The pursuer 
nmst farthermore cite witnesses to explain or refute the most material statements of the 
defender on Ai* record, which, but for such witnesses of the pursuer's, would go to the Jury, 
in a dangerous way, upon the evidence for the defender. 

In like manner, the defender necessarily cites witnesses to explain or refute the pursuer's 
leading averments on the record, as well as to make out the defender's own case ; for, until the. 
evidence for the pursuer shall be closed at the trial, the defender's advisers cannot possibly 
«ay, whether it may be necessary for them to go into evidence. Defenders, thei-efore^^ must 
cite witnesses beforehand, the examination of whom does not depend on the defenders, but on 
the case and evidence for the pursuers, as it may be disclosed at the trial. The defender is 
sometimes misled by the pursuer's record, to cite witnesses in order to contradict averments of 
the pursuer's on his record,— of which not a word is said at the trial. The defender is ill 
enough situated, when the pursuer makes out his issue in a way of which the record gave no 
wammg. But the defender may return the compliment, by practising a similar manoeuvre 
upon the pursuer, whose evidence is closed before the defender goes into his case, and we have 
no distinct notions of evidence, or of speeches in repUcation. In illustration of the difference 
between the case on record, and the case proved in evidence, I request of you to examine the 
reports of Trials by Jury, and to compare the cases proved in evidence with the allegations in 
point of fact, of which the records consist. 

With persons who have been extensively engaged in Jury practice, it cannot be a doubt that 
records, while they give no warning of the facts to be proved at the trial, impose upon the 
parties the necessity of citing witnesses, whom they never would think of bringing up, but for 
the entanglement and hazard of leaving the averments in the record, without support or contra^ 
diction by evidence at the trial. When you shall set records and issues on a right footing, 
and simplify the procedure, so that trials, from a distance, shall usually take place on Circuit; 
the heavy expense of witnesses will cease to oppress litigants. You will bear in mind that no 
such practice obtains in England, as bringing up witnesses to Edinbur^, in cases from the 
northern counties, distances of 200 and 3W) miles. 

You know well that Trial by Jury is not the only form in which unnecessary evidence is 
adduced, that necessity being very unfairly but commonly judged of according to the ultimate 
complexion oi the case, as it appears at the triaL Will it be said that the cid form of act andL 
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commission was a security against this evil, where the commissioner had no power, if he were 
so disposed, to restrain parties from accumulating to any height unnecessary evidence, so it 
could oe adduced within a certain number of months (renewaUe into years), and where the 
Court would not look at. the evidence adduced on commission, till the parties chose to declare 
themselves exhausted. Can it be fairly set before any professional man, as a reasonable task, 
to predicate nicely, when preparing for Jury trial, what the Court or Jury may consider 
suiBcient evidence, and no more. Such prescience is a rare gift, and would, in my humble 
opinion, require much higher attainments (considered as a verdict by anticipation on the 
evidence), than the duty of either Judge or Jury* But even, if so nice and discriminating an 
estimate could be formed beforehand, it would be of no avail in any case, where what was held 
to be sufficient evidence by the parties' advisers, came to be ruled as insufficient by the Court, 
or not to satisfy an unreasonable Jury, — even when the Court was satisfied. No agent ever 
ought to yield to rules, the application of which requires of him, so far to mistake his client*s 
interest, and his own very responsible duty, as to hazard the fate of an important case, by 
extreme parsimony in the selection and citation of witnesses. 

To approach the subject still closer. You know how many questions depend more upon the 
concurring opinions expressed by witnesses, than on the particular facts which they prove 
in support of their opinions. In every case of this kind, there must, of necessity bo 
several witnesses : for no defender is ever without a few witnesses of direcdy opposite senti- 
ments. But take a case of mere fact, and let it be supposed that an agent, in conducting 
the preparations for trial, proceeds by the rule already adverted to, that one witness is 
enough, with slight corroboration, to prove each material fact, and that whenever a witness, 
at precognition, states his knowledge of these facts, nothing more is necessary, — the parties 
may safely go to trial, — nay, they may go to trial, with this certainty before them, that if 
sucn scrimp evidence do not satisfy the Court and Jury, no new trial can ever be obtained, 
on the ground that additional evidence, within the power of the party, was not adduced. 
As if to increase the hazard, it is a rule of Court, that a witness may not be interrogated 
after his citation. He is unwilling to incur the expense and trouble of a journey, on the 
business of other people, and he is cited before leaving home, so that the Edinburgh agent 
of necessity trusts to a precognition by a country practitioner, taken perhaps at the distance 
of years. This is the security on which it is proposed that the rights and fate of parties 
shall depend. In order to keep down expense, it has been the practice to pay witnesses 
inadequately; so that citation, as a witness, is considered a serious misfortune by persons 
residing at a distance. The injustice thus done to witnesses, makes them tongue-tied at 
precognition, in order to avoid being- cited ; and the consequence is, that they refuse to dis- 
close their testimony fully at precognition, and that other witnesses are therefore cited, to 
fill up blanks in the precognitions of witnesses, which blanks are supplied by themselves at 
the trial, when under the sanction of an oath. 

They have little knowledge of the subject who imagine that even a willing witness (if he 
be honest) may be relied on, for a// that he states on precognition. Farther reflection, perhaps 
in course of the journey to deliver evidence, satisfies a witness's own mind that his recollection 
of remote facts, when he was precognosced, was imperfect, or at the place of trial (in the 
witnesses' room) he may meet witli other witnesses, who, on comparing recollection^ 
correct each others' impressions, or from constitutional or accidental infirmity, or illness 
contracted during a long and rapid journey to the place of trial, or undue influence, or cross 
interrogation, the witness may break down partially or entirely. Now, with these hazards 
before them (which I enumerate from their occurrence in my own practice), what are the 
advisers of parties to do in making preparations for trial ? Would they be justified in throwipg 
such considerations out of view, in order to try the perilous experiment of starving a case, 
by nice and presumptuous estimates of evidence likely to be given at the trial, including a 
guess of the evidence for their opponents? The difficulty of the agent's situation before 
the trial of an important cause cannot be in the least appreciated, by what takes place during 
the trial; for the more considerate and complete the preparations are made, the more plain 
and simple will the case appear to the Court, to the Jury, and to the public. Counsel 
and agents are loudly blamed for not bestowing previous deliberation, on the due extent of 
evidence, which ought to be adduced. If the high quarter from which this blame proceeds 
had personal knowledge of this most difficult and important duty, as it is now performed, I 
am certain that credit would be given to the profession, instead of blame. So much have I 
seen of the devotion of counsel and agents, for weeks and months preceding trials, to the 
selection and arrangement of evidence, and to the avoidance of every witness, and other 
source of expense, which could safely be dispensed with, that I am satisfied no addition is in 
the least likely to be made to the anxious care and discrimination with which witnesses for 
approaching trials are usually selected, nor to the ability with which the best sources of 
evidence are suggested and traced, where it is beyond the reach and knowledge of clients. 
I have no idea, that this department of expense of Jury practice is capable of material 
curtailment, so long as the present system of records and issues shall be continued. 

Before suggesting any farther practical improvements on Jury practice, I humbly tender 
to you my testimony, that it is quite within your power to make Jury practice beneficial to 
this country, in every one of the respects which the Lord Chief Commissioner foretold, and 
to the full extent which that venerable Judge predicted, and that after setting the practice 
on a right footing, the popularity and usefulness of the institution will only be delayed, for 
the sliort time requisite to convince the public, that its practice has truly been amended ; 
or rather that the old structure has been removed, and that it has made way for a new, 
expeditious, and cheap machinery. Be assured that the repugnance throughout the country, 
Jto the existing practice in Jury cases, does not arise from the ignorance, but from the 
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advanced intelligence of Scotsmen, who will readily and grateliilly appreciate a right system ; 

^^ as they complained of, and condemned the present system long before its imperfections were 

Anfwen by brought to the notice of the Crown. And farther, I must say, that although it has been the 

B. If aequeen, Esq. fashion to cast upon practitioners the blame of every thing, I have yet to learn, that this 

Court is not assisted in the administration of justice by as intelligent men, as are to be found 

in that department, in any country. 

In estimating the extent of the prevailing discontent with Jury practice, you will not 
forget, that in ^tland it has no regular vent From causes unknown to me, the newspapers 
of Scotland abstain almost entirdy from reporting, and observing upon decisions and 
regulations of our Courts, which are suflSciently condemned in the current of private 
society — while the daily press of London ably and independently discusses these subjects, as 
matters of public interest and importance. The absence of such a corrective in Scotland, 
tends to perpetuate error, and to exclude from the best disposed persons in high stations, 
that knowledge of public opinion which never fails in the end to correct what it reasonably 
condemns. 

I would most humbly suggest to you the following answers to your queries : — 
ji. Ist and 2nd. — (1.) To introduce practice at chambers, in the spirit and latitude of that 
practice in England. 

(2.) I think too much indulgence is shown to parties who bring faulty summonses. It 
seems to me far better to dismiss them at once, than to cast upon the parties expense and 
delay in order to determine. (1.) Whether the faulty summons is so l^d, as not to admit 
of amendment. (2.) Whether it has been sufficiently amended ; and (3.) Whether it may 
be amended over again. All these are questions which successively travel from the Outer 
to the Inner Houses. 

(3.) I think the Judges and Jury Clerks should no longer continue to superintend the 
department of records ; and that the parties should act on their own responsibility. If a 
party think his adversary's record irrelevant, let him demur to the relevancy ; and if the 
demurrer be sustained, I would propose that the expenses of that discussion should instantly 
be awarded. 

(4.) I humbly submit that the issue for the trial, should be the issue joined in the record, 
and without any separate issue. 

(5.) Affidavits are employed in Jury practice to an extent which is extremely disagreeable 
and inexpedient. I submit that it would be better to do away with affidavits, reserving to 
parties to move for an interrogation of the agents before the Judge. 

(6.) It would be a decided improvement in the arrangement for Trials by Jury, if the 
Court, when satisfied that a special Jury should be ordered to try particular cases, were 
empowered to issue directions to cite jurymen, whose occupations and experience best qualify 
them to determine the case in hand. For instance, in a mercantile case, to be tried in Edin 
burgh, the Court might issue a precept to cite 36 members of the Merchant Company, or of 
similar bodies, of whom 12, to oe ballotted for instantly before the trial, would constitute 
an intelligent jury. It would be easy to prevent any attempt to pack the list of 36. In this 
way, men of enlarged dealing and experience in the description of business, out of which the 
case imder trial arose, would be secured. 

(7.) In special jury cases it is customary to reduce the long list of 36 to 20, two or three 
weeks before the trial, so that the first 12 on tlie reduced list are almost sure to constitute 
the jury. In so narrow a country as Scotland, a bad use may be made of the knowledge 
acquired so long before the trial, that certain individuals are to constitute the jury. The 
jurymen may be ignorant that they stand on the reduced list, and in this state of ignorance 
they (from unsuspected quarters) may be misled, and acquire dangerous prejudices. I am 
of opinion that the list of 36 should not be reduced, as at present, but that the special juries 
should be ballotted for instantly before trials out of the long list of 36. 

(8.) The distinction between terms and sittings should be abolished, to the eflFect of 
enabling the parties to try their cases whenever they are ready. 

(9.) Too few cases are tried on circuit. This occasions the enormous expense of bringing 
up witnesses hundreds of miles to Edinburgh, and makes the preparations more anxious and 
hazardous for everything; even the other party's movements must be provided against 
weeks before the trial ; whereas on circuit, witnesses may be sent for during the progress of 
the trial. 

(10.) Scotch Judges should not be exposed to the distraction and drudgery of taking long 
holograph notes of the evidence. If a sworn short- hand writer were recognized by the Court, 
the Judge might, within eight days after the trial, revise the short-hand writer s notes, and, 
after comparing them with his recollection, certify the report. This could raise no question 
as to accuracy of the notes ; for it would continue to be incompetent to impugn the Judge's 
account of the evide^^e. I am satisfied that the expense of such an officer would be paid by 
the parties, who would derive great advantage from distinct and full notes, in moving for new 
trials, or at adjusting bills of exceptions. 

(11.) Jury trial is embarrassed by the objections to the admissibility of witnesses which are 
still recognized in the law of Scotland. The absolute rejection of near relations, &c. &c., 
frequently places parties under great difficulties, by forcing them to trace out, at much expense, 
less satisfactory evidence, and by leading them into discussions, as to penuria testium, &c. &c., 
so as to let in witnesses, who, but for that penuria, would be inadmissible. It is much to be 
desired, that the rules of evidence in the law of England were adopted, where all objections 
of this kind go merely to the credit of the witnesses. 

(12.) I thmk it is material to the administration of justice, that witnesses should be more 
liberally dealt with than at present, in the matter of expenses. Hiey should be fairly indem- 
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infied, and more comfortably accommodated during their attendance in Court A witness 
who has been once ill-treated, will not readily come back again. The clipping of witnesses' ^o^. 

allowances so severely commenced when the returns were made to Parliament, and I have the Antwm br 

best occasion to know that the auditor is not in the least to blame. SLMacqiMen, jSi9» 

(13.) An interpreter of Gaelic should be provided for the Court. The Gaelic language 
prevails, or is common, in so large a portion of Scotland, that a proper interpreter seems 
indispensable. I mean, an interpreter who understands business, as well as the Gaelic 
language, for the translation of nice English questions, relating to business, into Gaelic, so as 
to be intelligible to the witness, must be applied to the business in hand. The whole 
confusion which such witnesses have hitherto occasioned, and the impossibility of getting at 
their genuine evidence, has hitherto arisen from the blunders of interpreters, ignorant of their 
duty, and unexpectedly employed, who seldom understand the business in hand, and conse- 
quently mistake the questions which they are desired to put to the witness, as well as the 
answers of the witness. It need not be stated how fer mistakes by the interpreter, in 
explaining the questions to the witness, and farther mistakes by the interpreter, in stating the 
witnesses answers to the Court, 'are likely to distance what is taken down as the witness's 
evidence, from the truth as he meant to swear, and would have sworn, if justice had been done 
to him in his examination. Hence the blunders of the interpreter (which the Court cannot 
suspect) are converted into contradictions, and become the subject of most groundless charges 
of perjury against almost every Gaelic witness. If the same mode of examination were 
kdopteid towards English or French witnesses in a Court, the business of which was con- 
ducted in a language foreign to them, I hardly think that they would come better off. It 
has, farther, come to pass in our Courts, that if a Gaelic witness have the faintest glimmering 
of English, though he never spoke it, he is held bound, while under examination, to answer 
compbcated and nice questions in English, and, if he decline to suffer cross-interrogation in a 
tongue of which he knows so little, the usual inference is, that he is a dishonest witness, viho 
improperiy shelters himself under the protection of Gaelic. I have cited, as an example, an 
honest but ignorant interpreter, as regards business ; but if you choose to imagbe, what is 
more than possible, that an interpreter has a bias that one of the parties employed and 
prejudiced him beforehand, it would be easy to figure translations of the evidence scarcely 
imputable to accident. I mention the blunders of interpreters with the greater confidence, as 
my own intimate knolvledge of Gaelic enabled me to appreciate their fitness. Of course, any 
interpreter to be employed, should, in order to be useful, read the pleadings before the trial, 
and should be a person of professional knowledge, not in practice : for a professional man, 
within the influence of practice, never could acquit himself satisfactorily, however well he 
might discharge the duty. 

(14.) When a Trial by Jury is not concluded in one day, the usual practice has been to 
allow the jurymen to disperse through the town, and to reappear in Court next morning. 
This practice is very hazardous, on many accounts ; and the danger to justice has been felt to 
be so great, that, in a few instances, the juries have been sent to a hotel, in charge of a 
clerk, and of the macers. This should always be the case. A regulation to that effect would 
save parties the awkwardness of making a special motion for the custody of the Jury, which 
may be understood to imply want of confidence in that particular Jury. 

(15.) The Court frequently sits too long at trials, until every one concerned is completely 
exhausted, and after the Jury have ceased to be able to apply their minds vigorously to the 
evidence. Great complaint is made of this by jurymen, who are not usually engaged in 
sedentary occupations* 

(16.) It should be open to the party at whose instance witnesses are cited, to precognosce 
them after citation, otherwise the grievous expense will continue of the agent conducting the 
trial being obliged to precognosce these witnesses at their distant residences before citation. 

3. — This is a very delicate subject. I am not quite satisfied that the examination of a 
witness, taken beyond the jurisdiction of the Court, and by virtue of a commission under the 
Seal of Court, though it passes the Siraet, ought to be received as evidence. Under what 
sanction does such a witness swear? Is he within the jurisdiction of the Court? Where 
could he be punished for wilful falsehood on oath ? Disadvantage to one of the parties arises 
out of examinations on commission, which would be still greater, if written depositions were 
not of comparatively little value at Jury Trials. But commissions might be put on a better 
footing. It happens, at present, that shortly before the trial, and when the parties are engrossed 
in extensive preparations, a commission is applied for to examine witnesses beyond the juris- 
diction of the Court, about whom the opposite party has no time to make any inquiry, and 
cross-interrogation, of any available degree, is thereby prevented. I would propose tnat no 
such commission shall issue, within three months preceding the trial, unless the agent shall 
satisfy the Court that he knew not of the witness before, though he had used diligence to 
discover him. Some such rule should be applied with regard to the examination of witnesses 
subject to permanent infirmity, who are within the jurisdiction of the Court ; for the near 
approach of the trial is the worst of all times to attend such examinations for the purpose of 
cross-interrogation . 

4. — I am quite aware that loud complafnt is made on the subject of this question, and 
I have often seen diligences obtained and enforced to an inexpedient and distressing extent ; 
but this does not even assist in solving the question. If a party shall confine his record to 
the bare statement of facts, and shall refrain from attempting to make it impressive, by 
tcferring to evidence of his averments, it will not be easy for you (unless by abolishing the 
remedy of diligence altogether) to improve the protection which such a party now enjoys 
against diligences of a fishing nature. The right to a diligence, under such circumstances, 
m>pears ta me to be even jealously excluded. But if a party shall, in bis record, refer to 

S.L.Ii.—4. F 
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docoments^ and shall make commentaries on writings, of which he irregularly witkholds the 

jj^ production, how is it possible to relieve such a party (who is calling on ms opponent to 

Angwonby answer averments about those documents) from the operation of diligence, to enforce the 

H.Maeqiie«B,B^. production of them, which ought to have been voluntarily made. This is the source of almost 

the whole outcry about the latitude of diligences. No doubt, the carelessness of parties, in 

not objecting to diligences, when they are asked, and in permitting diligences to be used to 

an extent which the terms of them do not warrant, increases the cause of outcry. These last^ 

however, are examples, not of the use, but of the abuse of dili^nce, by <the fault of the 

parties. Hundreds of instances of this kind cannot aid your deliberations, although they 

have tended to throw the remedy of diligence into disrepute. I am much mistaken, if yoa 

can improve the protection which parties now enjoy against improper diligences, yrbo rightly 

conduct their pleadings, and who timeously bring the latitude of the diligence under the 

notice of the Judge. 

5 and 6. — Much expense and trouble are occasioned to parties by the necessity of proving 
the genuineness of documents. I think the matter would be on a more simple and better 
footing, if the party who lodges documents in process were held by the mere act of pro- 
ducing them, virtually to admit that his own productions are genuine. 2ndly. With regard 
to the opposite party's productions, they also should be held genuine, unless the party against 
whom tney are produced shall, within ten days of the trial, intimate distinctly that he 
disputes their authenticity, in whole or in part. Parties will be averse to disclose their case 
so early, by objecting to documents likely to pinch them, and there will be few instances of 
such objections. 

7. — I have already stated why the putting of the record in evidence at the trial, seems to 
me inexpedient in the highest degree. 

8. — I have speculations on this point, which are not worth your consideration, as I am satisfied 
that the difficulty of enforcing them in practice would more than counterbalance my hope» 
of benefit from them. Whenever the heat of a trial commences, nice rules become inoperative 
and useless. 

9. — Our present system of reply is a new opening, usually bringing out, at the last stage of 
debate, matter not of reply on the defender's case, but impressive points, and evidence which 
the opening speech of the pursuer either passed over entirely, or touched so delicately, as not 
to attract the defender s observation. This is not die reply of English practice, from uriiich. 
we took but the name. If our replies cannot be put on a right footing (which I must say the 
Court never tried with vigour), I am clear that the practice of our (xmrt of Justiciary would 
be the best, but not so good as proper replies. If the replies were on a right footing, none of 
our Judges would be difficulted in charging juries. 

10. — Lord MoncreifTs practice in charging juries, of beginning with a clear exposition 
of the law of the case, and calling the attention of the Bar to his precise charge in point 
of law (usually written down), in order to bring out and settle any exception which may 
then occur, appears to me by far the most perfect and satisfactory which I have seen ia 
either country. 

A doubt is grotring at present, which requires to be immediately disposed d*. The Judges 
who now preside at trials are disposed to hold (although they have not yet determined) that 
it is not competent to dispute, in any form, the law which they delivered to the Jury, or to 
maintain that the Judge failed to give a necessary instruction in point of law to the Jury, 
unless his conduct in either of these respects be noticed, and excepted to, at the trial. You 
will be pleased to consider whether any motion which was formerly competent in the Jury 
Court, founded upon misdirection at the trial, is not now competent in the Court of Session. 
The competency of such motions, and the review of his directions in point of law, is a great 
security for complete preparation by the Judge before the trial, and the relieving of hira 
from the task of writing notes of evidence will leave his attention more firmly directed to the 
material pcunts both in law and evidence. In England, the direction in point of law may be 
reviewed, whether it is excepted to at the trial or not. 

11. — ^The Judge's notes at the trial should be printed, and where the motion for a new trial 
is grounded on misdirection in point of law, the Court should order short cases, instead of the 
rules ; and debates which give two speeches (including the last), to one of the parties. 
Printed cases would be satisfactory with a view to the House of Lords. 

12. — As juries in Scotland were not so conversant with their duty, nor so well assisted in 
performing it, as juries in England, it humbly appears to me to have been very inexpedient 
to adopt inflexibly the rule of English practice (so directly opposite to the rule of the Court 
of Session) that a party obtaining a new trial, on the ground of the verdict being against 
evidence, should pay the whole expenses of the trial which had miscarried. A new trial ia 
never granted, unless the error of the Jury is so palpable, as to be beyond serious controversv. 
When, therefore, it is made so extremely clear to the Court, that the Jury was not merely 
wrong, but so egregiously wrong, as to justify an order for a new trial, it seems iniquitous to 
inflict the whole expense of the previous trial upon the party who was unjustly deprived of 
the verdict, by the dexterity of his opponent, or stupidity or bias of the Jury. Besides, this 
rule as to costs, leads to other evils. When a new tnal is moved for, on the ground of 
misdirection, as well as upon contrariety of evidence, the great contest, at discussing that 
motion, in its different stages, frequently is not whether there shall be a new trial, but upon 
what ground it diall be awarded ; for if misdirection, in point of law, can be established, the 
party applying for the new trial will not be liable in the expense of the trial which has 
misgiven. This contest might be avoided in many cases, by {placing the question of expenses 
on me same footing, whatever ground the Court may adopt, in ordering a new trial, unleas 
blame be imputable to the party moving for the new trial. It is a strong thing for the Court 
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to find that there was a niisdirectioa by a Judge; and the reluctance to come to this 
conclusion may lead to the fixing of another ground — error of the Jury — for the new trial ; 
whereby, as the law of costs now stands, one of the parties may be ruined. 

IS4 — Under the present system, the general complaint of parties who have gained their 
cases by Jury Trial, is, that they hare been nearly ruined by their success, the difference 
being so very great between actual costs and modified costs. So long as this continues to be 
the case, the public must be bitterly dissatisfied with Jury Trial. When you shall curtail 
usriess procedure, and rescue litigants from the constant outlays to which their agent*s 
pockets are subjected by the regulations of Court, then the awarding of exp^ises to a successful 
party will no longer be a delusion. 

14. — In ray humble opinion, proois by commission in Jury practice should never be 
allowed, excepting in the cases of necessity, which are at present recognized. What com- 
missioner could report to a jury the hesitation or confidence, the honest imposing appearance, 
or the discreditable deportment, and evident bias of a witness : or how firmly he stood, or how 
he winced, under cross-interrogation. The impression of an open Court on the witness, and 
the public exposure of cross-interrogation, are all awanting, at proofs taken on commission, and 
without them I consider depositions almost valueless in the scale of evidence. The import of 
proofs taken on commisrion depend much on the skill of the persons conducting the exami- 
nations, which skill is often unequal ; and the commissioner cannot interfere to support the 
weaker party. Besides, even if the examinations of witnesses by commission had all the other 
advantages attending their examination in the box, who can tell, before the trial begins, the 
questions to a witness, which events, disclosed during the progress of the trial, may suggest, 
more especially as regards cross-examination. 'Die expense of proo& on commission is 
enormous, — flEtr beyond the expense of bringing the witnesses up. 

For these, and many other reasons, I am of opinion, that the examination of witnesses on 
oommission, who could be produced at the trial, would, if generally introduced, destroy the 
usefulness of Trial by Jury in civil cases. 

Most humbly submitted by 

HU. MACQUEEN. 
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Having exhausted the general questions in regard to the Court of Session, I shall now 

Exceed to answer, as shortlv as possible, the more special and practical questions which you^ 
ve submitted to me, in relation to Trials by Jury m civil causes. 

Answer to Query 1. — ^The more special questions which follow, will bring out all the sug- 
gestions whidi I can offer on the subject of Jury Trials. 

2. — A great deal of expense is incurred, and delay takes place, in the preparation and 
adjustment of the issues at present The course followed is this : — ^the cause is sent to the 
Issue Clerks, who, having made themselves acquainted with the nature of the cause, and 
oon^dered the form of the issue which they think suited for the trial of the cause, intimation 
is then made for the attendance of the counsel and agents at the Issue Chambers, accom- 
panied with a reqtiisition to bring with them the draft of such an issue or issues as they 
require. In practice, the counsel and agents seldom bring with them any such draft Each 
of the parties at the meeting rather lie off to see what the other may suggest ; and this first 
meeting generally ends in the Issue Clerk saying, that as he now understands the views of the 
parties, he will prepare and give out to them the draft of an issue. After such draft has been 
given out, another meeting takes place of the counsel and agents ; and as the parties fre- 
quently differ as to the terms of such issue, another meeting, and often more, becomes neces- 
sary. The difficulty of getting the counsel on both sides to attend at the hour fixed by the 
Issue Clerks, arising from such meetings being called when both Inner Houses are sitting, 
and the debates going on in the Outer House, causes a great loss of time and expense, before 
the issue can be got completed by the Issue Clerks. The first meeting before the Issue 
Clerks might be avoided, by their preparing and giving forth, before requiring the attendance 
of counsel and agents, a draft of the issue or issues, which appeared to them to be proper for 
the trial of the cause. In this way, the counsel and agents would come forward, prepared to 
sug^st any alterations they thought necessary, and the issues might thus, in many cases, be 
settled at the first meeting. 

In regard to the remaining part of the question, I am of opinion, that the use of special 
issues is too much resorted to, and that in many cases, such as those referred to in the query, 
the general issue would be much preferable. I have, on a former occasion, expressed an 
opinion, that in a number of cases the making up of a record in the form of revised conde- 
scendence and answers might be dispensed with, and the cause sent to trial upon the general 
issue, upon the summons and defences. In actions of damages, for instance, for slanderous 
expressions, written or spoken, the statement in the summons and defences, as these are now 
framed, are sufficiently precise for the case being sent at once for trial, and to make the parties 
aware of the nature of the charge and of the defence, whether justification or denial meant to 
be relied on. 

3. — ^The practice of using the depositions of witnesses taken on commission at a Jury 
Trial is a very unsatisfactory mode of laying evidence before a jury ; but where the party is 
in a foreign country, to which the warrant of the Court will not reach him, so as to compel 
attendance, or where from sickness, or other cause, the witnesses cannot attend, there is no 
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Xximiiiatioiit. Other way of procuring the evidence of such parties, except by taking their depositions before 
^~ a commissioner* With the present facilities of travelline» both by land and water, I am of 

Answen by opinion, that witnesses resident in Great Britain or Ireland should be compelled to attend on 
DMiel Fiiher, Ktq. the trial, unless for some good cause previously shown. I understand that Justiciary warrants 
against witnesses are now made by Statute to reach persons resident in England. As to the 
form of the commission, and the mode of executing it> I am of opinion, that the present 
practice of making the parties put in interrogatories wnich are adjusted by the clerk, and in* 
serted in, or subjoined to the commission, is a proper course to be followed. As other 
questions, however, must generally become necessary, arising out of the answers to be given 
by the witnesses, the commissioner named by the Court shoiud have power, either of himself 
or on the suff^estion of those attending for the parties, to put such questions, and to enter 
the same with the answers made thereto. After the examination on the interrogatories 
inserted in the commission has been finished, I think the parties, or those acting for them, 
should be permitted to put any other questions on the case which may occur to them, and 
which shall appear to the commissioner to be relevant ; such farther examination of the wit- 
nesses bein^ taken down separately, and sealed up by the commissioner, and left for the 
disposal of the Court. 

Whenever a party can make out to the satisfaction of the Court, that a witness, whose evi- 
dence is material, is either unable to attend, or after proper citation has failed to attend, I 
should consider this a good and ample ground for postponing the triaL 

4. — I am of opinion that in most cases, and that too at an early stage of the cause, say 
after defences have been lodged, a diligence may safely be granted to both parties, for 
recovery of all writings and documents tending to support their pleas. The question of evi- 
dence or no evidence remains for the decision of the Court, when the documents come to be 
offered on the trial ; and, if documents are asked under the diligence, which the party asking 
has no right to, the haver, as well as the opposite party, have it in their power to object to 
the production. The commissioner may either decide on such objections at the time, in 
which case his decision is subject to the review of the Court, or he may at once report the ob- 
jections for the decbion of the Court. 

5. — All documents, probative by the Law of Scotland, are at present admissible, without 
the aid of parole proof. In the case of all other documents, it is my opinion, that these 
should be held to De genuine, unless a distinct denial is given by the opposite party, either 
upon the record or upon a requisition, a certain number of days before the trial. The denial 
will be at the peril of the party, and subject him in the expense of proving the genuineness of 
the documents. 

* 6. — No writings, plans, models, or the like, should be allowed to be produced, or used, 
or referred to at tne trial, except such production is made, and notice given thereof, a certain 
specified number of days before the day of trial, and so that the opposite party may have an 
opportunity of making himself acquainted with the nature of such productions, and not be 
liable to be taken by surprise at the day of trial Models, or plans, should only be allowed 
to be used in illustration of the arguments of counsel, or of the evidence of witnesses. 

7. — ^Where admissions are distinctly made on the record, they should be held as evidence 
against the party 'making them. Where a defender leads no other evidence, but refers 
merely to the record, and to admissions of a perfectly distinct nature therein contained, I am 
of opinion, that such reference should not be held as entitling the pursuer to a reply, any 
more than if the defender had made reference to the evidence of a witness previously examined 
by the pursuer. I would hold that the record, with all the admissions contained in it, is 
as mucn before the Jury as the issues or the special admissions which the issues sometimes 
contain. 

8. — The examination of the witnesses at present, I think, is on a very proper footing. A 
witness offered for one party can be examined in chief by the other party, and not merely 
subject to cross-examination, as was the case for some time after the institution of the Jury 
Court. 

9.— It occurs to me, that a slight alteration should be made in the form of pleading at the 
trial, as presently practised. The hardship, I think, is at present suffered by the defender, 
where he leads evidence. The counsel for the defender, in such a case, is not entitled, after 
his evidence is led, to point out to the Jury its import or bearing. The pursuer's counsel, on 
the other hand, has the reply, and thereby a ftill opportunity afforded to him of commentinfi^ 
on the evidence led on both sides. The form of pleading should, I conceive, be so far altered, 
as to allow the counsel for the defender, where he leads evidence, to address the Jury on its 
import, after his evidence is concluded ; the counsel for the pursuer having his reply on the 
whole case, as at present. Where the defender leads no evidence, the form of pleading will 
remain as at present. 

10. — I am not aware of any great improvement that could be made on the present form of 
taking the exception, or afterwards framing the bill. Before the bill is finally settled, and 
signed by the Judge presiding at the trial, the opposite counsel and agent ought, in my 
opinion, to have an opportunity of seeing it, and of pointing out to the Judge at Chambers 
any error which may have crept into it, or suggest any alteration which should be made 
upon it. 

11. — The hearing of bills of exceptions, consequent on motions for new trial, seem at present 
to be properly regulated, and I can suggest no improvement. 

12. — I do not think that any general rule can be laid down for the giving of expenses, 
in the case of a new trial being applied for and granted. Every case must be dealt with by 
the Court according to its own nature and circumstances. I would, however, suggest, that 
some such regulation as the following might be adopted. Where the case goes to the Jury 
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upon evidence not objected to, and no exception taken to the direction or charge of the 
Judge, and a new trial is afterwards applied for by the unsuccessful party, on the ground 
that the verdict is contrary to the evidence, then I would say, that the new trial should only 
be granted on payment of the expense of the former one. I rest my oninion upon this, that 
the Jury are the proper judges of the facts which are laid before them ; and, if the proof 
adduced has not been sufficient to satisfy the minds of the Jury, the fault ought to be 
ascribed either to the party not laying before them abundant evidence, or the counsel or 
Judge not pointing out strondy enough the bearing of the evidence. My opinion farther is 
rested on th\s, that the verdict on the second trial, although it may be the opposite, is no 
test by which to show that the first was erroneously given upon the evidence laid before the 
Jury at that trial. The precise same evidence is seldom, if ever, laid before the Jury on the 
second trial. The party who has got the new trial strengthens his case by bringing forward 
additional evidence. 

In the case, again, where the new trial is applied for on the ground of misdirection of the 
Judge, by way of exception, I think that the expenses, generally speaking, should stand 
over, as well those of tne first trial as of the pleaaings under the exception, until the return 
of the verdict on the second trial. If the party excepting has the verdict against him on 
the second trial, then he should be subjected in the expenses of both trials, as well as of the 
expense of discussing his exception. If, however, the party excepting obtains the verdict 
on the second trial, I am of opinion that he should set his whole expenses — the expense of 
the first trial — the expense of the exceptions — and abo the expense of the second trial. In 
short, I think the same principle should here be applied, as is done in the Court of Session 
in regard to expenses. A party has a judgment of the Lord Ordinary against him, which 
he gets reversed on a reclaiming note to the Court Such party does not merely obtain the 
expenses in the Inner House, but he gets the expenses also of the whole Outer House pro* 
ceedings. 

13. — ^The expense attending the proceedings is one of the great complaints made against 
Trial by Jury in civil causes. A comparison is often made with the small expense which 
it is said attends Jury Trials in England; but I have always thought that there is a 
great deal of fallacy in such comparisons. In the common law Courts of England, every 
action is brought to trial by a Jury, and there must, consequently, be a great proportion of 
all the Jury trials in which the expense must necessarily be very smalL Take the case of 
an action on a bill of exchange— -execution cannot, in England, be got upon a bill without 
going through the form cf( a trial of an issue before a Jury. A single witness is examined 
as to the handwriting of a party on the biU. The counsel for the pursuer has merely 
to say that the signature is proved. The Judge repeats this to the Jury, and the Jury^ 
instantly find a verdict for the plaintiff. The wnole proceeding occupies but a few minvites, 
and the expense is not more than a few pounds. In Scotland, again, we have no such simple 
Jury trials. Tlie causes sent for trial are generally of importance, or of a mixed and of\en 
comnlicated nature, requiring a great deal of evidence. The trials of similar cases in 
England, are, as I understand, attended with as much, if not more expense than those in . 
Scotland. The greater skill of the practitioners — the greater number of trials.ail(l the difference 
of the law of the two countries, in regard to evidence, one witness in Englarm being sufficient; 
whereas in Scotland two are required, will, no doubt, make some difference in expense. 
The fees given to counsel are said to be larger in Scotland than in England ; and so they 
necessarily must, until there shall be business sufficient to occupy the Court, particularly on 
the Circuit, for a much longer space of time than at present. Where there is only one or 
two cases, the leading counsel must always be taken speciaL It is in vain to compare the 
fees given to a counsel for a trial at Inverness, 200 miles from Edinburgh, with the fee 
given to a counsel at York, the same distance from London, where there are two or three 
hundred cases standing for trial, instead of one or two, as at Inverness. 

It is certainly very desirable to lessen the expenses attending trials, but it is much easier 
to point out the evil than to find the remedy. The sending of general issues for trial, and 
dispensing as much as possible with the making up of records by condescendence and 
answers, where practicable, would so far reduce the expense. A great deal of the expense of 
witnesses, which is the heavy part of the expense on trials, might be in great part avoided, 
if proper rules were laid down as to documentary evidence. At present no document can 
be put before the Jury without the support of parole testimony, except such documents as 
are declared probative by the statute law of Scotland. Letters of parties, and all other like 
documents, must be proved by witnesses, although they may have been produced — referred 
to — and pleaded on in the proceedings in the Court of Session throughout. Parties, though 
called on, are not, by the present practice, bound to make a special admission or denial of 
the genuineness of such documents. The consequence is, that the party intending to found 
on such documents must come to the trial prepared to prove them. When it is known that 
the witness is present, and ready to be put into the box, such writings are very frequently 
admitted by the counsel. The expense of bringing the witness, however, has been incurred ; 
but this is not the only evil. The party citing such witness, though successful, does not get 
the expense of bringing him forward, it being the rule, not always an equitable one, to give 
to the gaining party only the expense of those witnesses who were actually examined on the 
trial. Hence, too, arises the anxiety often displayed, of having as many of the witnesses so 
brought up examined as possible, whereby ^mucn additional time of the Court is occupied. 
A rule might be made to permit one party to call on the other, a given time before the trial, 
and, after all productions had been lodged, either to admit the genuineness of the documents, 
or expressly to refuse to make such an admission ; and then that the expense of bringing 
forwanl witnesses to prove the genuineness of such documents as now expressly refused to be 
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admitted, should fall on the party ao refusing, although the examinatioa of sueh witneMCS 

, r^ should be superseded by an admission of them at the trial Perhaps the rale ousht even to 

Aoawenby S9 f&i^her. Might not all documents* not objected to, or the genuineness of which were not 

Daniel Fiiher, Esq. denied on the record, be admissible on the trial, just as probative writs are ? In short, throw 

the burden of proving that the documents are not genuine on the objecting perty. 

14. — In Jury causes no proof should be allowed on commissioa, except where wit n os aea 
are unable to attend, either from sickness or distance, or from the process of Court not beiag 
able to reach them to compel attendance. The value of the Trial by Jury is, that the Jury 
— the Judges of the fact, have the witnesses examined in their presence. There are many 
cases, however, in which a Jury Trial, and the expense attmding it, might be avoided, bj 
allowing a proof to be taken on commissa^Hi, and the Judgment of the Court of Session given 
on the report of such commbsion. Take the case, for instance, of reduction of a deed, wharo 
the alteration of a word appears on the face of it, and which is noticed in the testing claoaey 
but which alteration is alleged to have been made, and the testing clause filled up after the 
deed was executed by the grantor, — and where the writer and instrumentary witnesses are, 
of course, the only witnesses, it might be very expedient to allow the examination of suck 
witnesses to be taken on commission. 

I have the honour to be. 
Sir, 
Your most obedient humble Servant, 
To WiUiam Waddell, E$q., W. S., DANIEL FISHER. 

Secretary to the Law CammdsHon. 
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John Hope, Esq. Have 

IssueSj 



ve you any thing to say in regard to the second question, as to the preparation of 
;, — the first question being of a general nature ? — I have been long of opinion, that any 
departure from the form of a general issue, applicable to all cases of the same character, is 
attended with great inconvenience. I think, where the issue is intended to embrace the 
whole cause of action, it is of great importance to obtain one general form of expression, 
which is understood to include every point that can arise at the trial, and not to give 
rise to any distinction in the minds of the Judges or the Jury. Accordingly, I think a 
great mistake was committed in altering the form of issue ori^nally introduced, and long 
acted upon, in regard to cases of reduction, on the ground of imbecility and circumvention. 
For, although it is true that there is a distinction in some respects m our laws, and in 
the laws of most countries, between deeds held to void, and deeds held to be voidable, yet 
when trying the question, and you are to prove facts to set aside the deed, the issue comes to 
be, whether the deed is the deed of the supposed grantor or not. It was imagined, that in 
taking that form^f issue in cases of imbecility and circumvention, a great advantage was 
given to the defender, because it was supposed to assume, that in that case he was entitled to 
maintain that any degree of capacity was a sufficient answer to the issue. But I am not 
aware that Juries were ever so misled, or that any charge was ever given from any Judge 
proceeding from such an idea ; and I never saw any benefit that was derived from that form 
of issue. The present form renders a good deal of explanation necessary from the Judge, 
to make the Jury understand that they are not to be misled by the opposite notion, namely, 
that if the person was proved to have had any decree of capacity at all at the time of 
executing the deed, that was an answer, or a sufficient defence against the issue. 

As to the issues in regard to cases of fraud by bankrupts that are supposed to be struck 
at by diflferent statutes, the form of issue has really been a bad one ; for it is almost exclu- 
sively a question of law that is put to a Jury, and requires a great deal of explanation, and 
very often seems to take the question out of the hands of the Court It is attended with 
this disadvantage, that though the question is special that is to be tried, it in no degree 
defines the question, and lays you open too much to the views the Judge may take of the terms 
of the statute, and the various questions that may arise under it. It would be easy to take 
the description that the pursuer himself gives of the transaction, assuming that the Court are 
satisfied that that is relevant under the statute. Any frauds at common law have been tried 
either under the general issue, in which case the issue has been, whether it was not the deed 
of the grantor; or the issue has been special, according to the nature of the particular 
facts averred. 

I do not know whether the second question is intended to embrace the question, whether 
the particular issues could be dispensed with in Scotland or not, and the case tried merely 
on the record? Upon this point I entertain a strong opinion. The advantage of having 
an issue, is well known to the Court and to the Bar. It is a great matter that the parties 
should be tied down to a particular question, both to assist in the preparation of the case, 
and to put to the Judge the particular point on^which the case ought to turn; and as 
tending to produce both less pleading and less direction by the Judge at the triaL The 
opposite practice would be attended with this great inconvenience, that an immense number 
of pleas in point of equity, would be raised on the part of pursuers and defenders 
at a trial, which are quite irrelevant in themselves ; but when the case is brought out before 
a Jury, peculiar points of hardship might lead the Court to directions in that particular case, 
which the previous preparation of the distinct issue necessarily excludes, unless they are clearly 
held to be relevant. I think that the great risk of miscarriage, in the administration of justice 
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fai Jury Trials in Scotland, arises from our having no separate Court of Equity, and frotn too EnmriiMitionfc 
nuch eqwty having necessarily been involved in the oisposal of a great number of cases rsT^tL 

that are tried by Jury in Scotland ; for every one must be satisfied that while the institution j^^ j^ n^ 
is admirably adapted for particular purposes, it is the last to which the application of the rules 
of equity ought to be kfU This was always the great apprehension of Lord Eldon; and I 
think that the risk of inconvenience would be greaUy incre^ksed indeed, if we were to dispease 
with the previous preparation of issues, and the previous full consideration of the case, which 
the preparat^n of issues requhres ; and the opportunities, therefore, of bringing points of rele- 
vancy deliberately before the Court preparatory to trial. 

You are aware that the want of a record of the grounds of the verdict has been complained 
of in regard to the mode of trying by a general issue ? — I have heard this objectfon stated and 
urged 1^ some of the Judges, in defence of 8on>6 of the more special issues framed in regard 
to cases of imbecility and dreumvention. They say you have cases founded both on total 
incapacity and on imbecility and fraud. If the case is founded on the first, it is said the deed 
cannot be founded on by a third party. If the reduction goes on the other ground, it is not to 
affect the third party, and you are not aware whether the issue proceeds on the first or second 
ground. The answer to tins is extremely obvious. If the third party, who has got a right 
under the deed before it is challenged (and, of course, after it is reduced, no right can be 
acquired under it) is a litigant in the case, he never can be called on to answer a challenge in a 
Court that does not affect him ; and it is his own fault if he goes to a jury on a record of re- 
dnctiDa, which is admitted not to toudx a third party. If he be not a party to the case, th^i 
the verdict cannot possibly affect him. I never could percdve (and the Lord Chief Commis- 
sioiM^ is satisfied as to thu) any solid objection arising from that supposed uncertainty. The 
third party who has acquired a right under the deed challenged, either is, or is not a party to 
the action of reduction. If he is, he* may successfully refuse to proceed to any ground of 
challenge that does not affect him as a bend fide and onerous purchaser. If he is not a party, 
then the verdict in the case does not set aside the deed, so &r as his interest is concerned, and 
the point must be retried with him, on a ground, too, that is relevant. But, besides, it would 
be very easy for the Judge, in such a case, to ask the Jury to specify whether they go on total 
incapacity or on fraud, &c 

In regard to the number of cases turning on equity that now come before the Jury Court, 
the time k quite arrived for giving to the Twq Divisions, a sort of review and superintendence 
over the cases that are to be tried by a Jury. I stated in my original examination before the 
Commission, that by far too many cases were sent by Ordinaries to trial by Jury ; and there 
is no proper way to bring that remit before the Two Divisions. You may object to the issue, 
and get it thrown aside, on the ground that there should be no trial. If me Ordinary chooses 
to word the remit in a particular way, it is final. This might be necessary at first, wnen there 
was a general dislike to Jury Trial, and when it was supposed that means would be contrived 
in order to avoid it ; and at that time the matter was in the hands of a separate Jury Court, 
where you could bring the matter before three or four Judges. But at present, we often see 
records embracing complicated questions of law, exactly cases fitted for the Court, and not for 
a Jury — ^now remitted to Jury trial, because there are one or two subordinate.points of fact on 
which the parties come at issue. In such a case, if proofs by commission are not to be resorted 
to, the remit should be made for trying a simple matter of fact, without reference to any other 
point, whether imnortant or not : — ^the Jury should be confined to the simple trial of the 
matter of foet, witnout including any one single question besides. I have now seen a number 
of cases of this kind sent to trial by Jury ; and when they were opened, it turned out that there 
were merely one or two insignificant points of fact for the verdict of the Jury, which might 
ha:ve been easily disposed of without expense, and without any heavy preparation; and the 
whole trial, in these cases, was just a debate to the Court on questions of law. 

It bat been frequently laid down by Equity Judges in England, that it is not proper in them 
to get rid of a case merely because parties are at issue on matters of fact, unless they feel that 
the nature of the facts, or of inferences to be drawn from them, ^uld more properly be sent 
to the cognizance of a Jury. It is a mistake, I think, on the part of our Courts, which come 
to be mixed Courts of Law and Equity, to send a whole case to a Jury when only one or two 
special inquiries as to matters of fact are involved in it, on which the opinion of a Jury may 
with propriety be taken, without sending the whole cause to a Jury. I think it desirable, 
therefore, that there should be an opportunity of allowing parties to bring under review of the 
Divisions of the Court, the remits of me Ordinaries directmg cases to be tried by Jury ; and I 
do not see why the practice should not be introduced, in many cases, either of the Lords 
Ordinary, or of the Court, instead of a general remit, framing themselves the particular and 
special issue, as to the limited matter of fact which only is intended to be the subject of Jury 
Trial. There are a great number of mercantile cases to which this observation is specially 
applicable, where, perhaps, there is but one single point, as to the delivery of goods, or the 
date at which they were delivered, for instance, or similar limited disputes in point of fact ; 
and yet almost the whole questions which are raised at the trial under a general remit, are 
purely questfons of law. 

In propodng that the Inner House should have the power of reviewing remits of cases for 
Jury Trial, there can be no doubt that their decision ought to be final, and that there shoukl 
be no power of appeal to the House of Lords. 

A. o. — In regard to the third question, I have one general remark to make. It is held at 
present not to be sufficient ground for allowing the evidence of a witness to be read, when taken 
on commission, at a trial, that it is not proved that the illness, or sickness, or debility, or even 
the absence of the witness is permament ; and the result therefore is, that in very many cases 
postponemont for a long time takes place of the trial, merely because a witness was for the 
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Ejumiiiatioiis* time in bad health, and no certificate could be obtained that the illness was of a permanent 
' — r character. It is true that the object of Jury Trial is, that the witnesses shall be examined before 

Jobn Hope Esq, those who are to judge of their testimony; and it is desirable not to allow the substitution of 
written depositions, instead of oral testimony, on insufficient grounds ; but, on the other hand, 
it is a severe penalty to inflict on a party* or both parties, that a trial should be postponed, it 
may be, for a whole year or longer, because the absence of one witness, from his infirmity or 
weakness, cannot be said to be permanent. A sort of general rule was laid down at the com** 
mencement of Jury Trial, which was necessary at first, perhaps, to enforce rigidly, holding that 
you must be able to show that there was no possibility of a witness abroad returning at all, or 
that a witness, who was seriously ill, or laboured tinder some accidental weakness, or met with 
an accident, that prevented his travelling at the time, was not likely ever to be able to attend 
the trial. But now that the system has been so fully introduced, that there is not the least 
likelihood of the Court ever sanctioning the substitution, on unfnvolous pretences, of written de- 
positions for verbal testimony, I confess that there are very many circumstances in which, though 
neither absence nor sickness is likely to be permanent, or of very long duration, the trial of the 
case should not be postponed, merely on account of such circumstances attending the situation, 
it may be, of but one witness. I have seen a great deal of inconvenience, and a great deal of 
expense occasioned to parties, and very cruel delay arising from so rigid a practice as the 
present. The situation of the witness very often may not be known, or the illness, or the 
absence, or the accident may have occurrea, about the very time of giving the notice for trial ; 
and then it is found that the whole expense and preparation have been thrown away, because 
it turns out that the illness or absence of one witness cannot be stated to be permanent. In a 
case of this description, a good check might be obtained by requiring, if there is anv suspicion 
that the party wishes to withhold the presence of a witness, the inspection of the Sneriff-Sub- 
stitute, or sworn evidence at the trial of the witnesses present incapacity to attend. At the 
same time the fact should be stated to the Court, and known to the other party before the 
trial ; and then the other party either being present, or having the right to be present, when 
the deposition is taken, or the inquiry as to his health made, always has the means of satisfying 
himself, whether the absence of tne witness is a frivolous pretence or not. 

4. — In regard to this question, I think there is the greatest inconvenience arising from the 
practice; for I do not think there is any rule that requires the application for diUgence, 
after the issues are settled, being made to tne Inner House. It is a matter which should be 
left to the Lord Ordinary who has prepared the case, and who has much better opportunities 
of judging of the propriety of granting the diligence than the Inner House can have. It oftea 
becomes necessary to print the record, to consider whether the diligence should or should not 
be granted ; and though it is not easy to introduce any limit as to the right to obtain a 
diligence, yet, of late, the Court has gone a great deal too far, in granting diligences merely 
on the principle that they decided nothing on the question of evidence at the trial ; while 
they decided, by granting^ the diligence, the ri^ht of the party to see the document, which is 
very often a much more important point than the admissibility of the documents afterwards at 
the trial. 

What is your view in regard to the seventh question ? — In regard to the point stated here, 
as the issue is formed out of the pleadings, it was a mistake originally in the Jury Court, not 
to hold that the pleadings were before the Court and the Jury for the use of the other party. 
It is now put on a good footing, except to this extent, that it seems still to be held, that if you 
wish to found on apy part of the pleadings as containing a substantive admission, that is 
leading evidence : they allow the record to be fiilly before you for explanation, but not for the 
sake of evidence. I never have been able to reconcile that notion with the principle on which 
the issue was framed. It was framed out of the record ; and if an admission in regard to that 
point is not truly involved in the issue to be tried by the Jury, it is one of the points settled 
before you go to the Jury, and the pursuer is quite aware of the admission he has made. The 
principle of framing an issue is this, that, looking over a record, you find a certain number 
of things admitted, and a certain number disputed, and you frame the point to be tried out of 
that record ; and, as a necessary explanation of the issue, each party ought to be entitled to 
refer to the record out of which it was framed. The separate Jury Court allowed a party to 
prove facts exactly contrary to statements he had made on the record. The record should be 
a common source of argument and proof. 

9. — As to the poim stated in question 9, I beg to say that, with the single exception 
of the propriety of one counsel alone speaking for the pursuer, I should be sorry to see the 
course that has hitherto been followed in any degree altered. I observe in the Third 
Report of the English Law Commissioners, that it is proposed that the form long practised in 
our Court of Exchequer should be adopted, namely, that the defender should be allowed 
^to open his case, then to lead his evidence, then to sum up ; and the pursuer ultimately to 
reply. This recommendation is founded very much on the statement, that the defender 
often does not lead evidence merely to exclude the right of reply. I do not see how the 
proposed alteration by the English Law Commissioners would, in the least degree, affect 
the view which the party has to consider and decide upon at the trial, for it actually leaves 
the reply to the pursuer. They state another disadvantage from the present system to be 
of this description, not that the reply of the pursuer is an advantage of which he ought to 
be deprived, but that very often the counsel for the defender overstates the evidence he is 
to lead, — that the evidence falls short of his statements in some respects, although still 
enough is left for his case ; but, as the contrast between the statement and the evidence may 
be very great, neither the Jury nor the Judge may be able to get rid of the impression 
produced by such a failure, and may not see there is enough still left for his purpose. In 
the first place, it has very seldom happened that we have ever found any necessity for 
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opening the eyidence so minutely as to make that contrast very material. In the next 
place, that very risk ought to operate as a salutary restraint on the statement of the evidence ' — " 

by the counsel; and, so far from withdrawing that restraint, it is of importance that it John Hope,*Kia. 
should be continued ; and I do not see that the fact, that the counsel may have committed 
a great fault in overstating his case, or his client a still greater fault in giving him exagger- 
ated instructions about the case, is any reason whatever for giving to that counsel and 
party the opportunity of another speech. I have seen in the Exchequer Court, that the 
result of the forms practised there, has been to protract most uselessly the trial ; and that 
whenever the case was in the handis of a counsel of tact, who saw that two speeches on the 
same side would be just repetition, he contented himself simply with opening, and made 
what might be termed his own speech at the close of his evidence ; so that it comes practi- 
cally, in many instances, to be of little importance. Besides the point that is the subject 
of di (Terence of opinion, is the advantage that is thought to be given, by allowing the pur- 
suer a reply on the whole case, if the defender leads evidence ; and the English Law Com- 
missioners do not propose to deprive him of that at all. Several have proposed, in reference 
to the Scotch practice, that there should be some form analogous to the proceedings in the 
Court of Justiciary. I think this form perfectly inapplicable to the trial of civil causes. 
In the first place, a great number of them require a full previous explanation before you 
lead your proof; and therefore you must have a full opening speech by the counsel for 
each party, before the proof is adduced. Then, if each party is to be allowed to speak 
after the whole evidence is led, you would make Trial by Jury one of the most cumber- 
some and odious things that can be conceived. And I think it would be still greater 
injustice in denying to the pursuer a reply, because (a thing which is not attended to 
by those gentlemen who have recommended the form of the Court of Justiciary) of the 
difficulty which the pursuer is in from the onus probandi being necessarily on hira. The 
defender, in the Jury Trial, here has this advantage, that the pursuer must make out 
his issue completely. The case is different in the discussion, on a proof taken between two 
parties in the Court of Session, where the Court decides which party has the best proof. 
The very object of the preparation of an issue, and the necessary result of that mode of trial 
is, that the pursuer stands before the Jury under the full necessity of making out his case 
completely. If there is any doubt, the defender gets the benefit of it, just as much as the 
prisoner in the Court of Justiciary ; and therefore it is essentially necessary to give the pursuer 
in the civil cause the general right of reply. I may state, that I never was withheld in any 
case from leading evidence merely by the desire of preventing the pursuer getting a reply ; and, 
in point of fact, although we oflen hear it said, that evidence is not led to prevent the reply, 
the question to consider is, whether you can do without evidence ; and whether you cannot 
meet the pursuer before the Jury, and prevent him, on his own evidence, from obtaining a 
verdict. This is the very thing to encourage, and not to discourage. Then one good effect 
that the practice of trying to get the verdict on the pursuer's case produces (and it is a very 
important practical benefit), is, that it exacts from the pursuer a full, fair, and effective opening 
of his case, which any other course, tending to encourage defenders to lead evidence, would 
very much weaken ; because, if the pursuer ultimately had the reply, and was surer of it 
than he is now, he would reserve his strength for it. No doubt, there is the disadvantage 
attending the practice here, of the counsel replying being different from the counsel who 
opened. I do not believe, myself, that in questions of fact, and in questions of evidence, the 
detriment to the defender, if nis case is good from the reply, is half so great as people often 
imagine ; and the more accustomed the Court is to Jury Trial, and the better qualified the 
Judge, from personal qualities or experience, the less is that reply likely to mislead the Jury. 
I think, that of all the results in Trial by Jury, none ought to be more encouraged than trying 
to get the verdict on the pursuer's case ; but I do not believe that any discreet counsel is, in 
Scotland, where we know much less of the rivalry of counsel, ever withheld from leading 
evidence that he feels to be necessary for his client's case, merely to prevent the opposite 
counsel getting the reply. The point for him to consider is, in fact, 'whether he can shake 
the pursuer's case, on the pursuer's own evidence ; and when he does exclude the reply, by 
leading no evidence, I believe what truly influences him, is, that he does not think the pursuer 
has made out an impregnable case. I have frequently heard persons who have acted as Jury- 
men say, that if the defender's case turned out strong in point of evidence, the reply made very 
little impression on them indeed ; for by that time they had heard both sides of the case, and 
had made up their mind generally before the pursuer's counsel began the reply. As to the 
form borrowed from the Court of Justiciary, which is observed in the simplest of all cases, viz., 
in valuation trials before the Sheriffs, I can state most positively as the result of my experience, 
that, simple as these cases are, I have found, when for the pursuer, that we were often left in 
the dark as to the application and effect of much of the evidence, and of many of the views 
which might be taken of the case, until after we were done, and until the defender spoke, to 
which we had no opportunity of any answer at all ; and, when for the defender, I have got 
large verdicts solely by this, an unfair and improper advantage. I think in that form the 
defender has an improper advantage, — very different and much greater than that now ascribed 
to the pursuer. 

Q. 10 and 11. — Do you thmk it advisable that exceptions should be taken at the time ? — 
Most certainly ; and, accordingly, it is now invariably done. 

In r^ard to these queries, 10 and 11, our practice generally has been, that the exception 
is taken at the time, not merely noted, and that the Judge is requested to write down 
the opinion he has delivered. This has not been so much attended to certainly in regard 
to motions for new trial, although a recent decision will compel parties equally to request the 
opinion to be written down, whether you mean to move for a new trial, or to take a bill of 

iS. Z.iJ.—4. G 
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XnmiaatioiiB. exceptions. But at all events^ the rule ought to be most peremptorily enforced, that no point 

should be afterwards raised against the opinion of the Judge, that is not truly stated in 

JohnHope^Efq. writing at the time of the trial. And one great reason for requiring that is, that when the 
Judge at the trial has to reduce his opinion to writing, it of course requires him to consider 
the mode of expression much more gravely, which is often the subject of exceptions fiiUy more 
than the actual law that he delivers ; ana it prevents the possibility of any doubt afterwards 
arising as to the law which was actually stated. 

A. 12. — With reference to question 12, I wish again to impress on the Commission what 
I stated at the close of a former examination. I consider it absolutely necessary, for the ends 
of justice in Scotland, to make expenses follow the verdict, in all cases exhausted by the 
verdict, as a matter of peremptory rule, or to be in the hands of the Jury, and not to be at tte 
discretion of the Court at all. In cases in which the verdict exhausts the case, as in actioos 
of damages, I think that the notion of the Court possessing the power to give or withhold 
expenses, is one of the most unjust results which it is possible to conceive. In actions of 
damages, perhaps it would be fair to leave the expenses to the Jury ; because I believe very 
often that the matter of expenses, — which may come to be the true subject at issue, in ques- 
tions of damages, may come to be the infliction of damages, on one of the parties, would 
affect their verdict ; and in such actions, if you give them the power of withholding or giving 
expenses, it would be a salutary check upon vexatious and idle actions of dsmaages^ for 
solatium, for imaginary and trifling personal injuries, and defamation. But in all other cases, 
I think the damages ought necessarily to be given to the party who gets one sixpence more 
than the tender that may have been made to him. 

Then in regard to the special points stated here, we have imported some very arbitrary 
rulfes from the practice in the English Courts, which seem to me to operate against the 
justice of the case, and against principle. If a new trial is obtained on the ground of sur- 
prise, there is an obvious consideration in regard to expenses of the first trial. If a new trial 
is obtained, on the ground of unfair conduct on the part of the party who got the first 
verdict, — as in a case which once happened with us, in which the question turned on the 
genuineness of a particular letter which one of the parties had got sealed up, and prevented 
the inspection of it by the other party by various means, such as borrowing up the case, and 
so forth, till the day of trial; and when it was proved irresistibly afterwards that the letter 
was written on paper, of a mould not known at the alleged date of the letterj — in such cases 
of unfair conduct, there are special grounds for deciding the question of expenses. But in the 
ordinary cases of a new trial, whether on the ground that the Jury or the Judge had gone 
wrong, I never could see any principle for making that particular stage in the case such a 
separate and distinct proceeding, as that the expenses should not abide the final issue. It is 
very hard, where the Court has held that the Jury has gone wrong, and therefore has set 
aside their verdict, to make the party suffer from that whim satisfied the Court that the Jury 
had gone wrong. I think that in Jury Trial, as inother cases, the expenses, generally speak- 
ing, should be ultimately given to the party who gains his case. No doubt there are some 
cases in which a new trial is allowed, on the offer of new evidence, which it was not the fault 
of your adversary that you were not able to produce at the former trial; and that may be 
a special ground for allowing the new trial only on the ground of pajring the expenses of the 
former ; but in the ordinary case of simply granting a new trial because the verdict has been 
against evidence, or law, or that the Judge erred in point of law, either in the charge, or in 
the course of the trial in points of evidence, I think it extremely clear that the expenses should 
abide the final issue of the trial, except in cases of poverty, wnere I own I can understand a 
case made out, in point of hardship, for giving the expenses in the mean time, but only under 
caution to repeat ; and I am inclined to make that qualification only, not because it is very 
consistent with any sound principle, but that the relative circumstances of the parties might 
very often give the one an unfair advantage ove/the other, by the protraction of the litigation^ 
and because it is so difiBcult, in cases of poverty, to find any body who will disburse the large 
sum which the new Jury Trial may require, after having already, perhaps, been out of pocket 
by the result of the first trial. Of course, however,, a very strong case ought to be made out 
before the Court should act on any such consideration. 

13. — With regard to the general question of expense, stated in query 13, I think a very 
unfortunate and injurious mistake has been committed in regard to the taxation of expenses. 
I do not know whether the Commissioners have seen a long letter from Lord Brougham to 
Mr. Guthrie Wright on the subject, in almost every word of which I very strongly concur, 
in reference to the taxation of expenses in Scotland. The object of the taxation apparently 
was to make the unsuccessftil party be satisfied with the expenses he was to pay. You 
never can satisfy him ; and accordingly, the principle on which the taxation of expenses has 
proceeded, has been most scandalously unjust to the gaining party. I should vrish to press 
most earnestly on the views of the Commissioners, the vieW3 stated in the letter to which I 
have alluded, both for the success of Jury Trial in Scotland^ and for the ends of justice in 
individual cases. A Jury Trial requires a great outlay at one particular time. It never can 
be properly conducted without a great deal more exertion and expense in preparation, than 
the mere conducting of a case to come on before Judges in the Court of Session can/at all 
require ; and I think that if the party is ultimately successful, you have no right to hegin 
to consider after the trial, with how much less expense the OflBcer of Court thinks he might 
have gained the case, than that expense which the party, perhaps under the direction of his 
counsel, has actually, and bond fide incurred, with the risk before his eyes, that if he lost 
the case, it was of course irrecoverable by him. I am quite persuaded, that nothing has 
tended to create a greater prejudice against Jury Trial in Scotland, than the manner in wliicb 
accounts in Jury Trials have been taxed. 
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14. — In regard to the point stated in the 14th question, it will be noticed from what I 
have ah'eady stated, that there are many cases in which proofs by commission might be 
taken. No one can anticipate now, what was strongly pressed on the Law Commission 
of 1823, that there will be any attempt to smother Jury Trial. Nobody entertains such an 
apprehension now— chimerical enough at any time. As the Court of Session is^a mixed 
Court of equity and law, they should avail themselves of the form of proceeding which is 
acted on in England in a great many cases, in which not much fact is involved, and the 
evidence very simple ; or in which the point to be tried is by no means fit for discussion 
before a Jury. Take the question, for instance. Whether a man was insolvent at a parti- 
cular date? We know, that, proof of such a question is very often by written documents, — 
indeed, almost entirely so, — by diUgence, examination of books, and so forth, which is by 
no means a sort of evidence easily adduced before a Jury, and which might be done with 
much less expense, and with more satisfaction, before the Commissioner. Again, I must 
say, that there are ^ good many questions, as to the trial of wills, or testamentary deeds, 
not involving proof of actual incapacity * or fraud-^not involving, in short. Jury questions, 
that might he better tried, as they are in England in the Ecclesiastical Courts, on proofs on 
commission, than merely by Jury Trial ; and I think, therefore, that a larger discretion might 
now be safely exercised by, or perhaps even reposed in, the Courts, than is exercised under 
the existing Statutes, or than the Courts are allowed to exercise. 

I may add, in reference to this question, that I think there are a great number of cases 
turning exclusively on correspondence, not of a mercantile or business kind merely, which 
are now sent to the Jury Court, without putting evtn to the parties whether they had any 
parole evidence, which I think it is the bounden duty, when competent under the Statutes, 
or ought at least to be the duty of the Court, to decide ; and I suppose the experience of all 
will lead them to admit, that that observation applies to a great many of the cases which have 
been tried in the Jury Court for the last three or four years. 

15. — In regard to this question, as to the preparation of special cases for the opinion of 
the Court, there is one point which we have lost sight of a great deal in preparing such 
cases, and which is this ; — that no inference from the facts ought ever, in preparing a special 
case, to be left to the Court. They ought to be framed precisely on the principle of a special 
verdict. My belief is, that we have, in most instances, consented a great deal too rapidly to 
take the special case ; because, if it is not prepared before the trial by adjustment between 
the counsel, or is not prepared at the trial after the evidence is led, it is hardly possible you 
can ever get it adjusted in such a form as to avoid the necessity of leaving to the Court to 
draw inferences from the facts. I believe the best course is for the trial always to finish, at 
least so far as any evidence of any sort is to be tendered ; and I think it would be very easy 
for the Judge, in many instances, to dictate the special case, or the special verdict, aiaed by 
the counsel, and before discharging the Jury ; in which case, if there was any difference as 
to the sufficiency of particular points in the evidence, the opinion of the Jury must be par- 
ticularly taken as to these points. This, I believe, used to be a very common practice in 
England. I have heard that Lord Mansfield used to dictate special verdicts, referring to the 
Jury, if any difference as to the inference to be drawn as to the evidence on particular 
points. After the trial is over, it is hardly possible to prepare a special case, or a special 
verdict with satisfaction. It may be well done by counsel before the trial in many instances, 
by preparing their respective precognitions. 
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Notes of Answers by JOSEPH MURRAY, Esq., Advocate. 

Answer to Question 1. — ^This question embraces so wide a field, that I should have great 
difficulty in expressing my opinion " concisely J* To do justice to the subject would require 
aj treatise, and such a treatise as I am incompetent to compose ; I shall, therefore, confine 
what I have to state to one or two points. 

Improvement appears to me to be necessary in almost all the steps of procedure ; and 
these improvements, to the extent I think desirable, I despair of seeing effected, so long as 
the business is conducted as at present It has long appeared to me, that the principle of 
division of labour, so efficient in other matters, might, with great advantage, be appUed 
here ; and that the first step towards improvement would be to make the pleadings not a 
small part of the duty of each Judge, but the sole^ or almost the sole duty of one. The 
preparation of causes for Trial by Jury is still new, and, till some plan is adopted, of having 
one mind to form and establish the system, it is not easy to conceive how uniformity of plead- 
ing is to be attained. Even if the Judges are agreed on the subject, there is an impression 
at the Bar that there are shades of difference in their opinions; and this impression leads to 
adapting the record to the supposed opinion of the particular Judge. But if one Judge had 
the charge of all the records, there could be no room for such an impression and practice. 

The duty of a Judge so appointed would, for some time, be laborious, but if he rigidly 
enforced the rules, the principle on which he acted would come to be understood, and the 
labour would be much diminished. It is thought he ought, in all cases, to be tried by Jury, 
to insist on a condescendence oiiYie facts constitutive of the right of th6 party, — that instead 
of examining the revised or re^revised, &c., condescendence, he ought to examine and reject 
every condescendence till a proper one was given in, and subject the party to immediate pay- 
ment of any expense occasioned by it. 1 hat a condescendence of a different description, 
containing the whole facts and circumstances, may, in certain cases, be proper, it would not 

G2 



No. Ih 

Notes of Answers by 
Joseph Murray, Esq* 



Digitized by 



Google 



44 APPENDIX TO THE FOURTH REPORT FROM 

Examinations. become me to deny, when so many men of the highest abilities think it necessary : but for 

-— - cases to be tried by a Jury, there seems no necessity for such a detailed statement ; and 

Notes of Answers by ^^^" where such a paper has been lodged^ it would tend much to clearness, regularity, and 

Joseph Murray, Esq. precision, when the case is sent to the Jury Roll, if a new condescendence were ordered, such 

as is above recommended. 

It probably would not be necessary to continue, for a great length of time, the plan pro- 

?osed, as it is much easier to continue a system, after it is established, than to commence it. 
t would be improper for me to enter into what appears to have been the origin of the pre- 
sent system, or the circumstances which tend to its continuance, but having formed a clear 
opinion of the propriety of a change, I have ventured to mention the above suggestion. 

2. — I am not prepared to make any such suggestion. So far as I have observed the 
principle upon which Issues have of late been framed, is, to state in general terms, a question 
on the proposition or propositions on which the pursuer's claim rests ; and if the defender has 
a separate defence, that is also put in an Issue. I am not aware of any better principle on 
which they could be framed ; and in all cases, unless when the Court direct certain facts to 
be tried for their information, I am averse to special Issues, if by that term is meant Issues^ 
on separate facts, from which a general inference is afterwards to be drawn. 

With regard to cases of imbecility, I did not see so strongly as others, the necessity of the 
change of the form of the Issue, for though the deed is not void but voidable, still the result 
is much the same ; as, at the date of the verdict, it is substantially not the deed of the party ; 
but the Issue being now settled, I would by no means propose altering it The only reason 
for noticing this, is, that perhaps the same principle which led to this change, carried a little 
farther, should lead to the insertion, in other general Issues, of the ground upon which the 
reduction rests, whether that ground is form or substance. 

I do not know any reason why an issue on alleged fraud by a bankrupt, at common law or 
under the Statute, should differ from any other fraud or violation of a Statute. 

3. — I have no improvement to suggest. If it is made out that a witness is necessary — 
that he cannot attend — or is beyond the jurisdiction of the Court, and will not attend, I do 
not see how a commission can be refused. In certain circumstances, this is a matter for the 
exercise of a sound discretion by the Judge. 

With regard to postponement of a trial, I would hesitate suggesting any alteration, as a 
party will be cautious in swearing that a witness is necessary, when he knows the penalty of 
expenses to which he subjects himself. 

4. — I believe the use of diligence for recovery of writings has been abused in some cases, 
though I cannot, from my own observation, state it as a fact. I should, however, be inclined 
rather to extend than contract the granting of diligence for recovering writings, but would 
grant it at the peril of the party asking it. In most cases, the number of writings recovered, 
and the number produced, is much too large, and the only remedy which has occurred to me 
is, that the Judge who tries the case should make a note of the necessary writings, and the 
auditor be instructed to refuse the expense of recovering the others. Any plan of limiting it 
to the papers produced at the trial, would only lead to loading the case. 

5. — ^This is a matter on which counsel engaged in the trials are much better qualified to 
give an opinion; but in a great many cases, it appeared to me, that a number of papers were 
unnecessarily produced, as no reference or allusion was made to them, on either side, after 
their production. 

6. — I am not aware of the necessity of further regulation on this subject. Recent plans 
and models are not evidence (unless they are made so by the contract of parties,) and are 
only useful as explanatory of the case, and to supersede a long verbal description. 

7. — It appears to me, that parties are entitled to refer to the statements of their adver- 
saries in the record ; but I doubt the propriety of extending this to other pleadings. Such 
reference, I rather think, ought to give the ri^ht of reply; but whether the reply should be 
general on the whole case, or limited to the point referrea to, may be doubted. 

8. — I am not prepared to make any such suggestion. It must always depend very 
much on the ability and judgment of counsel; but I know no better rule than that the 
party calling the witness should examine fully — then the opposite party ; and that the re* 
examination should be confined to the matter brought out by questions from the opposite 
party. 

9. — On this subject, my feeling has always been in favour of an opening by both parties, 
and a reply by both. In this case the opening speeches ought to be, and I think would be, 
confined to a statement of the facts to be proved. Much weight, however, is due to the prac- 
tice in England ; and my opinion has been much shaken on the subject, from understanding 
that an eminent individual, who was originally in favour of a reply by both parties, came, 
in the course of very extensive practice, to be satisfied that the established rule was preferable. 
10. — On this subject, one great improvement would be, to have the point of law fixed 
by having it taken down in writing at the time. In this way, the Judge would have it in his 
power to explain the limits under which the direction was given ; and all doubt would be cut 
off in the future discussion of the question. At the same time, I am not prepared to say, that 
a note taken in the hurry of a trial should not afterwards be subject to verbal alteration, so as 
to express more clearly the real direction given. This, if I might presume to offer such 
a remark, is one of the many points in which counsel (it seems to me) ought to stand on the 
high ground of aiding the Court in attaining justice, and not straining words to defeat what 
was really intended. 

11. — 1 have no suggestions to make on this subject, farther than that both in bills of 
exception, and applications for new trials, the facts ought to be strictly the same as those 
proved at the trial. Probably the only exception to this is, where the Court allow the appli- 
cation to be made on the ground of res noviter, &c. 
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12. — ^This question is attended with much difficulty. The general rule is pretty clear, that 
the party ultimately succeeding should have his costs ; but it is difficult to fix the exceptions, 
and to say in what cases, if in any, the opposite party, succeeding in a first trial, should have 
the costs of that trial. On full investigation, it will probably be ascertained that the rules 
adopted in England are founded in principles of justice. But without taking any rules as 
fixed, it is difficult to say in what cases the party ultimately succeeding ought to be deprived 
of his costs. At the same time, if by his negligence he has allowed the opposite party to get 
a verdict, he ought not by his idtimate success to subject his opponent in the expense of a 
former trial, lost by his own neglect, but ought to pay expenses, unless ou the principle that 
the party ultimately failing obtained the first verdict contrary to justice. On the whole, how- 
ever, I feel great difficulty in saying, that the question of costs of trial ought to be treated dif- 
ferently from the costs in an Inferior Court, when the judgment is altered by a Superior, or 
the judgment of a Lord Ordinary reversed by the Court. 

13.— The only suggestion I could venture to make, would be, that, if possible, some means 
should be devised for ascertaining the necessary expense, which, I have no doubt, would be 
greatly under the actual expense in most cases. It is only the necessary expenses to which a 
losing party ought tx> be subjected, and there is no reason why he should pay for what have 
been termed the luxuries of litigation, or for the over anxiety of his opponent. It would be 
extremely difficult to ascertain in almost any case the necessary expenses, and could only be 
done by the exercise of a very extensive and sound discretion. In a short time, however, 
certain principles would, I have no doubt, be discovered, to regulate this discretion. 

14. — ^There may be a few, but very few, cases, in which proofs on commission ought to be 
allowed. Even in cases supposed to depend on the evidence of a very few witnesses, it is 
believed that Judges have had cause to regret having allowed proof on commission. If Trial by 
Jury were more extensively resorted to, I have no doubt that even in such cases the additional 
expense would not be considerable, and the benefit of having the witnesses fully examined in 
presence of those who are to decide the question, instead of having it taken down in writing, is 
too generally admitted to require to be stated. 

Commissions are, however, in some cases necessary, from the Court not having the power to 
bring witnesses from England, and other countries, and from the illness of witnesses. If it is 
thought inexpedient to give the Court the power of calling witnesses from other countries, there 
can scarcely be a doubt that, when a commission is granted for their examination, the Judges 
of these countries ought to interpose their authority to compel attendance before the Commis- 
sioner. 

JOS. MURRAY. 
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Answer to Question 2. — All I can say, in regard to the issues embraced in the second ques* Wlliam Clerk, Esq. 
tion, is, that we have been in a constant train of improving them, according to our notions of 
improvement ; and I am not aware that in their preparation they admit of any farther improve- 
ment. If anything should be suggested to us, with a view to their improvement, we shall cer- 
tainly adopt it. The form of the issues, in regard to reductions, I consider to have been greatly 
improved of late years, and particularly in ttie case of actions of reduction on the head of im- 
becility and lesion. We now give the issue on that head. Formerly it was given in the 
general issue of its not being the deed; but it seemed to be the general opinion among lawyers, ' 

including the Judges, that that was not the proper issue to be given in such cases, inasmuch as, 
legally speaking, the deed was the deed of the party, but reduceable on certain grounds ; and 
the reduction of such deeds was attended with different consequences, from the reduction 
of deeds on the ground of nullity. I think the present plan of issues is much better adapted 
for the ends of justice, than making them more general with the aid of the records. We think 
it of importance that the Jury, in looking at the issue, should have a general idea of the nature 
of the question to be tried ; — for instance, in the case of questions of debt. It would be impos- 
sible in an action which was brought for goods as sold and delivered, and for the price of those 
goods, to put it merely on the question of, " whether such a sum was resting owing by the 
defender." We therefore put in issue the general ground of the action, which is, whether cer- 
tain goods were sold and delivered, and whether the price of the same is resting owing. 

Are you aware of any disadvantage arising from cases being put off in order to have 
witnesses present, whose temporary inabilitv to attend has given rise to a commission to take 
their evidence ?— I am not aware of any disadvantage arising from this rule, because it is a 
matter of discretion with the Judge whether the trial ought to be put off or not. I remember 
a case where, upon cause shown, the Judge refused to put off the trial on account of the inabi- 
Hty of a witness to attend, on account of great inconvenience to the parties from the delay ; and 
I Know of other cases in which the Judges allowed the testimony of witnesses, taken on dom- 
midsion, to be read when they were unable to attend ; and so mr as I have seen I think the 
Court in so doing exercised their power properly and beneficially for the parties. 

4.— I have no improvement to suggest with regard to the granting of written diligence. 

5. — In the course of my experience at trials, I am not aware of any disadvantages arising 
from the production or admission of such documents at the trial ; but that is a matter of 
which the counsel are better judges. 

6.— .1 remember we had a great deal of conversation in considering the points embraced in 
this question, at the time the regulations regarding them were made ; and they appeared to the 
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Chief Commissioner, and to myself, to be the best that were suggested. I assisted in drawing 
jf^o them up ; but I am not prepared to say that it has been found, from experience, that they to 

WiUiMn^Cleik, Esq. ^^^ admit of improvement. I have not, however, attended to this sort of detail for many years 
past, and I am not competent to judge of it. The working of the regulation has not fallen 
under my particular notice. The plans and models are with a view of explaining to the Jury ; 
and the counsel must be better acquainted with the working of the regulation. We refuse to 
make the smallest allusion to a plan in the issues. 

7. — In regard to query 7, both parties should be in possession of the record, I think ; but it 
is a difficult question to answer, and I am not prepared to enter upon it. 
8. — On question 8, I have nothing to say. 

9. — I have long been dissatisfied with the present mode of pleading at the trial. I think 
the order of pleadmg at present practised, is a very absurd one. It would be far better that the 
counsel should be heard, as they are in the Court of Justiciary. It appears to me, that by far the 
best way would be, for the pursuer to open the case shortly to the Court and Jury, stating 
what he meant to prove, and the conclusions he meant to draw from his proof; then to lead hu 
proof, and to be afterwards allowed a pleading in explanation of his proof, after the evid^ace 
on both sides has been led ; and to allow the defender to state shortly what he meant to prove 
in defence, and to lead his proof. Afterwards, the pursuer should be heard first, and then the 
defender, on the general result of the evidence. 

Supposing the pursuer and defender to have each their speech in their order upon the im- 
port of the evidence after it is led, do you propose that the opening speech of the defender's 
counsel should be before, or after the pursuers evidence? — It appears clearly that the defeikler 
should state the nature of his defence immediate^ after the pursuer has aone so ; and then 
the evidence should be led on both sides. Then first the pursuer^ and afterwards the defender 
should sum up. The disadvanta^ of the present mode has been strongly noticed by many. 
I have had occasion to observe, tnat it has led to constant manoeuvring between the parties 
in the construction of the issues, in order to secure the right of reply, or deprive the opposite 
party of it. 

Have you, from observation, seen that the right of reply is considered a matter of such 
moment on the part of the defender, that he was willing to make a great sacrifice of his case, 
by the suppression of evidence, to prevent the reply? — Yes, on many occasions, I have known 
important evidence being sacrificed in order to prevent the pursuer from the right of reply. 
I have observed, in many instances, that a Jury case has been made a matter of management, 
and the verdict obtained in that course, instead of by the fair, proper, and even necessary 
evidence, for the full trial of the question being laid before the Jury and the Court. In sitting 
as clerk at these trials I have often been consulted by the defender as to the propriety of gwing 
up certain evidence in order to prevent the other party from having the reply. Defenders nave 
sounded my opinion frequently, as a test of what they might ssfely do before the Jury and 
the Court ; and it came to be a matter of calculation, whether they were likely to lose more 
by giving up certain evidence, than allowing the other party to reply. I have seen the calcu- 
lation very often made to depend on the ability of the counsel who was expected to reply (or 
the pursuer. 

10. — In regard to query 10, almost the only answer I have to make to it, is, that 
hitherto there has been a great remissness in regard' to taking down, during the time of the 
trial, the precise grounds of the bill of exceptions, which, n'om being delayed for some 
time afterwards, oftien becomes a matter of dispute between the Judge and the counsel. 

You apply the same thing to misdirection? — Certainly; to exceptions on the ground of 
misdirection. I have always observed a considerable number of shades of difierence between 
the re$ gesta, and the description given of it afterwards. I consider that two advantages will 
result from attention being given to taking down, at the time, the special terms of the law, 
which is either to be excepted to as a point nued in the course of the trial, or afterwards on the 
ground of misdirection to the Jury. The first is the way I already mentioned, of preventing 
all question afterwards as to the import of what was ruled or directed ; and, by the other, in 
the case of direction especially, the attention of the Judge is strongly brought, at the time, 
to what he so directed ; and thus any possibility of any misapprehension of his meaning, in his 
own mind, or in the minds of the Jury, is prevented. 
11. — I have nothing to say on query 11. 

What do you think of the way in which expenses are regulated in the Jury Court ? — 
Perhaps I have particular opinions on the original granting of expenses ; for I think it 
appears to me, that where the expenses have been incurred by the improper proceeding of one 
of the parties, by obliging the other, for instance, to bring a proof not required, he should be 
liable in the expense of that part of the case, whether he gains or loses the trial. This is one 
of the bugbears I have used in the preparation of issues. I say, '* if you will not admit this 
fact, it will be proved at your expense." I have been far from finding, however, that the 
Judges have acted on this, in granting expenses ; but I am inclined to think that they should 
act upon it. It appears to me that this principle should be applied in strong and clear cases^ 
where a person, for instance, denies a thing which he has no grounds to deny, and whidi costs 
his adversary considerable expense to prove. 

Have you any thing to say as to the expenses of a new trial ? — This is a difficult, and indeed 
an important point I think it must very much depend on the examination of the manner in 
which the first verdict has been obtained. If the ti>st verdict has been obtained by any im- 
proper conduct in the person that obtains it, he ought to be liable for the expenses, — as by 
surprise, for instance, and so forth. But I do not see how any perfectly general rule can be 
laid down on the subject. Where it has taken place by misdirection of the Judge, you must 
look to what took place before. 
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What do you say in regard to a case, where the Jury goes plump against evidence ? — If you ExammatioiiSt 
take it for granted that the Judge was wrong in his direction, or the Jury wrong in their view ja^^ 

of the evidence, the expenses ought to he given in favour of the person who loses that trial by William Cleii,BiQ. 
the misdirection or improper verdict of the Jury. It assumes, that the losing party was in 
the right in both cases ; and I would make the question of expenses depend on the ultimate 
issue. I would not give them the expenses in the mean time. The expenses should depend 
* on the ultimate result of the case. The person who is in the right ought not to be found liable 
in expenses from the misdirection of the Judge, or by a wrong verdict. But, unless there has 
been improper conduct in the party getting the verdict, the costs of a first trial should wait 
the issue of the case, even when a new trial is ^nted. If an improper verdict has been 
obtained by the misconduct of one of the parties, he ought to pay for the consequences of his 
own misconduct ; and this takes place in ordinary actions in the Court of Session. 

13. — In regaid to query 13, I beg to say, that I do not at present see how you are 
to sare any expenses that are at present incurred. You cannot diminish the expenses of 
precognoscing witnesses. 

Are you aware, that^ in the taxation of bills of expenses in the Jury Court, the expenses 
are much more severely taxed, and the amount more rigidly reduced, than any similar sort 
of taxation of expenses in the Court of Session ? — I am not aware of that. 

Supposing this to be the case, which is assumed in the query, do you see any reason 
connected with the proceedings in Jury Trial, why a person gaining a case should not have 
those expenses which are bend fide and necessarily incurred, so that ne should not go out of 
Court a loser while there is a verdict in his favour ? — Certainly he should not go out a loser in 
such a case. 

Are you aware that any disadvantages have arisen from actions of damages being brought 
from frivolous matters, for the mere purpose of securing expenses to the agents ? — I should 
say no, generally speaking ; but it is impossible to deny that, in various cases, I have observed 
actions of damages brought for no other purpose than to make a bill of costs to the agents 
which actions could have been settled cheaply among the parties. I might make the same 
observation in regard to many other actions, brought for no other purpose than extorting 
money from their trial. 

Should the Jury be entrusted, to any extent, in such cases, to decide the question of 
expenses ? — ^This is a question I am not prepared to answer. The question of expenses must 
often depend on the way in which the case is conducted, which cannot fall under the obser- 
vation of a Jury ; and I should entertain great doubt of the propriety of making them judges 
of the expenses. 

Suppose the expenses referred to were limited to the expense of the trial which takes place 
before the Jury? — I see no impropriety in the Jury awarding, as a part of their verdict, the 
expense that is incurred at the trial, because that passes before them. The expenses might be 
considered as part of the damages ; or, by extension of the same principle, that the verdict of 
the Jury should carry the expenses of the whole case ; it being always left to the Court to say 
what part of the expenses, incurred out of sight of the Jury, had been fairly and properly 
incurred. 

I have had occasion to observe many abuses, in making up the record, with a view to in- 
creasing the amount of expenses ; for instance, it very often occurs that, where the summons 
contains the whole necessary statement, the party insists on giving in a condescendence, which 
is a mere transcript of the summons, with some alterations in point of form. After which he 
gives in a revised condescendence, and sometimes a re-revised condescendence, with hardly 
any alterations, and all this plainly for the purpose of increasing the expenses to his party. 
It appears to me, that all this might be corrected, by insisting, or by requiring, that the 
summons, in the first instance, should contain the necessary statements ; and that no sub- 
sequent paper should be allowed to be give|[i in, without the authority of the Judge before 
whom the case is depending. 

14. — In regard to this question, I may say that proofs by commission are great evils ; 
but it is impossible, in all cases, to refuse them. What is to be done with a |)erson> for 
instance^ who is in a foreign country, or in articulo mortis ? — But, in trying facts> it appears 
to me^ that, except in cases where the whole case depends on the proving of one simple, 
insulated fact> which must be proved by the plain evidence of two witnesses, all cases, where 
foet is involved, ought to be tried by Juries. 

15. — ^We know very little about the cases involved in this query. I have occasionally 
adjusted special cases. It is easy to adjust an issue ; but, in adjusting a special case, a party 
is unwilling to admit a statement of facts unfavourable to himself: and the only difiiculty 
arising from this circumstance is, — the one party saying, '* I cannot allow a special case, unless 
this is taken in my favour ;** and the other saving, " I cannot admit that fact." You cannot 
have a special case, unless the facts are admitted. There is a case, not brought under con- 
sideration here^ where a proof has been taken before an inferior Court; and then the question 
is brought bv advocation before the Court of Session. The witnesses having all deponed 
before the inwrior Coiurt, the question is advocated. In that case what is to be done with the 
evidence already taken ? It must be held as evidence to lie in retentis. 

The point involved in this question is one of difficulty, and will admit of a great deal of 
argument The great difficulty is, in getting the parties to be candid. To give the Court a 
control, would be to decide the case in a certain way. 
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No. 13. 

Examinatiopg. Answers by ROBERT MACFARLANE, Esq., Advocate. 

AmwJn'h Question 1. — ^This is a very general and comprehensive question. An enlarged answer to it 

R. Macfarlane, Efq. ^^l^ supersede any lengthened detail under the subsequent questions. 

The three great objects to be kept in view, while suggestincr improvements or alterations on 
the existing system of Jury Trial are, despatch, economy, and soundness in the result. With 
reference to these three objects, I would humbly submit the following suggestions as applicable : 
1st, To the Preparation of the Pleadings on Record ; 2nd, To the Adjustment of the Issues ; 3rd, 
To the Formation of the Court for trying the Cases. Besides the suggestions which I have to 
submit under these heads, a variety of others, of a more minute and detailed description, will 
be noticed in answering the other and more special questions of the Commissioners. 

It is to be understood, that in explaining the views which have occurred to me, I have had 
regard to Jury causes only, that is to say, my suggestions are intended to apply exclusively 
to that class of actions which, by Statute, must be sent to a Jury for trial. Whether that 
class of actions ought to be farther extended, and how far the mode of procedure in all causes, 
whether appointed for trial by Jury or not, should be assimilated, are matters which do not 
appear to be embraced by the questions now before me, and are therefore points upon which 
I do not consider myself warranted at present to enter. 

( 1 .) Preparation of the Pleadings or Record, — ^There is perhaps no part of the proceedings in 
a Jury cause, as generally conducted under the existing system, which presents such just grounds 
for reprehension and such obvious points for improvement as this. At present the number of 
steps which may and generally are taken in preparing the record, and the great delay and 
extravagant waste of expense thence arising, have been the subject of general remark and 
complaint. There is the summons for the pursuer, which is followed by defences for the 
defender. These two writs, which, according to the existing rules, absorb both a great deal of 
time and expense, seldom or ever serve, or perhaps jt would be more correct to say, are allowed 
to serve, the purposes intended by them ; the parties (having it in their power) almost in- 
variably begin their pleadings de novo under the form of condescendence and answers ; which, 
a^ain, frequently receive several revisals before they are completed. Now the question occurs, 
whether this mode of preparing the record, productive as it is, and necessarily so, of great delay 
and cost, can be safely and beneficially remedied, and how is this to be accomplished ? 

I would suggest that the summons, in place of detailing, as it does by its present form, the 
merits of the question in dispute, should be restricted to a few words of style similar to the 
English writs of summons, simply calling the defender into Court, and referring to a 
separate paper (to be served along with it), as containing the grounds of action. This 
separate paper, again, should be in the form of a condescendence, setting forth shortly and 
concisely, under distinct articulate heads, the matters of fact relied upon by the pursuer 
as the grounds of his claim ; and having annexed a note of the pleas in law, in virtue of 
which he is to maintain his case. Then in place of the pursuer, as at present, keeping up 
his summons and productions, and not producing them till the expiry of the Induciee, I 
would suggest that it should be made imperative on him to lodge simultaneously with 
the service a copy of the writ of summons and relative paper, certified as correct by his 
agent, along with his whole productions, in the hands of one of the clerks of Court in 
the Register House, whose name should be mentioned in the copy of 4he writ served on the 
defender. In this way the defender or his agent would have it in his power immediately to 
examine the principal writ of summons, grounds of action and productions, and preparing his 
answer or defence. And, in consequence of this facility aflForded the defender, I would suggest 
that it should be made imperative on him to lodge with the clerk, on or before the last day of 
the lnduci<B, his answers or defences, meeting in their order the averments of the pursuer, by 
a simple admission or denial ; and subjoining a separate articulate condescendence of the facts, 
and note of the pleas in law, on which he rests his defence. This being done, the pursuer 
should be allowed, or rather should be bound, without the necessity of the case being called 
before a Judge, and whether the Court be sitting or not, within a certain limited number of 
days, to answer by simple admission or denial, the averments of the defender. ITiis again 
being done, the pleadings or record should in the general case be held as completed. It may, 
perhaps, be requisite in some cases for the pursuer, in consequence of the particular grounds 
taken up in the defences, to give in an additional statement of facts ; or it may be necessarj'- 
for him to amend, alter, or modify the statements already made by him. To enable him to do 
either the one or the other of these things, I would suggest that, within a certain limited number 
of days after the lodgment by the defender of his pleading, the pursuer should intimate to 
hb opponent a notice of his intended motion before the Lord Ordinary for leave to make 
alterations, or to lodge an additional statement, accompanying his notice with a copy of his 
proposed alterations or additional statement. At the calling, the opposite party would be thus 
prepared at once to discuss the propriety of the proposed alterations or additions. And in 
reference to any additional statement by the pursuer, it should be understood and so provided 
for, that none shall be allowed unless where absolutely essential as the basis of some new and 
additional plea suggested by or arising out of the defence, and which could not have been 
previously anticipated. And in no case, except on special cause shown, and on payment of a 
certain sum of expenses, ought either of the parties to be allowed to alter, modify, or enlarge 
statements or pleas already put by them on record. Every person of any professional practice 
or experience, is well aware of the enormous abuse which has resulted from the latitude at 
present allowed in regard to the revising and altering the record. In almost every case the 
parties, not content with their original pleadings, viz., the summons and defences, proceed, at 
the sacrifice of a great deal of time and cost, to make up a new record by way of condescendence 
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and answers, which after all are not in one out of a hundred cases of the least use, either in 
reference to the issue or the trial. It will be afterwards seen how I propose to deal with 
the issue, and the manner in which I would suggest that that important step should be 
conducted. 

Such is generally the plan I would suggest in reference to the preparation of the record. 
Of course a variety of relative points arising out of or depending upon such a plan would 
require to be attended to ; for example, provision would require to be made fqr the case of 
the parties, or either of them, neglecting to implement the duties respectively incumbent upon 
them, obtaining judgments by default or in absence, for being reponed against such, for 
obtaining prorogations, and the like. Into these minute particulars and contingent details, I 
do not think it necessary to enter. They are more properly for consideration when preparing 
an enactment to carry into operation a general plan, the. leading features of which have been 
first settled and agreed upon. And besides, the existing regulations on these minuter points 
might probably, in the greater number of instances, be made to apply without much difficulty. 

There are one or two observations, however, as bearing on interim awards of expenses, 
intended as a compulsitor on parties to implement their duties, or a penalty for the neglect of 
them, which I will take the liberty of submitting to the Commissioners, in the hope that they 
may not be considered as altogether unworthy of attention. It is the undoubted fact, that 
however well calculated the existing regulations, as to interim awards of expenses, considered 
as a means of enforcing a due observance of the rights of litigants in the conduct of their 
causes, appear to be m theory, they have, in practice and in reality, proved very, if not alto- 

f ether, inefficient. And what is the reason ? It may be ascribed and traced to various causes. , 
n the^r^^ place, the interim awards are not administered with so rigid and inflexible a hand 
as their object and purpose would require ; Secondly, they are not sufficiently heavy or severe 
m their application ; and, thirdly, a feeling has arisen, and is in constant and general operation 
amon^ practitioners, that it is not creditable either to demand or enforce such awards. To 
remedy these errors in practice ought to be one object of any new enactments on the subject ; 
and the best way of doing so, as it appears to me, is so to order it that all such awards shall 
be alike meritable in their application as inflexible in their operation. Thus, for example, 
to enable a party to get reponed against a decree in absence, or by default, it should be an 
inflexible rule that he must pay the tchole previous expenses that may have been incurred by 
his opponent, in place of the pittance of £2. 2s. which is awarded in similar circumstances at 
present. Such a regulation as this may no doubt be objected to on very plausible and appa- 
rently just grounds, both as regards its severity and inflexibility. It may be said that to require 
a defender to pay the whole previous expenses before being reponed against a decree in absence, 
would be frequently to give to the pursuer the costs of procedure, which, after investigation, 
might turn out to have been not only groundless, but malicious and oppressive. Be it so, but 
whose fault would this be ? certainly, the defender's own, who neglected the duties incumbent 
on him. It may also be said that, were the rule inflexible, it would also in many causes lead 
to the perpetration of gross injustice, as individuals might, in the peculiar circumstances of 
their situation, have the best and clearest grounds of excuse for their apparent neglect or delay. 
The answer to this is obvious, viz., that it is impossible to provide for particular individual 
cases in constructing a general system. But, in truth, I most confidently believe that were a 
severe and inflexible system, as regards interim awards of expenses, once adopted and put in 
force, the greater number, if not all, of thfe individual and particular hardsliips, which look so 
formidable in speculative discussion, would very speedily disappear. Who ever hears of any 
hardship resulting from the rigid enforcement of the existing rules as to the expiry of the 
reclaiming days ? and yet the consequences of neglect in such cases are, out of comparison^ 
more serious than any which can possibly result from an interim award of expenses. 

(2.) Adjustment of the Issues, — ^This is a most important step in the proceedings preparatory 
to the trial of a cause by Jury; but I cannot help thinking that a great deal of idle fuss and 
parade has been created on the subject in consequence of what appears to me to be the veiy 
unnecessary machinery connected with it. In place of allowing the parties themselves, through 
their counsel, to bring their pleadings to an issue, as one would imagine was the rational and 
natural plan, and as is the case in England, there has been erected certain separate machinery, 
through the assistance, I should rather say the obstruction, of which alone the parties are 
allowed to join issue. The separate department, so constituted, has been, and necessarily so, 
the cause of great delay and expense, and I would, with great deference, but no hesitation, 
mention that this department is not, now at least, whatever it may have been, productive of any 
advantage. Let the matter be looked at in a practical light, which is the true way of testing 
it. The parties having prepared their pleadings constituting the record, the whole proceedings 
go before the issue clerks, in order that they may deduce an issue for trial. Before, however, 
this can be done, the clerks must have sometime to examine and make themselves acquainted 
with the averments and pleas of parties ; a diet is then, after some delay, fixed for hearing the 
parties by their counsel ; when that diet arrives, one or other, and not unfrequently both, 
counsel are otherwise engaged, and of course cannot attend ; another diet is fixed, and the 
same thing not imfrequently happens again. But, suppose the attendance of counsel at last 
obtained, all the prepress made is the framing and giving out of a draft of the proposed issues 
for farther consideration ; thereafter other meetings are fixed, and other postponements are 
necessary before the issues are finally settled by the clerks. Well, is the matter now con- 
cludeU? By no means. If any difficulty or doubt whatever should have occurred before the 
clerks, is it to be imagined that the party against whom the doubt or difficulty was decided is 
to rest satisfied with their adjustment of it ? Not at all. Accordingly, whenever the least 
difficulty occurs in the adjustment of an issue, one or other of the parties, and sometimes both, 
bring it under discussion, first, before the Lord Ordinary, and after that before the Inner 
S. L. K.—4. H 
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Hoiise. The result, therefore, is, that in all cases of the least nicety or difficulty, wliei<e> in Abort, 

^"T. there is room for difference of opinion, as to the proper form of issue, the existing machinery 

Aonmby appointed to assist in the preparation of issues is found in practical experience to be altogether 

R. Maefarlaiie, Esq. unavailing ; while, on the other hand, in ordinary cases of no difficulty or nicety, where there can 

be no mistake or doubt as to the terms of the issues, the procedure before the issue clerks is> 

and can be, productive of nothing but delay ami expense. 

What, in these circumstances, is the improvement that su^ests itself? I answer unhesitat- 
ingly, abolish entirely the Issue Chamber and all its appendages. Some waste of the public 
money would thereby be prevented, and, what is of more importance in reference to the subject 
presently under consideration, a not inconsiderable portion of time and cost would be saved 
to litigants. Whatever was the necessity, at the commencement of Jury Trial in Scotland, for 
the separate and anomalous department of an Issue Chamber, and Issue clerks ? I cannot look 
upon it in any other light than a libel on the profession in Scotland, the notion that such a 
department is either necessary or useful now. 

Supposing, therefore, this useless, and, in my apprehension, positively mischievous piece of 
machinery to be done away with, I would suggest, as a plan to supersede it, that the pursuer 
should annex to, and as a part of, his original statement of the grounds of his action, the form 
of issue or issues under which he proposes it should be tried ; tne defender, again, either at 
once expressing his concurrence in the same, or lodging with his original paper or defences 
the form of issue or issues which occur to him as the best adapted to try the cause : and, 
finally, the pursuer, on seeing the defender's issue or issues, either adhering to his own as 
originally framed by him, or withdrawing them and adopting others which may be either 
wholly or partially those of the defender. In this way the parties themselves would prepare 
the issue or issues ; and should any difference ultimately exist betwixt them, the Lord Ordi- 
nary would, when advising the pleadings preparatory to closing the record, have an opportunity 
ot considering the matter, and afterwards, on the eiurolment of the case for closing, he could 
explain his views, and, upon hearing the parties, finally settle the terms of the issue or issues. 
Nor would this occasion any additional labour to the Judge, as he requires, under the system 
as it now exists, to make avizandum with the pleadings and the issues, and to hear the parties 
also, when the least difficulty or difference of opinion occurs, before determining anything. 
Another advantage of a more general sort, which I have little doubt would result from the 
plan I have suggested of placing the responsibility of preparing the issue or issues immediately 
and directly on the parties themselves, and calling and continuing their attention to them from 
the commencement and throughout the whole progress of the pleadings, would be, to insure 
more conciseness and relevancy in the structure of the pleadings themselves ; for I cannot 
help thinking that the vague, loose, diffuse, and irrelevant form of pleading which sometimes 
exhibits itself at present, even in Jury causes, is the result very much of a system which 
renders it unnecessary for the parties or their counsel to direct their attention to the issue, till 
after the record has been entirely completed. 

(3.) Formation of the Court for trying the Case. — Although it is competent at present for a 
party to move that his cause should be tried in Edinburgh before three Judges, this provision 
has not, so £air as I am aware, been ever carried into practical effect. Trials in Scotland may 
therefore be said to take place universally before one Judge. With great submission, 1 think this 
system erroneous/ and most assuredly, whatever theoretical arguments may be adduced in its 
support, I do not think there can be much difficulty in demonstrating that, in its practical working 
at least, it is highly objectionable. It may be considered remarkable, but nevertheless it is an 
undoubted fact, that, while it very rarely occurs that the verdict of a Jury is either complained 
of or set aside on the ground of error on the part of the Jury, the attempts, and successful 
attempts, too, to set aside verdicts on the ground of error on the part of the Judge, have become 
so frequent as to have in a considerable degree shaken the confidence of the country in the 
tribunal altogether. It is undeniable, therefore, that a serious evil exists and loudly calls for a 
remedy. 

Without attempting to trace or determine the cause of this evil, it has humbly occurred to 
me that it might in a great measure be remedied by making it imperative that three Judges 
should preside at every trial ; and with a view to such an arrangement I would suggest that 
one of these Judges should be the Lord President, or at least some one of the Judges of the 
Division to which the cause belongs ; another, the Liord Ordinary before whom the record and 
issues have been settled ; and the mird, one of the Judges of the Division to which the cause 
does not belong. By such an arrangement three great objects would be secured. The 
presence of the Lord Ordinary, before whom the record and issues have been prepared, \Vould 
be of essential service in reference to all questions touching the previous steps of procedure ; 
the presence of the Lord President, or at least some one of the Judges of the Division to which 
the cause belongs, would be of equal service in relation to all after procedure before that 
Division ; and the presence of a Judge of the Division different from the one to which the 
cause belongs, would be expedient, in order to have a fair and unbiassed tribunal for appeal 
under a bill of exceptions or motion for new trial. 

I am aware that this plan is open to the hacknied objection that one Judge having more 
responsibility upon him is better calculated to preside by himself at a Jury Trial, than when 
accompanied and assisted by others. If there is anything in this it would apply equally to all 
other tribunab, as well as the Civil Jury Court ; why, therefore, make it necessary for at 
least three Judges to attend in the Justiciary Court and four in the Inner House of the Court 
of Session ? But the short and effectual answer is, that experience has proved that one Judge 
is not sufficient Were three Judges to attend on every trial (and in the course of last year 
there were not forty trials altogether), I cannot help thinking that there would be far fewer 
attempts to disturb the verdicts of Juries, and certainly far fewer successful ones, on the ground^ 
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at least, of erroneoiis law laid down from the Bench. Very likely it might be necessary that 
the additional duty which would in diis way devolve upon the Judges, might require an m i« 

additional allowance of emolument ; but that can never be made an objection to an improve- Anmn W 
nsent, provided it clearly appears to be such. B. Macfulane^Jbi. 

2. — ^This question has been already in a great measure answered. With regard to the 
expediency of trying the particular class of cases here referred to by the general or by special 
issues, I am of opinion that the general issue is preferable in every case where at all practicable. 
The general issue is much more easily prepared ; and, by adopting it, a great deal of discussion, 
and corresponding time and cost, both in the preparation of the issues wemselves and the trial 
of them aflerwards, would be saved to the parties. Neither, do I appi'ehend, that there 
would be any great risk of surprise or other difficulty at the trial in consequence of the gene- 
rality of the issue, as the parties must of course be understood to be confined to their statements 
and pleas in record. 

3. — I consider the mode of examining such witnesses as cannot attend the trial, by way of 
interrogatories, to be liable to much objection. In ccmsequence of the necessity whicn at 
present exists of settling beforehand all the questions to be put to the witness, I am satisfied 
that a door is opened to much improper tampering with testimony. No sooner are the 
questions settled than the agents repair with them to the witness and go over them one by one, 
in their regular order. One consequence of this, not to speak of others of a more serious aspect, 
is, that the answers of the witness, especially when enfeebled by age or infirmity, as witnesses 
examined in this way generally are, too often are either simply negative or affirmative of the 
particular questions put to them. Again, as to the cross-interrogatories, although it is evident 
that these cannot with propriety be prepared till after the examination in chief has taken place, 
still, under the existing regulations, they require likewise to be settled before the commission 
for examining the witness is granted. It is true that a discretionary power is given to the 
commissioner to allow such farther questions as may appear to him to be necessary, whether 
in the adjusted list of interrogatories or not ; but this I can confidently say has not been found 
satisfactory in practice. I would therefore suggest that, when a witness is in such a situation 
as to render it impossible for him to attend the trial, his examination should be allowed to be 
taken in the ordinary way, without the previous adjustment of special interroffatories. Where 
the record has not yet been made up, a condescendence of the points on whicn the witness is 
to be examined may be first adjusted, so as to prevent difficulty before the commissioner. 

4, 5, and 6. — ^The only suggestion that occurs to me, in reference to the subject embraced 
by these three questions, relates to the documents put into process preparatory to the trial. 
It is quite right that parties should have tlie most ample means afforded them of getting at the 
truth, by the recoverv of documents as well as otherwise ; but it frequently happens that out of 
an enormous mass of productions and recoveries, little or nothing is actually founded on at the 
trial. Each party, however, in his anxiety not to be taken by surprise at the trial, and ignorant 
as he must necessarily be, in some degree, of what may or may not be founded on, lays copies 
before his counsel of all or the greater part of the documents produced. The consequence of 
this is in many instances a most needless expenditure of cost and trouble. Perhaps, therefore, 
it could be beneficially provided that each party should be bound within so many days of the 
trial to lodge with the clerk a list of the particular documents, or portions of documents, on 
which he intended to found at the trial. 

7. — It occurs to me that the pleadings or record should, in all cases, be held as admitted and 
subject to reference at the trial by either party without affecting the right of reply. 

8. — I have no suggestion to make in answer to this question. 

9. — ^The present course of pleading at the trial, in regard to the right of reply, has given 
rise to so much complaint that I think a change should be made ; and I know of none more 
likely to give satisfaction than that now followed at trials under brieves of service, viz., allowing 
each party, by his junior counsel, shortly to state and explain the nature of his grounds of action 
or defence, immediately before leading his evidence, and by his senior counsel to reply or com- 
ment on the whole case after the proof on both sides has been adduced. 

10. — A great deal of trouble, delay, and expense, frequently occur in regard to the prepa- 
ration of bills of exceptions. This, as it appears to me, would be avoided, provided it were 
sufficient for the parties, in place of adjusting a formal bill of exceptions, consisting of a great 
deal of useless jargon and technicaUty, at once to print and lay before the Court the note of 
exceptions written out and authenticated by the Judge at the trial, accompanying it with the 
issues and record, the verdict and such parts of the evidence as might appear to oe necessary. 
If the party presenting the exception should fail to print all that his opponent may deem 
necessary, then, in that case, the latter might supply the deficiency himself. I do not see why 
this simple plan might not be equally available in relation to bills of exception as to reclaiming 
notes. A bill of exceptions is just a reclaiming note against the verdict of a Jury, in place of 
the judgment of a Lord Ordinary ; and I can see no substantial reason why there should be a 
more troublesome, rigid, and costly formality connected with the one than the other. The 
Lord Ordinary has frequently to dispose of evidence, parole as well as documentary, and to as 
large an extent also as a Jury, an4 yet it has not been found to be necessary to require that he 
should settle in any specific K>rm analogous to a bill of exceptions the various procedure and 
points of evidence considered by him, or founded on by the parties, preparatory to his judgment 
being taken to review in the Inner House. Accordingly, I would suggest that, in place of 
the adjustment of a formal and voluminous bill of exceptions, as at present, which, in the 
greater number of cases, gives rise to a very great deal of expense and loss of time, the 
party excepting should have it in his power at once to go to the Court by simply printing 
the verdict, the note of exceptions, as authenticated by the presiding Judge at the Tria^ 
the issues and record, and such part of the evidence as he may conceive to be necessary 

XI 2 
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Examinations. 

No. 13. 

Answers by 

R. Macfarlane^ Esq. 



to found upon in support of his pleas ; leaving it to the opposite party^ just as it is left to the 
respondent in a reclaiming note> to print what additional evidence he may think requisite in 
support of his views. 

11. — As to the hearing and disposing of bills of exceptions, I have nothing to suggest In 
regard to the course of procedure in applying for a new trial, it appears to me that the step of 
obtaining a rule to show cause might, with propriety, be dispensed with ; and that both parties 
should hs at once heard in support of, and against, the motion. Of course, when the Court 
are satisfied, on the statement of the applicant himself, that there are no grounds for a new 
trial, they will conclude the matter without hearing the opposite party ; but, on the other hand, 
when the mover*s argument seems to require an answer, why should it not be made at once, 
without the intervening form of what is called a rule being taken upon him to show cause? 

12. — It does humbly occur to me that the general rule as to the matter of expenses, in 
reference to new trials, ought to be that they abide the final result ; but, at the same time, the 
Court should have a discretionary power, in peculiar circumstances, such as where it is made 
to appear that it was the party*s own fault that a verdict was returned against him, to make 
payment of the previous expenses the condition of a new trial. 

13. — ^The only observation of a general nature I would offer in reference to the matter of 
expenses is, that in any regulations on the subject, great caution ought to be used not to interfere 
with the claim of a successful party upon his opponent for the full amount of his legitimate 
costs. There is nothing, I believe, that tends more to shake the confidence of litigants in the 
soundness of any judicial system than the discovery, on the conclusion of their cause, and after 
being in all points successful, that, in reference to the rules of audit, or otherwise, they cannot 
receive the whole expenses which they found it indispensably necessary to incur in establishing 
a just, or resisting an unjust, claim. 

14. — It would, perhaps, be rash to pronounce that proofs by commission ought in no case to 
be allowed, but in my judgment they ought to be limited as much as possible. 

15. — I have no suggestion to offer on thb point. 

22, Fettes Row, Edinburgh^ 
Z\st August 1838. 
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REQUISITION by the Royal Commission for the Improvement of the Law, for 
Returns from the SheriflF Clerks of Scotland. 



1. Return of the Total Amount of the Fees, Charges, and Emoluments, of every description, 
levied or leviable by you as Sheriff Clerk of 

for each of the Five Years preceding Whitsunday 1834. 

2. To state the Amount of all Fees levied or leviable by you under the Small Debt Act 
during each of the said Five Years. 

3. To state the Amount of the Fees levied or leviable by you upon all Precognitions during 

each of the said Five Years. 

4. To state the Amount of all Fees levied or leviable by you upon all Proceedings under the 

Bankrupt Statute during each of the said Five Years. 

5. To state separately all the Fees, Charges, and Emoluments levied by you and not com- 

prehended under the three last heads. 

6. To specify the Authority under which all and each of the said Fees and Charges are 
levied or leviable. 

7. To state the Amount of the Charges and Expenses attending the Execution of the Duty 

of Sheriff Clerk during each of the said Five Years, distinguishing the same into proper 
Heads or Classes ; and, generally, to state every Charge and Expense of every description, 
forming a deduction from the whole of the Fees, Charges, and Emoluments, as above. 

8. To state the Date of your Appointment as Slteriff Clerk, and the sum, if any, paid for the 
Office. 

9. To state how many Deputes, Substitutes, and Assistants are employed in the Office of 

Sheriff Clerk, and what Fees and Emoluments are paid to them ; also the source from 
which the same are payable, and the Amount paid to each, and whether such Deputes, 
Substitutes, and Assistants, are employed, either by the Sheriff Clerk or by others, in 
any other way than in the execution of the duties of the Office of Sheriff Clerk. 

10. To state the Duties performed and the Attendance given by you, — the Average Number 

of Days or Weeks during which the present Sheriff Clerk has been resident at the seat of 
the Sheriff Court during each of the said Five Years. 

11. To specify any Office, Calling, or Employment, other than the Sheriff Clerk's Duty, 
.exercised by the Sheriff Clerk, in the same or any other Place, whether within or beyond 
the County. 

September 1834. 
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APPENDIX TO THE FOURTH REPORT PROM 
No. L— RETURN by tlie Sheriff Clerk of Aberdeenshire. 



Total Amount 

of Fees levied as 

Sheriff Clerk, 

under Old 

Table of Fees, 

1748. 



1830 1 
1831 j 
1832 
1833 
1834 



Amount 

of Fees levied 

under Small 

Debt Act. 



£• 9. d, 

1,091 8 9 

1,134 19 

1,132 18 6 

1,105 15 6 



Amount 
of 
Fees levied 
upon Pre- 
cognitions. 



£. ». rf. ' £. t. d, 

203 9 4 86 2 

1 

240 10 49 19 

260 15 ! 97 8 6 



284 12 



74 9 6 



Amount 

of Fees 

levied 

under 

Bankrupt' 

Statute, 



Amount 

of other 

Fees 

levied. 



Amount of 
Annual 

Expense of 
Sheriff Clerk*s 
I Office. 



Date of 
Appoint- 
ment as 
Sheriff 
Clerk. 



Nil. 

Do. 
Do. 



Nil. 

Do. 
Do. 
Do. 




1784 



Sum 

Paid for 

Office. 



o 



a. 







Returns 

by^Sheriff Cleiks of 

Scotland. 

Amount of Fees, 
from 1830 to 1834. 



Aberdeen, 10th November 1834. 



** Besides Interest of the Purchase Money of the Office. 

Reported by 

(Sifirned) FRA* GORDON, 

S, C. D. for Aberdeenshire, under old Table of Fm. 



Fees for 1830 formerly reported. 



Number of Deputes • • 
, , Substitutes 
,, Assistants 


Clerks Employed 

in Sheriff 

Clerk's Office. 


Fees Paid to 
each. 


2 
2 
4 


£100 each. 

30 ,, 
rWritinjc Fees 
{ from £15 to 
[ £25 each. 



Besides Interest on sunk Money, and other Books und Stationery, Coal, Candle, and other loci- 
dental Expenses. 

(Signed) F. GORDON. 



No. TL— RETURN by the Sheriff Clerk of Ar^lehhire. 

State— Returns from the Sheriff Clerk's Office in Arjyleshire, from 15th May 1829 to 15th 

May 1830. 

£. 8. rf. £. f. i 

No. I. To crross returns 422 3 2 

Deduct expense of manag^ement 136 1 7 

286 1 7 
Add sums leviable, lost by indulgence — supposed . • 25 

311 1 1 

2. Returns from 15th May 1830 to 15(h May 1831 :— 

To gross returns 573 12 

Deduct expenses • . , 163 13 8 

409 18 4 
Supposed loss on collection, as above 25 o 

434 18 4 

3. Returns from 15th May 1831 to 15th May 1S32:— 

To gross returns 444 4 

Deduct expenses ...••• 149 5 7 

294 14 9 

Supposed loss on collection, as above 25 

319 14 9 

4. Returns from I5th May 1832 to 15th May 1833.— 

To gross returns 529 19 5 

Deduct expenses 147 11 4 

382 8 1 
Supposed loss on collection, as above • • • • • 25 

407 8 1 
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5. Returns ih>in 15th May 1S8S to 15th May 1834 :— £. 8. d. £. $. d. 

To grross returns 411 % 8 

Deduct expenses • • . • • 136 9 6 

S74 13 2 
Supposed loss on collection ••••••••• 25 

299 13 2 



Returns 

by Sheriff Clerks of 

Scotiand. 

Amotmt of Feet, 
from 1830 to 1634. 



I/werary^ lOth December 1834. 



(Signed) JOHN CAMPBELL, 

Sheriff CUrk of Argfylahire. 



No. III.— RETURN by the Sheriff Clerk of Ayrshire. 



FOR THE YEAR 
ENDING 



Whitsunday 1830 
1831 
1832 
1833 
1834 



9 > 
> » 



Total Amount of 

Feet 

levied as 

Sheriff Clerk. 



£. *. 
1,155 17 
*958 3 
1,078 4 
1,104 3 
1,029 19 



d. 

Oi 
1 

8i 
4 



Amount of Feet 

levied under 
SmaU Debt Act 



300 5 

301 15 
195 15 
259 6 



Amount of Feei 

levied upon 
Precog^itionsi 

and 

other Criminal 

Butineea. 



£. s. 

48 2 

♦121 6 

114 4 

102 4 

99 13 



d. 





3 

3i 





Amount of Feet 

levied under 
Bankrupt Statute. 



2 12 6 



4 4 
2 2 
None. 



Amount 

of other Fees 

levied. 



£. 8. d, 

533 is 10 
658 1 3 
804 1 11 
671 4i 



FOR THE YEAR 
ENDING 



Total Amount 

of Charget and 

Expentet 

attending the 
execution of the 



duty of 
triffCler 



Sheriff Clerk. 



Allowance to 

Depute, 

and Salariet 

to Clerka. 



Stationery, 

Complaintt, 

Record Books, 



Office Rent 



Coab, Gat, 

Candles, 

necettary 

Expentet, and 

Repairt. 



Pottages, 
Carriages, and 

Disbursementa 



Whitsunday 



9 » 
9 9 
9 > 



1830 
1831 
1832 
1833 
1834 



d. 
1 



£. s. 
417 9 
374 17 li 
416 11 8 
420 5 
390 



£. 8, d. £. s. 
323 15 10| 56 12 



d. £. 

3^ 20 



8 



294 18 
347 5 
330 13 10 
327 5 7 



47 2 
36 15 
42 5 

21 7 



20 
20 
20 
20 



d. 








£. s. 
16 13 
9 18 
10 19 
26 5 
J9 16 



d. 

3 

9* 

6 

3 

8* 



3. d. 

7 8* 
16 11 
11 II 

1 
10 9^ 



* Diflference betwixt this Return and the one made to Court of Session in 1831, arises thus: — In that Return the 
amount of the Exchequer Account was set down at £75, as the sum likely to be received ; but after bdng audited, 
£89. 16«. was the sum allowed. 

(Signed) A. HUNTER, 

Sheriff CUrk of Ayrshire. 



Ayr^ bih November 1834. 



OBSERVATIONS ON THE PREFIXED RETURN. 

The Sheriff Clerk of Ayrshire begs to lay before the Law Commission the Return, ordered by them« 
of the total amount of fees, charges, and emoluments of every description levied or leviable by him as 
Sheriff Clerk, for each of the five years preceding Whitsunday 1834; but he is unable to state what 
were the amount of the fees levied under the Small Debt Act, and what under the Bankrupt Statute, 
for the year ending Whitsunday 1830, as the fees for each distinct piece of business for that year were 
not separately entered, but only the gross amount. 

The fees for precognitions and other criminal business are levied in virtue of the Exchequer Regu- 
lations of 1812. The fees for small debt claims, &c, and bankrupt examinations, are levied under 
authority of the respective statutes; and the remainder of the fees under the Act of Sederunt 1748. 

The Sheriff Clerk received hb Commission on 19th May 182L ; and by it he is taken bound to pay 
annually, out of the casualties, fees, and profits of his office, to Andrew Blane, late Sheriff Clerk, 
'* during all the days of his life, a sum equal to tuxhthirds of such casualties, fees, and profits, in con- 
sideration of his advanced age, and of his being no longer able to discharge the duties of that office." 
Mr. Blane is still alive, and now in his ninetieth year. In virtue of the powers contained in the 
Commission, he appointed Gilbert Macnab, a practitioner before the Sheriff Court, to be his Depute, 
who still hclds the situation, and whose salary for the last five years has been £164. It was found 
necessary to appoint a Substitute to act when the Depute was absent ; but the gentleman who offi- 
ciated in this capacity, up to his death, did so gratuitously. The appointment since then has been 
renewed in the person of one of the clerks in the office, who merely acts in absence of the principal 
and his Depute, without receiving any increase of salary on that account Neither are employed in 
any other way than in the execution of the duties of the office of Sheriff Clerk. 

The Sheriff Clerk has generally resided six months of the year at the seat of the Sheriff Court (at 
least in the immediate vicinity), during each of the five years on which he is called on to report He 
cannot specifically state all the duties performed, and attendance given by him, further than that he 
passed all the Crown Infeftments, and did any other official act which it was necessary for him to do. 



Ayr, bth November 1834. 



(Signed) A. HUNTER, 

Sheriff CUrk of Aynhire. 
I 
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APPENDIX TO THE FOURTH REPORT FROM 



No. IV.— RETURN by Ihe Sheriff Clerk of Baaflbhtne* 



1830 
1831 
1832 
1833 
1831 



Total 
Amount of 

Fees 

levied as 

Sheriff 

Clerk. 



Amount of 

Fees 
levied under 

SmaU 
Debt Act 



£. t. d. 
395 4 1) 
505 9 10^ 
634 11 9} 
605 14 11^ 
492 7 5} 



Amoontof 

Feet 
levied upon 

Pre- 
cognitions. 



£. t. d. 

97 8 
142 1 2 
199 16 1 
160 3 
121 5 11 



£. t. d. 

9 14 1 

45 

34 7 6 

43 19 9^ 

45 



Amount of 

Jf ees 

levied under 

Bankrupt 

Statute. 



S *i S 

•082 

Is §2 



Amount of 

other 
Fees levied. 



SI 

Hi 

a> w ^ 



Amount of 
Annual 

Expense of 
Sheriff 
Clerk's 
Offite.- 



Daieof 
Appoint- 
ment 

as 
Sheriff 
Clerk. 



S 
3 



Paid for 
Office. 



K 



Attendance 

given 

by Sheriff 

Cletk. 



si 

1^ 



Office 
or Employ- 
ment 
other than 
Sheriff 
Clerk. 



llHi 



dence of 
Sheriff 
Clerk. 



1 



•a 



Returns 

by Sheriff Clerks of 

Scotland. 

Amount of Fees, 
from 1830 to 1834. 



Number of Deputes • • • 
,, Substitutes • • 
,, Assistants . • 


Clerks Employed 

in Shenff 
Clerk's Office. 


Fees paid to 
each.* 


1 

None 

1 





* Amount paid to Depute and Assistant, and Expenses of the Office are, as nearly as I can possibly estimate^ 

£150 per annum. 



Banff^ 9th December 1834. 



Returned by 
(Signed) 



PAT. ROSE, 

meriff Clerk of Banffshire. 



No. v.— RETURN by the Sheriff Clerk of Berwickshire. 



1830 
1831 
1832 
1833 
1834 



Total 

Amount of 

Fees levied 

as Sheriff 

Clerk. 



£. 9. d. 

254 12 6 

261 13 5 

197 6 2 

310 15 9^ 

191 16 1 



Amount of 
Fees levied 

under 

SmaU Debt 

Act 



Amount 
of Fees 
levied upon 
Precogni- 
tions. 



£. a. 

18 6 
23 6 
20 13 

19 9 

20 5 



Amount of 

Fees levied 

under 

Bankrupt 

Statute. 



£. t. 
9 3 
13 1 
10 S 
16 17 
12 13 



Amount of 

other Fees 

levied. 



Amount of 
Annual 

Expense of 
Sheriff 
Clerk's 
Office. 



£. «. 
227 2 
224 5 
166 7 
274 9 6^ 
157 17 1 



Date of 

Appoint- 
ment as 
Sheriff 
Clerk. 



£• t. 

36 10 



fl787/ 
{ 13th 
[July. J 



Sum 

Paid for 

Office. 



Attendance 
given 

by Sheriff 
Clerk.* 



. £. 
1,050 



Office 
or Employ- 
ment other 
than Sheriff 
Clerk.t 



Resi- 
dence of 
Sheriff 

Clerk. 




* The Sheriff Clerk cannot specify the average number of days or weeks he has resided at Greenlaw, the seat of the 
Sheriff Court; but, on all occasions, and at the Courts held once a week during Session^ Trials, Precognitions, ftc, 
he has invariably attended, either by hunself or his Depute. 

f The Sheriff Clerk is also Clerk of the Peace for the County, Clerk to the Trustees for the Middle District of Roads, 
and Clerk to the Commissioners of Supjdy for hearing and determining Appeals against the Assessed Taxes* 



Number of Deputes • • • 
,, Assistants • • 
, , Apprentices • • 


Clerks Employed 

in Shenff 

Clerk's Office. 


Sums Paid to 
each. 


1 
1 
1 


£50 
35 

• • 



OBSERVATiONS. 

In the first five heads of the preceding Schedule, answers to these heads in the Requisition are 
contained. The Fees therein specified are principally levied by authority of the Table of Fees issued 
by the Court of Session, and partly by authority of fkchequer Regulations. 

The amount of the charges and expenses attending the execution of the duty of Sheriff Clerk during 
the period required by the Requisition, is stated, upon an average, in the Schedule, and is chiefly 
composed of stationery, books, office-rent, postages, and incidental charges, exclusive of the allow- 
ances to Deputes and AjBsistants. Their emoluments are stated in a different column, and are paid 
out of the Sheriff Clerk's fimds. They are occasionally employed in the es!^cution of duties belonging 
to other offices held by the Sheriff Clerk. 

The Sheriff Clerk never resided at the seat of the Sheriff Courts, which are held at Greenlaw. 
There are twenty-nine ordinary Courts held there during the year, besides five or six extraordinary 
Courts, at all of which, either he or his Depute invariably attend. In these circumstances, the Sheriff 
Clerk cannot specify Uie average number of weeks or days he has been resident at Ghreenlaw. During 
the Reg^istration Courts, in 1882, be vesided at Greenlaw, with his Depute, lor a week* The other 
offices held by the Sheriff Clerk are stated in the above SchiMlule. 

Humbly reported by 

(Signed) JAMES BELL, 

Ihtme, 9th November 1834* ^ Sher^ Cltrk of ihe CoutUif ofBerwb*. 
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No. VI.- 


RETURN by the Sheriff Clerk of Buteshire. 








Tear 

ending 
Whit- 
fondaj. 


Total 

AnHMmtof 

Feet 

levied as 
Sheriff 
Cleriu 


Amount of 

Fees 
levied under 

SmaU 
Debt Act. 


Amountof 

Fees 
levied upon 

Pre- 
cognitions. 


Amount of 
Fees 

levied under 
Bankrupt 
Statutes. 


Amount of 

other 
Fees levied. 


Amount of 
Annual 

Kzpense of 
Sheriff 
Clerk's 
Office. 


Dale of 

Appoint- 
ment 

as 
Sheriff 
Clerk. 


Sum 
Paid for 
Office. 


Attendance 

given 

by Sheriff 

Clerk. 


Office 
or Employ- 

roeut 
other than 

Shenfi* 

Clerk. 


Resi- 
dence of 
Sheriff 
Clerk. 


1830 
1831 
1832 
1833 

1834 


£• t. d. 
73 4 9 

95 1 7 

91 17 

128 11 5 

104 15 10 


£. 9. d. 
10 17 1 
15 1 11 
19 14 5 
14 11 10 
26 8 9 


£. f. d. 
14 19 6 
11 9 
18 11 6 
14 9 
7 6 6 


£. ». 

a • 

1 8 


£. 1. d. 

47 8 2 

68 10 8 
53 11 1 
94 10 7 

69 12 7 


£. «. d. 
9 8 2 
13 8 11 
17 19 10 
24 9 4 
20 11 7 


5th Aug. 
1829 


None. 


i< 




n 



Number of Deputes . • • 
,, Substitutes « , 
,, Assistants • *• 


Cleikp Employed 

in Sheik 

Clerics Office. 


Fees Paid (o 
eftfht 


None 
DiUo 

1 


None 
Ditto 
£10 



Assistant partly employed In the collection of Taxes, but chiefly in Sheriff Clerk business, 
whole duties of the office are performed by the Sheriff Clerk and this Assistant. 



Office Rent, Cleaning, and Fur-1 

niture J 

Coal and Candle . . . • , 
Stationery and Printing • • • 
Assistance ••«•••• 
Postages, Carriage of Parcels, &c. 
Travelling Charges on Precogni-1 
tions, &c ) 


Tew MMUiig WUtiiiiid.y. 


1830 


1831 


1832 


1833 


1834 


£. $. 4. 

5 

10 
1 19 
15 
4 2 

• • 


£. t. d. 

5 

110 
3 11 8 

1 1 
5 2 

2 10 6 


£. 1. d. 

5 6 8 

110 
3 6 
5 12 2 
4 

2 15 6 


£. ». d. 
5 13 7 

1 S 4 

8 11 
7 

5 8 

1 15 9 


£. $. d. 

4 1 6 

1 6 11 

3 3 6 

10 

5 8 

1 14 


1 


9 8 S 


IS 8 11 


17 19 10 


24 9 4 


20 11 7 





Year ending Whitsunday. 1 


1830 


1831 


1832 


1883 


1834 


£. 9. d. 


£. t. d. 


£. 9. d. 


£. .. 


d. 


£. f. A 


Fees for publishing Proclamations,! 














Election of Member to Par-I 














liament, ascertaining the? 


17 4 


20 4 2 


3 5 3 


13 


6 


11 19 6 


Fiars Pridra, qualif^ng toi 














Government, &c. . . J 














,, Transmitting Prisoners and] 














other matters relative to Cir-> 


4 2 


8 16 8 


7 11 8 


11 16 





8 12 5 


cuit Court of Justiciary Trials] 














,, Registering Voters, &c. • . 


• . 


. . 


• • 


29 8 





8 


, , Recording Deeds, Probative 
Writs, Ac, and for Extracts 


4 8 11 


4 11 10 


4 1 10 


1 19 


1 


6 9 8 


, , Infeftments. and relative Bu- 
siness 


18 6 


• • 


5 5 8 


« • 




• • 


, , in Civil Causes • • • • 


11 1 6 


15 7 4 


22 14 7 


30 14 





32 5 1 


, , in Criminal ditto . • . 


8 9 9 


19 10 8 


10 12 1 


7 13 





7 5 11 


47 8 2 


68 10 8 


53 11 1 


94 10 


7 


69 12 7 


Authority under which all and eac 


li of the Fees 


andCharffei 


laieleviedo 


^ leviabl« 


>:— 





Returns 

by Sheriff Clerks of 

Scotland: 

Amouut of Fees, 
from 1830 to 1834. 



The 



STATEMENT of the Charges and Expenses attending the Execution of the Duty of Sheriff Clerk 
and forming a Deduction from the above-mentioned Fees, Charges, and Emoluments. 



A RETURN in reference to that part of the Requisition which requires the Sheriff Clerk to state 
separately all the Fees, Charges, and Emoluments levied by him, and not comprehended under the 
beads of Fees under Small Debt Act, upon Precognitions, and under Bankrupt Statute. 



The Acts 54 Geo. III. c. 187; 9 Geo. IV. c. 49; 10 Geo. IV. c. 55 ; and 2 & 8 Will. IV. c. 65. 
The Acts of Sederunt regulating the Fees of Sheriff and Stewart Clerks, dated 16th March 1748; 
27th January 1880. 

The Regulatk)tts of the Barons of Exchequer, dated 2nd June 1812, and usage. 

(Signed) ARCH. MACNEILL, 

Rothmm^ Sih November 1834. Sheriff Ckrk. 

12 
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APPENDIX TO THE FOURTH REPORT PROM 
No. Vn.— RETURN by the Sheriff Clerk of Caithness-ihire. 



Tears. 



# 

1830 
1831 
1832 
1833 
1834 



1. 

Total 
Amount of 
Fees levied 
as Sheriff 

Clerk. 



£• t. d. 

409 10 6 

558 6 8 
671 9 4 
690 9 10 
641 11 9 



2. 

Amount of 
Fees levied 
under Stat. 
10 Q. IV. 
C.55. 



£. 9. d. 
133 11 8 



164 8 4 
171 18 4 
195 10 
236 1 



:} 



Amount of 
Fees levied 
upon Pre- 
cognitions. 



£• t. d. 
12 14 

6 4 6 

7 5 

AoeoanUfbr 

tbete two 
yMrtnoCyet 



zeheqner. 



4. 

Amount of 
Fees levied 

under 
Bankrupt 

Act. 



£.i. d. 
10 6 



1 1 
1 1 



5. 

Amount of 

other Fees 

levied. 



£. t. d, 

12 12 

128 15 

r 10 

15 15 



6. 

Amount of 
Annual 

Expense of 
Office. 



£. «. d. 
76 18 3 

56 14 2 

64 3 6 

89 5 10 

102 16 6 



7. 

Date of 
Appoint- 
ment as 
Sheriff 
Clerk. 



00 •« 



Sum 
paid for 
Office. 






a 



Attendance 

given by 

Sheriff 

Clerk« 



10. 
Office or 
Employ- 
ment other 
than Sheriff 
Clerk. 



'hi 



11. 

Besi- 
denceof 
Sheriff 

Clerk. 



r 



Returns 

by Sheriff Clerks of 

Scotland. 

Amount of Fees, 
from 1830 to 1834. 



The fees above returned in column No. 1 are levied under Act of Sederunt, 27th January 1830, 
except those from 1829-30, vrhich vrere charged under the old usage Table of the Sheriff Court — 
Those under the column No. 5 are sums allowed as Clerk to Divisions of Commonties, Submissions, 
&c. &c., and are not included under any other head. 

There is one Principal Clerk empk>yed in the Office ; but no Deputies except for special pur- 
poses, when the Sheriff Clerk is prevented, from indisposition or other causes connected with his 
Office, from attending to his duties at a dbtance from the seat of the Courts. There are now also 
two Assistants or Apprentices, employed in the Office, which the recent increase of business has 
rendered necessary. 

(Signet!) A. ROBERTSON, Sheriff Clerk. 

Should the foregoing Return not be considered sufficiently clear, the Sheriff Clerk will be happy to 
give any explanation which may be required of him. 

(Signed) A. R. 





Expenses of Office in each of last Five Tears. 






Clerk. 




Rent. 


Statioiieiy 

and 
Printm^. 


Cools, fte. 


Totel. 


£. 


£. .. 


£. «. 


£. *. d. 


£. *. 


£. ». d. 


18S0 


50 


10 


5 


9 18 3 


2 


76 18 3 


1831 


25 


5 10 


4 


23 14 .2 


2 10 


60 14 2 


1838 


25 


10 


7 10 


19 8 6 


2 10 


64 8 6 


1833 


45 


10 


7 10 


24 5 10 


2 10 


89 5 10 


1834 


45 


20 


7 10 


27 16 6 


2 10 


102 16 6 



All the charges above enumerated are paid by the Sheriff Clerk from his own funds. 

(Signed) A. R. 



No. VIII.— RETURN by the Sheriff Clerk of Clackmannanshire. 



Years. 


ToUl 
Amount of 

Fees 
levied as 

Sheriff 

Clerk. 


Amount of 
Fees 

levied under 

Small 
Debt Act 


Amount 
of Fees 
levied 
upon 
Precog- 
nitions. 


Amount 
of Fees 
levied 
under 
Bankrupt 
Statute. 


Amount of other Fees levied. 


Amount 
ofAnnual 
Expense 
ofSheriff 
Clerk's 
Office.* 


Date 

of Ap. 
point- 
ment 

as 
Sheriff 
Clerk. 


Sum 

Paid 

for 

Office. 


Attend- 
ance 

Clerk.t 


Office 
or 

Employ- 
ment 

other than 
Sheriff 
Clerk. 


Resi. 

dence 

of 

Sheriff 
Cleik. 


Fees 

on Claims 

of 
Enrolment 

to 
Voters. 


Fees 

Paid by 

Exchequer 

and 

County 

for Public 

Service. 


Fees on all 

Judicial 
Proceedingi, 
and on Re- 
cording 
Deeds. Inhi- 

bitiODS, 

ProtesU, &e. 

under tbe Act 

of Sederunt 

orS7thJaiL 

1S30. 


1830 
1831 
1832 
1833 
1834 


£. t. d. 
129 12 10 

112 '5 7 

156 8 11 

110 12 10 

135 16 9 


£. t. d. 

27 15 6 

26 
25 17 6 
33 18 10 
4& 18 6 


III 


n 


£. t. d, 

• • 

• • 

49 10 11 
5 5 
4 4 


£. f . d, 
8 5 

5 5 6 
10 4 6 

8 2 6 
12 5 6 


93 12 4 
81 1 
70 16 
63 6 6 
73 8 9 




3 

00 

i 

•-4 


•1 

i 




ill! 


- 

< 



* The building in which the Sheriff Clerk's business is carried on» is the private property of the Sheriff Clerk, and 
no rent is paid for it. The expense of light, fire, paper, &c., is estimated at £8. lit. per annum, and the Fees of the 
Depute and Clerks at £16 per annum. 

f The duties performed are keeping the Records of the Sheriff Court, attending the ordinary and criminal Courts of 
the Coxmty, and the Courts for enrolling voters, attending at the different days of the election, &c. The Clerk attends 
frum nine o'clock, a.m., to eight o'clock, p.m. He has not been absent from Alloa, the seat of the Sheriff Court, during 
the last five years, excepting on one occasion for ten days in Ireland, and on another for fourteen days at Rothsay, for 
the benefit of hii health. 
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Number of Deputes . • • 
, , SubsUtutes ' . • 
9, Assistants* • • 


Cleikg Emplojed 

in Shenff 

CferVs Office. 


Feet Pud to 
each. 


1 
NODC 

• • 


The Feet paid to 
the Clerks var^, 
each being paid 
according towhat 
he writes. 



Returnff 
by Sheriff Clerka of 

Scotland* 

Amount of Feet, 
from 1830 to 1834. 



^ No other Aaiiatanta than his Apprentioes» who are empk>yed on that and his other business, as occasion requires. 

The Fees stated in the foregoing Return, are levied under the following authorities, vt2.— the Fees 
on Judicial Procedore, &c., under the Act of Sederunt of the Lords of Council and Session, dated 
37th January 1830 ; the Fees under the Small Debt Act, under the Act of the 6th Geo. IV. cap. 24, 
and 10 Geo. IV. cap. 55 ; and the Fees for Public Service, under the order of the Barons of Exche- 
quer, dated 2nd June 1812, and partly under the said Act of Sederunt of the Lords of Council and 
Setpjon. 

The above is the Return by the Sheriff Clerk of the County of Clackmannan, to the requisition of 
the Royal Commission now sitting in Edinburgh. 

(Signed) ROBERT JAMESON. 



No. IX.— RETURN by the Sheriff Clerk of Cromartyshire. 



Tears. 



Total 

Amount of 

Fees 

leriedas 

Sheriff 

Clerk. 



Amount of 
Fees 

levied under 

Small 

Debt Act. 



Amount of 

Fees 
levied upon 

Pre- 
cognitions. 



Amount of 
Fees 

leried under 
Bankrupt 
Statute. 



Amount of 

other 
Fees leried. 



Amount of 
Annual 

Expense of 
Sheriff 
Clerk*s 
Office. 



Date of 
Appoint- 
ment 

as 
Sheriff 
Clerk. 



Sum 

paid for 

Office. 



Attendance 

given 
by Sheriff 

Clerk. 



Office 

or Employ- 
ment 

other than 
Sheriff 
Clerk. 



Resi- 
dence of 
Sheriff 
Clerk. 



1830 
1831 
1832 
1833 
1834 



£. «. 

25 

18 6 

19 10 
25 
17 4 



£. *. 
8 

4 15 

5 15 
3 10 
5 6 



£. t. d. 
2 10 



£. 
5 



£. 
9 



e 
8| 



QQ 



! 



Number of Deputes • • • 
„ Substitutes . • 
„ Assistants • • 


Clerks Employed 

in Sheriff 

Clerk's Office. 


Fees paid to 
each. 


• • 

• • 


Fees under 
SmaU Debt Act 

• • 

• • 



Cromarty^ eth October 1834. 



(Signed) 



JAMES TAYLOR. 

Sheriff Clerk. 



No. X.— RETURN by the Sheriff Clerk of Dumbartonshire. 









Amount of 




Amount of 
















Total 


Amount of 

Fees 

levied under 

Small 

Debt Act 


Feet 


Amount 


other 


Amount of 


Date of 




Attend- 


Office 






Amount of 


leried upon 


of Fees 


Fees leried 


Annual 


Appoint- 


Sum 
paid for 
Office. 


or Employ- 


Resi- 




Fees 

levied as 


Precog. 
nitions^ by 


leried 
under 


under Act of 
Sederunt, 


Expense of 
Sheriff 


ment 
as 


given by 
Sheriff 
Clerk. 


ment 
other than 


dence of 
Sheriff 




Sheriff 


Exchequer 


Bankrupt 


and 2 and 3 


Clerk's 


Sheriff 


Sheriff 


Clerk. 




Clerk. 


Regu- 


Statute. 


WiU. IV. 


Office. 


Clerk. 




Cleric. 










Utions. 




C.65. 














£. *. d. 


£. «. d. 


£. «. d. 




£. t. d. 


£. t. d. 












>i 


1830 


205 10 4J 


92 12 


8 5 


KiX. 


104 13 4^ 


103 12 8 


.8 ^ 


NU. 


10 a.m. 


Iilj 


K g 


1 i^ 


1831 


276 8 7 


105 17 10 


19 6 


Nil. 


160 4 9 


112 10 




to 8 P.M. 


y 


1832 


303 8 2^ 


102 1 8 


9 15 


Nil. 


191 11 6^ 


120 


SB '^ 

00 






1 


1833 


234 6 2 


96 1 


11 9 


Nil. 


126 16 2 


113 


£2 






JT 


% ^ 


[ 1834 


235 10 6 


107 1 6 


19 4 


NU. 


109 5 


113 









Number of Deputes • « • 
yy Substitutes • • 
,> Assistants • • 


Clerks Empbyed 
in Sheriff- 
Clerk's Office. 


Fees paid to 
each. 


} 1 

1 


£80 
20 



These Clerks are also employed by the Sheriff Clerk in his duties as Commissary Clerk. 

Reported by me, 

(Signed) Ro. COLQUHOUN. 

humbarUm^ Ith November 1884. Sker^jr Oerk. 
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APPENDIX TO THE FOURTH REPORT PROM 







No. XI.— RETURN by the Sheriff Clerk of Dumfries-shin 


B. 






1830 
1831 
1832 
1833 
1834 


Total 
Amount of 

Fees 
levied as 

Sheriff 

Clerk. 


Amount of 

Fees 
levied under 
Small Debt 

Act. 


Amount of 

Fees 
levied upon 

Pre. 
cognitions. 


Amount of 

Fees 

levied under 

Bankrupt 

Statute. 


Amount of 
' other 
Fees levied. 


Amount of 
Annual 

Expense of 
Sheriff 
Clerts 
Officct 


Date of 

Appointr 

ment 

as 
Sheriff 
Qetk. 


Sum 

paid for 

Office. 


Attendance 

given by 

Sheriff 

Clefk. 


Office 
or Employ- 
ment 
other than 
Sheriff 
Cleik. 


Resi- 

denceof 

Sheriff 

Oak. 


£. $. d. 
839 17 3i 
854 13 11 
860 4 3 
871 1 in 
725 4 7 


£. «. d. 
160 6 10 
152 16 2 
158 15 9 
136 6 3 
120 8 4 


£. *. d. 
99 2 3 
85 6 11 
89 8 6 
75 1 
87 4 8* 


£. t. d. 
3 1 

2 3 
3 

3 5 
14 


£. 8. d. 

577 7 2i 
614 7 10 
611 17 
656 9 8^ 
516 7 7 




P 


Nil. 


Daily. 




1 



Return* 

by Sheriff Clerks of 

Scotland. 

Amount of Fees^ 
from 1830 to 1834. 



* The Account for this Tear has not been passed at Exchequer. The B<n^6r has, however, estimated it at 
£87. 4«. Sd,, bemg the average amount of the public Accounts for the four precemng Tears. 

t The Return to this Requisition is as follows : vtr.<— 



1830 
1831 
1832 
1833 
1834 



Salaries 
to Depute 
Clerk, and 

Writing 
Ditto. 



Coal and 
Oas for Of- 
fice, clean- 
ing Office, 
andlighting 

Fires, &c. 



£. t. 

125 5 

126 5 
130 
170 
180 



£. t. 

7 15 

8 12 
7 19 
7 10 
7 12 



Stationery, 
including 
Quills, 
Paper, Diet 
and Receipt 
Books, &c. 



Expense of 

prmting 

Small Debt 

Complaints, 

Arrest- 
ments, &c, 



£. #. 

15 5 
21 11 

16 15 
14 18 
12 5 



£. «. 

12 5 

13 2 
10 13 

9 5 
10 2 



Record of 
Protests, 
Deeds, 

Inhibitions 
and 

Homings. 



£. «. d. 

6 9 4 

6 10 10 

1 18 10) 

8 '3 



Notary 
Licence. 



£. «. d, 
8 
8 



Repairs, 
Postages, 
andouier 
petty Dis- 
bursements. 



£. «. 

3 3 
2 5 
2 19 
2 18 
1 14 



Totals. 



£. «. d. 

174 2 10 
186 6 4 
170 4 lOj 
204 12 
219 17 



Number of Deputes . . . 
y, of Substitutes • 
,, of Assistants • . 


Clerks Enoployed 

in Sheriff Clerk's 

Office. 


Fees 
paid to each. 


1 

No Substitutes 
2 


£100. 
£50 and £30. 



1. to 5. The Returns under the first five heads of the Requisition will be found in the Schedule. 

6. The authority under which all and each of the fees and charges above specified are levied or 
leviable, is Ist, Act of Sederunt, regulating the fees of the Sheriff and Steward Clerks, dated 27th 
January 1830 ; 2nd, Act of Parliament 10th Geo. IV. cap. 55 ; Srd, Act 2 and 3 Will. IV. ; and 
4th, Regulations of the Court of Exchequer, 2nd June 1812. 

7. See Schedule. 

8. Ditto, ditto. 

9. There is one Depute Clerk and two Assistants, or Writing Clerks, employed in the Office. No 
fees or emoluments are paid to them. The Depute Clerk is paid a salary of ^100, and the Assistants 
or Writing Clerks are paid respectively £bO and £30 per annum. These salaries are paid by the 
Sheriff Clerk out of the fees and emoluments received oy him from his Office. The Depute and 
Assistants are not employed by the Sheriff Clerk or by others, in any other way than in the execution 
of the duties of the Office of Sheriff Clerk, except that the Depute Clerk acts as a Messenger in 
serving the Indictments for trial at the Circuit, and summoning the witnesses, for which duty he is 
paid at Exchequer. 

10. The duties performed by the Sheriff Clerk are, signing libelled Summonses for the constitution 
and recovery of Civil Debts, Criminal Libels, Register^ Protests, Extracts of Deeds, and Probative 
Writs, Extracts of Decreets for payment or performance, and collating these Extracts ; collating and 
signing the Registers of Protests, Inhibitions and Homings, Deeds and Probative Writs, and Vouchers 
of Improvements on Entailed Estates ; acting as Commissioner in taking proofs on Commission from 
the Court; attending the ordinary and small Debt Courts; Courts held for the Service of Heirs to 
their Ancestors ; also Courts for the trial of Criminal offences, and the Courts held by the Sherifi 
for registering Voters under the Reform Act; and, generally, all the other duties of the Office. The 
attendance given by the Sheriff Clerk is daily, with the exception of a few weeks in the Autumn of 
each Tear, when he goes to the country a distance of about eight miles. 

(Signed) WILL. THOMSON. 

Sheriff CUrk* 9 Office, Dunifries^ 
Sth November 1834. 
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1830. • • • • 



gg^AtEdinbnr^h 



There are not materials for compIetiDg a Return for this Tear. 

£. «. d. £. «. d. £. «. d. £. t. d, £, t. d, 

9,810 1 2 400 4 6 291 2 9 51 13 2,067 11 

188 19 11 61 18 10 46 8 3 8 2 72 10 10 



2,999 1 1 



Total 

Amount of 
Fees 

leried as 
Sheriff 
Clerk*. 



Fees 

lerie^un^er 

Small Debt 

Act. 



Fees 

.on 

Pr^cogni- 

tions.t 



462 3 4 



3,005 7 6 
195 7 7 



523 5 6 
54 11 8 



3,200 15 1 



2,964 4 
194 1 



3,158 4 1 



2,779 3 6 
168 3 6 



2,947 7 



337 11 



577 17 2 



299 2 11 
50 16 3 



349 19 2 



500 19 8 
54 2 



313 6 
45 15 



554 19 10 



359 I 



505 4 2 
49 1 8 



554 5 10 



340 13 7 
43 



383 13 7 



Fees 

on 

Ezaminap 

tions of 

Bankrupts. 



Other Fees 
levied. 



59 15 



2,139 11 9 



37 19 6 
4 10. 



2,144 19 7 
85 9 8 



42 9 6 



2,230 9 3 



56 10 
9 8 



65 18 



21 7 6 
4 4 



25 11 6 



Annual 
Expense of 

Sheriff 
Clerkship. I 






as. 



£. *. d, 

1,865 9 2 
112 1 4 



1,977 10 6 



1,857 18 6 
112 



1,969 18 6 



!,093 8 4 
84 16 11 



2,178 5 3 



1,911 18 3 
71 17 10 



1,983 16 1 



1,906 14 8 
112 



2,018 14 8 



1,873 9 5 
110 



1,983 9 5 



<2 



Attendtfioe 

given by 

Sheriff 

Clerk and 

Duties per- 
formed.} 



Office 
or Em- 
ployment 
other than 
Sheriff 
Clerk. 



'2 



of 

Sheriff 
Clerk. 



§-•2 

9 r^ <• 

p ^ 



j> »« W 



Resi- 
dence 






O 



^ These Fees are all letied under the authority of the Act of Sederunt of the Lords of Council and Session, 27th 
January 1830, with the exception of those for Precognitions, &c., paid in Exchequer, which are rei^ulated by order of the 
Baions, dated June 1812, and the Fees in Small Debt Causes, which are levied under the authority of the Act of Parlia- 
ment eitablishing tiiat jurisdiction in Sheriff Courts. The Fees stated in this column include the Fees paid to Wit- 
s, at taking Sequestrations, and Auctioneers* Fees on sales, amounting (the sums paid at Edinburgh on this 



Returns 

by Sheriff Clerks'of 

Scotland. 



ont) on an arerage of those four years to about £125 annually, Vhich goes to increase* the apparent annual gross ff^Q^ }g3Q ^ 233^ 
ipt of Clerk's Fees to that amount They also include the Fees for taldng Inrentories under Se<]^strations, and 
Feet on Sales, Fees for auditing accounts of Expenses, and Fees on Bankrupt Examinatbns, amounting ou an average to 
upwards of £700 per annum. It is to be observed, however, that these Fees, as the table regulating them is at present 
expressed, are not properly Clerk's Fees, but contingent ; and, accordingly, in many Counties, they are not received by 
the Sheriff Clerk, but by Procurators or others^ who are appointed to execute the Duties for which those allowances are . 
madepayable. 

t liie Fees stated in this Column include not only Fees lor writing Precognitions, but all other Fees or allowances paid 
in Xxdieqaer. 

} Expenses from 1830 to 1831.— Referring to the printed Return made by the Sheriff Clerk for this year, vu., from 
15th May 1830 to 15th May 1831, under the Act of Sederunt of 27th January 1830^ and to the Sheriff's opinion thereon, 
of 8Ch Jnly 1831, reporting to the Lords of Council and Session that the sums therem stated appeared to him to form the 
neoenary Expense of the Sheriff Clerk's Offices, these Expenses are stated as follows, vu.— 

£, $. d. £. s, d. 

1. Annual Payment to the Ute Sheriff Clerk out of the Fees and Profits of the Office, 

in terms of the commission to the present Sheriff Gerk • 550 

^, Interest of that part of the price paid by the present Sheriff Clerk, 9i>., 

£1,933. 6«. Sd. (exclusive of expense of commission) at 7^ per cent, being what 

could have been obtained for the money at the time, if sunx • 145 

695 

3. Office Renty as explained in the Return above reHirred to ••••••• 30 00 

Insurance on Office, Housekeeper's Wages, Coals, Candles, Water, Repairs, &c. • 52 19 7 

82 19 7 

4. Stationery, including Record Books and Printing ••••••••. 69 63 

5. Notary's Licence 12 

6. Allowances paid to WitnMses at taking Inventories in Sequestrations . • • • 44 7 6 
Auctioneers' Fees on Sales ••• ••.••••• 67 56 

Ill 13 

7. Allowanees to Clerks at EdiBbnrgh:— 

Oneat 30000 

One at 110 

One at 109 10 4 

One at 105 

Two at £60 • • . • 120 

Threeat£50 150 

894 10 4 

Disbursements at Leith:-» 

1. Annual Expense of Fumishinff Office ••• 220 

2. Coal and Gas, and Cleaning Office • • 700 

3. Stationery and Incidents • . • • « 10 19 4 

4. Allowance to Depute and Writing Clerk 92 

112 1 4 



Disbursements at Edinburgh and Leith • • 

Expenses from 1831 to 1832:— 

Amoimt of Sums in Numbers 1 and 2, of State for preceding year • • • • • 

OflkeRant • 30 

Insurance, Coal, Can^s, Housekeeper, Water, Repairs, &c 56 1211 

Stationery, and Notary's Licence •••••••••••••• 

Allowances to Witness and Auctioneers •••• • 

Allowance to Clerks ••••••••••••.••#•• 

Sspentes at Edinlrargh •••••• 

fs Leith •••••••• 



£1,977 10 6 



695 



86 12 11 

66 18 11 

124 6 8 

885 


1,857 18 
112 


6 



£1,969 18 


e 
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APPENDIX TO THE FOURTH REPORT FROM 



Retanii 

bj Sheriff Cterki of 

Scotland. 

Amount of Foes, 
from 1830 to 1834« 



Expeniei firom 1832 to 1833:-- £. «. 
Amount of Sums in Numbers 1 and 2, of State for preceding yean • • • • • 

Office Rent 30 

Insurance, Goal, Candles, Housekeeper, Water, Repabs, &c 60 14 

Stationery, Printing, &c^ and Notary's Licence 

Allowances to Witnesses and Auctioneers ••••• 

Allowance to Clerks • 

Bjqpensei at Bdinburg^ • • • ^^ • • 
9, Leith 

Expenses from 1833 Co 1834.—- 

Amount of Sums in Numbers 1 and 2, of Slate for preceding years • • • • 

Office Rent 30 

Insurance, Coal, Candles, Hoaekeeper, Water, Repairs, &e. 43 10 

Stationeiy, Printing, &c., and Notary's Licence 

Allowance to Witnesses and Auctioneers •••• 

Allowance to Clerks • ••••• 

Expenses at Edinburgh 

,, Leith 



£. f. 
695 



90 14 

96 13 

139 7 

865 



1,873 
110 



1,906 14 8 
lis 9 

£2,018 14 8 



69S 



73 10 3 

104 18 6 

115 8 

885 



9 5 




£1,983 9 S 



These expenses are, of course, paid out of the Fees and Profits of the Office of Sheriff Clerk. 
^ f The duties which the Sheriff Clerk has to perform are many and multifarious, and not easily detailed. Bj 
himself or hit Deputes and Assistants appointed by him, and for whom he is responsible, he executes a ?anetj of 
different duties which, in other Courts, are dirided'amongst many different individuals, Clerks who reoeiTO in and maik 
all applications and papers to be laid before the Sheriff, and wntes out Interlocutors or orders by the Jud^ themm; 
takes up Inventories of sequestrated effects, and conducts sales of poinded and sequestrated efi^cts ; receives ia aad 
lends out processes; takes up and keeps the Roll of Causes to be moved in Court; extracts all Acts and Decnets; 
keeps the Register of Inhibitions and Homings, Register of Deeds and Protests ; and prepares and signs extncts 
thereof; keeps the Minute-book; is Clerk to all Summary Processes; Clerk to all Investigations into Crime and 
Ofifences by way of Precognition ; and is Clerk to all Trials before the Sheriffi summary and by Jury ; besides perfboning 
various o4her duties which are almost of daily occurrence. 



Sherif Clerk's Office^ Edinburgh^ 
9lh December 1834. 



(Signed) JA. WILSON, 

Sher^ Clerk, Edinburghshire. 



No. XIII.— RETURN by ihc Sheriff Clerk of Elginshire. 



1830 
1831 
1832 
1833 
1834 



Total 
Amount of 

Fees 

levied as 

Sheriff 

Clerk. 



Amount of 

Amount of I .^f®' 
Fees ^®^*?? "P°" 



levied under 

Small 

Debt Act 



270 9 5 
337 6 3^ 
378 3 9 
414 18 10 
340 17 10 



£. $. d. 
64 11 

103 19 4) 
105 11 3 

104 1 8 
84 2 2 



Pre- 

cog^tions, 
and other 
Criminal 
Matters. 



£. t. d. 

19 11 9} 

38 

40 

42 1 7 

47 



Amount of 

Fees 
under the 
Bankrupt 
Statute. 



£. «. d. 

• • 

1 10 



Amount of 

other 
Fees levied. 



£. «. d, 

186 16 8 

193 16 11 

232 12 5 

268 15 7 

209 15 8 



Amount of 

the 

Annual 

Expense of 
Sheriff 
Clerk's 
Office* 



Date of 
Appoint- 
ment 

as 
Sheriff 
Clerk. 



IS 



Sum 

Paid for 

Office. 



Attendance 

given 
by Sheriff 

Clerk. 




:-liiflilll,- 



Office 
or Employ' 

ment 
other than 

Sheriff 

Clerk. 




m^i I 



Res- 
deactef 

CbL 



6^. 






^1i^^ 



S.y 






* The annual expense of the establishment, including Clerks' allowances, as specified under a separate head, is, st 
nearly as can be ascertained, £50 sterling, which embraces office-rent, coab, gas, stationery, records, &c 



Number of Deputes . # 
, » Assistaots • 



Clerks Employed 

in Sheriff 

Clerk's Office. 



1 Depute • 

2 Assistant 
Clerks • 



Fees Paid to 
each. 



£25. 
No fixed sum 
for these, their 
allowances 
being optional 



being opt 
to myself 



Elgin, SUt October 1S34. 



Certified by 
(Signed) ARTHUR DUFF, 

Sherif Clerk of Elginshire. 



No. XIV.— RETURN by the Sheriff Clerk of Fifeshire. 

The Sheriff Clerk is appointed to make a Return, on eleven different points, or the information of 
the Commissioners. These Queries involve very intricate and minute researches for five years, and 
the Sheriff Clerk has been as careful as possible to naake bis answers aa complete as the nature of the 
thing will admit* 
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But before proceeding to state his answers, the Sheriff Clerk considers it absolutely necessary to 
make some explanatory observations, in order that the Commissioners may fully understand the 
answers he is about to make. 

In the first instance, he betrs leave to state to the Commissioners the duties incumbent upon him 
as a Sheriff Clerk, and which he is bound to perform under the very highest penalties, for the very 
smallest omission or neglect. 

The Sheriff Clerk is kc;^per of the following Records : — 

1st. Record of Deeds of Conveyance, Bonds, Probative Writs, and all others competent to 

be recorded in that Record. 
2nd. Record of Instruments of Protests on Bills, Promissory Notes, &c. 
3rd. Record of the Sheriff's Decrees. 

4th. Record of Inventories when an heir enters cum beneficio Inventarii, 
5th. Record of all Monies expended on entailed Estates, with the whole Vouchers, Contracts, 

and other Documents connected therewith. 
Cth. Record of Inhibitions, Homings, Interdictions, and Discharges of these. 

All these deeds require to be very carefully collated, and each deed or other instrument signed by 
the engrosser and collator in the record, and docquets put upon each particular article and voucher, 
specifying the name of the writer, the collator, and the date on which it was subscribed, which require 
much attention, and occupies much time ; and were the smallest letter or figure omitted or neglected, 
the Clerk is subject to the highest penaliies. 

For the safe preservation of these deeds and records, which all remain with the Clerk (with the 
exception of the record of Inhibitions, which goes to the General Register), the Clerk has built a 
large well-aired room — proof against fire — and completely protected from any attack from without. 

The Sheriff Clerk subscribes all libels, complaints, and other writs to sue process ; and when these 
come to be litigated, he is answerable for the whole papers that come before the Court. These 
processes are very numerous; and the care of the same, with the innumerable bills, deeds, and other 
documents produced in a process, he is answerable for; and in case of the smallest omission he is 
not only liable to high penalties, but subject to an action of damages. 

The Sheriff Clerk expedes all General and Special Services of Heirs, and the Infeflments that 
follow thereon, and does the whole duties, and executes the whole writings, the Sheriff being only 
present at delivery of infeftment. 

The Clerk keeps the whole accounts relative to the public disbursements of the county under the 
authority of the Sheriff, and procures sworn vouchers. 

The fees payable for the foregoing very important duties are all, except the last, extremely small, 
and collected in shillings and pence ; and the account of fees, by order of Act of Sederunt of the 
Court of Session, are appointed to be kept in a very minute and particular manner. They are split 
into no less than twenty different branches, and the collecting, engrossing, and keeping the accounts 
in that form, is almost the whole business ^f one Clerk alone. 

The next thing the Clerk has to state is, that Government having thought it proper to appoint a 
Sheriff Substitute for ihe Western District of the county of Fife, the Sheriff Clerk was obliged to 
establish an office at Dunfermline, attended with all the expense neceissary for that purpose, which, as 
afterwards will appear, considerably reduced his emoluments. Besides, the present Sheriff Clerk 
paid\ very high sum for his office, the purchase of which was legalised by a Commission under the 
Great Seal at the time. Farther, Mr. Horsbrugh is Sheriff Clerk of one of the medium counties, 
and as such, has suffered much by the new arrangements made for conducting th^ Office of Sheriff 
Clerk, by the Act of Sederunt of the Court of Session, 27th January 1830, which took place 15th 
May, which, though it might increase the emoluments in some matters, particularly the Small Debt 
Court, yet materially reduced them in others, from the great addition of labour and trouble, with an 
inadequate return of keeping the accounts. 

In order to bring forward the information correctly, and even to save much investigation to the 
Commissioners, the Sheriff Clerk finds it proper to answer the first question for the first year, by 
conjoining the 1st, 7th, and 9th Queries ; and> in answer to these, the following return is made : — 

Eaitem Districty 1830. £. s. d. 

Total amount of the Fees, Charges, and Emoluments of every description • , 582 8 llj^ 



Retarns 

by Sheriff Clerks of 

Scotland. 

Amount of Fees, 
from 1830 to 1834. 



fVeUern DUiricty 1830. 
Total amount of the Fees, Charges, and Emoluments of every description 



135 14 2 



The establishment in the Eastern District is carried on by three permanent Clerks, 
and two Assistants ; the three former are solely employed in the execution of the 
duties of the Office of Sheriff Clerk. The salaries of the permanent Clerks, or 
those constantly employed, have varied considerably in the course of the five years 
which are now to be reported on, but are lower at the present time than in any of 
the other four years, and the Sheriff Clerk shall take them at that standard : — 

1st. A head or principal Clerk, to whom the Sheriff Clerk gives a 
deputation, in order to enable him to sign ordinary Sum- 
monses, Small Debt Summonses, Extracts of Deeds and £, x. 

Decrees, &c 75 

2nd. Two other permanent Clerks, £35 each 70 

Sid. The Sheriff Clerk has always two assistant Clerks, and their 
salaries vary frequently, even within the year, that he cannot 
attach to each year the exact sum. ' He may, however, fairly 
take them, as they are almost constantly employed, more 
particularly in engrossing in the Records, at £30 each • . 60 








Carried forward 



S.L R. 



£205 718 3 1*, 
K 
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Betmiii £• s» <{• £• t. dL 

byShniffClerlaof Brought forward 305 718 3 IJ^ 

•». The other Expenses of the Establishment in the Eastern District are 

Amount of Feet, as follows : — 

from 1830 to 1834. £. «. d. 

Government duty on five Clerks 7 10 

Office Rent, and for the accommodation of a large, 

secure, and well-aired safe for the Records . . • 30 
Stationery, including Roll, Diet, and Account Books, 

made agreeable to Act of Sederunt 35 

Paid 1 RegisUr for Deeds 1178 

1 Do. for Protests 1 17 8 

1 Do. for Homings 1 17 8 

Printing Small Debt Summonses and Arrestments, 

under Small Debt Act 7 17 

Small Debt Court Book 0150 

Notary Tax .800 

Coal and Candle, and Servant for keeping Office Rooms 

clean 25 

Postages, Carriages, and other incidental Expenses • 8 3 

122 18 

Expenses of Establishment in Western District 

Half of the gross amount of the Fees allowed by the 
Sheriff Clerk to his Depute. This sum, for the year 
1830, amounted to 67 17 1 

Allowance to him for an Assistant Clerk . • « . 25 

92 17 1 

420 15 1 



Free produce for 1830 £297 8 Oj 

To explain the Profits of the Depute of the Western District, he has 
affi^rded the Sheriff Clerk the following information : — 

Half of the gross Produce, as before stated . . . 67 17 1 

Expense attending this — 

Office Rent ; £15 

Coal and Gas 7 

Stationery 10 

Auctioneer's Fees for Sale under Sheriff's 

Warrant 550 

37 5 

Free Emoluments of Depute Clerk . . £30 12 1 

The foregoing statement of Expenses may appear high, but the Sheriff Clerk courts the nicest 
inquiry into every article that is stated for ascertaining the truth. 

The Expense of the Eastern and Western Establishments varies so very little in every year, that 
the Sheriff Clerk, to save repetition, will take that Statement of Expenses for each of the five years 
for which he is appointed to report ; and these five years will then stand as follows, viz. — 

1st Year, from Whitsunday 1829 to Whitsunday 1830. 

Total Amount of Fees, Charges, and Emoluments, t;i2.— £. s. d, £. s, d. 

Eastern District 582 8 11^ 

Western District . 135 14 2 

718 3 14 
Expenses necessary to produce this sum, as above detailed . 420 15 1 

297 8 Oi 

2nd Year^jrom Whitsunday 1830 to Whitsunday 1831. 

Total Amount of Fees, Charges, and Emoluments, viz. — 

Eastern District 642 9 

Western District 140 19 

782 19 9 
Expenses, as above detailed « • • 420 15 1 

362 4 8 

3rd Ytar^from Whitsunday 1831 to Whitsunday 1832. 

Total Amount of Fees, Charges, and Emoluments, viz, — 

EasUrn District 640 5 5 

Western District 163 14 5 

803 19 10 

Expenses, as above detailed 420 15 1 

383 4 9 

' Carried forward £1,042 17 5^ 
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£,. *. d. Betnni* 

Brought forward 1,042 17 H *^®S^£S^*''^ 

Ath Year, from Whitsunday 1832 to fPTUtsunday 1833. Amou^Fee^ 

Total Amount of Fees, Charges, and Emoluments, viz. — £• «. d. firom 1830 to 1834 

Eastern District 620 8 10 

Western District 143 4 5 



763 8 3 

Expenses, as above detailed 420 15 1 

bth Year^from JFhitmnday 1833 to H^hitsuTiday IQU, 
Total Amount of Fees, Charges, and Emoluments, viz, — 

Eastern District 641 7 6 

Western District 167 1 8 

808 9 2 

Expenses, as above detailed 420 15 1 



342 13 2 



387 14 1 



£1,773 4 8i 

Annual average profit for 5 years 354 12 11^ 

The Sheriff Clerk of Fife paid for his office no less a sum than 
£2,300 ; and if he was to charge, which he is justly entitled to do, the 
expenses of the insiurancc on his life, at the rate of 10 per cent, it would 
appear that the Sheriff Clerk is sustaining the whole labour and respon- 
sibility of the office almost without any remuneration, after deduction of 
what it has actually cost him, including his assurance, say • . • • 230 

£124 12 llj 

What is before stated answers the Queries Nos. 1, 7, and 9. The Sheriff Clerk shall now proceed 
to state his answers to the other Queries. ' 

Query 2nd. ** To state the amount of all Fees levied or leviable by you under the Small Debt Act, 
during each of the said five vears." 

£ 

1830 127 

1831 150 

1832 156 

1833 140 

1834 170 



1. ■ 


d. 


17 


2 


15 


1 


5 


10 


8 


4 


11 


10 



£745 13 3 



Query 3rd. ** To state the amount of the Fees levied or leviable by you upon all Precognitions, 
during each of the said five years." 

£ s. d. 

1830 16 7 

1831 19 7 

1832 26 4 

1833 28 3 

1834 31 9 



£121 10 



Query 4th. " To state the amount of all Fees levied or leviable by you upon all proceedings under 
the Bankrupt Statute, during each of the said five years." 





£, s. d. 


1830 .... 


... 300 


1831 .... 


... 3 12 


1832 .... 


. . . 17 


1833 .... 


... 1 10 6 


1834 .... 


... 220 



£11 1 6 



Query 5th. *' To state separately all the Fees, Charges, and Emoluments levied by you, and not 
comprehended under the three last heads.** 

£. s. d. 

1830 570 18 11* 

1831 609 5 8 

1832 620 13 

1833 593 11 5 

1834 604 6 4 

£2,998 15 4* • 

K2 
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Returnt Query 6th. ** To specify the authority under which all and each of the said Fees and Charges are 

by Sheriff Clerks of levied or leviahle." 

The authority under which the Sheriff Clerk levies his fees are, the Act of Sederunt of the Court 

AmonntofFees, of Session, 27th January 1830, which took effect May 1830, and the Exchequer Table of 

rom 1830 to 1834. Fees, 2nd June 1812. 



Query 8th. 
the office. " 



*To state the date of your appointment as Sheriff Clerk, and the sum, if any, paid for 



The date of Mr. Horsbrugh*s appointment as Sheriff Clerk is 10th March 1798, and the sum 

paid for his office is, as before stated, J^2,300. 
The present Sheriff Clerk was appointed Clerk Depute by his father in 1784, and continued to- 
act as Sheriff Clerk Depute until his father*s death, when he purchased the commission, and 
thus has been in the active duties, as a practical Sheriff Clerk, for 50 years, 14 of which he has 
acted as Depute, and 36 as principal Sheriff Clerk. 
Query 10th. " To state the duties performed and the attendance pven by you, the average number 
of days or weeks during which the present Sheriff Clerk has been resident at the seat of the Sheriff 
Court during each of the said five years." 

The duties of the Sheriff Clerk are detailed in the first part of the Return. The attendance given 
by him is from ten forenoon to three afternoon, and from six to eight evening. It is never 
less than this, but frequently, in a press of business, the office is open for more hours. The 
Sheriff Clerk sits in the room adjoining the public office, and superintends all that is going on* 
He has not been absent during the whole time, since his appointment as Sheriff Cterk Depute 
to the present period, more than eight days at a time during the whole period of his incum- 
bency, unless when cafled from home on his professional business, and that has only happened 
two or three times during the whole period he has acted as Sheriff Clerk. 

Query 11th. **To specify any office, calling, or employment other than the Sheriff Clerk's duty, 
exercised by the Sheriff Clerk, in the same or any other place, whether within or beyond the county.'* 

The Sheriff Clerk possesses other employments in the county town where he resides, but none 
beyond the county ; and none of these interfere with, or interrupt, in the smallest degree, his 
constant attention to the duties of his office as Sheriff Clerk. 

In conclusion, the Sheriff Clerk begs lerfve to make the following remarks: — 

That the Sheriff Clerks of medium counties, who purchased their Offices, have suffered severely by 
the alteration of times, and the intervention of new laws; and the Sheriff Clerk of Fife, owing to his 
peculiar situation, has felt that beyond the Sheriff Clerks of all other medium Counties in Scotland* 
Because ^ 

1st. Notwithstanding, the population of Fife, nearly the half of that population belong to Royal 
Burghs, of which there are no less than seventeen in the county, in each of which the Magistrates hold 
Courts, and whose decisions are much more effectual than those pronounced by the Sheriff, even in the 
Small Debt Court, because their decrees not only contain warrant to arrest, but warrant to ward or 
imprison on a charge of six days. 

2nd. Government having appointed a Substitute for the Western District of Fifeshire, consisting of 
eight parishes, obliged the Sheriff Clerk to appoint a Depute, and keep up an establishment for that 
district, which has diminished his emoluments for that quarter by a sum not iess than £92. 17^. Irf. 
yearly, beyond the half of the emoluments arising from the district, it having been impossible to find 
a qualified and responsible Depute at a less rate. 

3rd. The Sheriff Clerks of medium counties have suffered a diminution of their emoluments by 
several enactments of the Legislature, particularly the following : — First^ by a number of Acts passed^ 
particularly 39th and 40th Geo. III. cap. A6, and 6th Geo. IV. cap. 48, enabling Justices of Peace to 
hold Small Debt Courts in Scotland. Second, by an Act authorizing the SheritFof Edinburgh to act 
as Sheriff for any county in Scotland in the services of heirs, by which the Sheriff Clerks fbr other 
counties have been deprived of a great part of their emoluments, arising out of scr\'ices, as the pro- 
fessional gentlemen in Edinburgh find it more convenient to bring on the services before the Sheriff 
of Edinburgh ; and the Sheriff Clerk will venture to say, not with the diminished expense to their 
constituents. Thirds by the Act 6th Geo. IV. cap. 24, and 10th Geo. IV. cap. 55, authorizing the 
Sheriffs of counties to judge in a summary way in cases extending to £100 Scots, and enacting a 
very inferior Table of Fees to the Sheriff Clerks for their duties. 

By all which Acts the emoluments of the Sheriff Clerk of Fife have been reduced to the small sum 
of £124. 12*. ll^d, (as will appear from the foregoing state), little more than the salary of a common 
writing clerk, and not amounting to one-sixth part of the emoluments he would have been entitled to 
by the Act of Sederunt 1748, guaranteed to him by his commission under a chartered right, and 
sanctioned by several Acts of Parliament. 

For these reasons the Sheriff Clerk, with the highest deference, begs leave to represent it as his 
humble opinion, that it is almost impossible to make a just and equitable Table of Fees, applicable, 
generally, to all the counties in Scotland ; and that he humbly apprehends, that id making any new 
Table of Fees for the Sheriff Clerks, it will be necessary to divide the counties into classes, for the 
j)urpose of regulating the Fees for each according to their respective situations, and particularly for 
those great and populous counties that derive advantage from tiie profits of the Small Debt Court, and 
other peculiarities, which the medium coimties are deprived of. 

Reported by 

(Signed) THO* HORSBRUGH, 

Cvpar, leth December 1834. Sherif Clerk of Fife. 
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1830 
1831 
1832 

1833 
1834 



Total 
Amount of 

Fees 
levied as 

Sheriff 

Clerk. 



Amount of 

Fees 

levied under 

Small 

Debt Act 



£. «. d, 
1164 13 10 

1325 2 

1292 6 3 

1405 18 10 

1240 10 9 



Amount of 

Fees 
levied upon 

Pre- 
cognitions. 



£. «. d, £. 9. d. 
252 14 2 43 17 11 

61 16 2 

46 10 

94 8 4 

82 8 4 



322 


1 





360 


17 


11 


388 


10 


3 


361 


14 






Amount of 
Fees 



Amount of 



levied under other Fees 



Bankrupt 
Statute. 



levied.* 



£. t. . 



3 3 
3 13 



£. /. d, 

868 1 9 

9J1 3 

884 18 4 



Amount of 
Annual 

Expense of 
Sheriff 
Clerk's 
Office.t 



£. «. d. 

322 10 

439 2 5 

396 15 10 



919 17 3 401 1? 10 
792 15 5' 390 7 3 



Date of 
Appoint- 
ment 
as 
Sheriff 
Clerk. 



1811 



Sum 

Paid for 

OfBce. 



£. 
1000 



Attendance 

given 

by Sheriff 

Clerk-t 



Office 
or Employ- 
ment 
other than 
Sheriff 
Clerk. 



2^ fi-S . 
W3 *> B S 



Resi- 
dence of 
Sheriff 
Clerk.: 



* In this column are included all other Fees received from Exchequer, except for' Precognitions. 

f To each item of this column there falls to be added £100 as annual interest, at 10 per cent, of sum paid fur office. 

X From 15th May 1829 to 15th May 1830, I re%ided within the county, and attended personally in Sheriff Clerk's 
Office, in assisting and conducting the business, from ten a.m. till between four and five p.m. daily. 

From 15th May 1830 to 15th May 1831, 1 attended and assisted in discharging the business and duties of my office 
about five or six davs each month. 

From 15th May 1831 to 15th May 1832, ditto ditto. 

During the year from 15th May lb32 to 15th May 1833, I resided five months in the county, and assisted in dis- 
charging the duties of the office every day from ten a.m. till between four and five p.m. ; and, during the remainder of 
the year, I attended and assisted in discharging the duties of my office for five or six days each month. 

From 15th May 1833 to 15th M^y 183-1, 1 attended and assisted in discharging the duties of my office about five or 
six days each month. 



Returns 

by Sheriff Clerks of 

Scotland. 

Amount of Fees, 
from 1830 to 1834. 



Number of Deputes*. 

Substitutes . 
Assistants . 
Apprentices. 



9 > 

9 9 



Clerks Employed 

in Sheriff 

Clerk's Office. 



2 

None 
2 
3 



Fees Paid to 
each. 



One at £102 
the other 80 

at £40 each 
at £6 each 



* Besides these, I have a Depute at Brechin, and another at Arbroath, who receive no salaiy, but a commission for 
signing summonses, &c., and issuing small debt summonses occasionally in these towns. 

In terms df the prefixed requisition, the above is the Return of 

(Signed) PATRICK ORR, 

Sheriff Clerics Office^ Forfar^ 23rd April 1835. Sherff Clerk of Forfarshire. 







No. XVI 


.—RETURN by the Sheriff Clerk of Haddingtonshire. 








i 

a 
f» 

a 

> 

I 

< 

-a 
I 


i 

B 

TO 

1 

d 

■u 
3 

n 

i 

Urn 


a 

§ 

B 

< 


Amoimt of Fees levied upon Precognitions in 
Terms of Exchequer Regulations. 


g 

d 
a 
PQ 

.1 

s 

M 

1 

11 


Amount of other Fees levied, and Classification thereof. The Fees for 
the first Year, Whitsunday 1829 to WhiUunday 1830, being levied 
under Act of Sedertmt 1743, and the subsequent Years under Act of 
Sederunt, 27th January 1830. 


PERIOD. 


Fees of Original Summonses or 
Petitions, including Sequestra- 
tions, as also on certifying Labels, 
and on Precepts of Arrestment or 
lousing thereof. 


Fees of Defences or Answers to 
original Petitions, or of other 
fiist Paper for a Party complain- 
ing. 


-IIP 

liiii 


nnl 


• 1 

§ 

S 

1 

3 


Fees for taking Inventory in Se- 
questrations, Fees of Warrants of 
Sales, and on Sales. 


KUtm4i7l829tol 
WkitRMUy 1830. j 

1830 to 1831 

1831 „ 1832 

1832 „ 1E33 

1833 „ 1834 


£. ». d. 
475 4 11} 

367 16 4 

364 7 10 

407 5 3 

390 3 8 


£. *. d. 
63 13 2 

52 16 4 

40 3 10 

49 19 4 

69 5 6 


£. «. d. 
23 10 

10 15 

18 1 

21 19 

18 18 


£. t. d, 
5 5 

9 

. • 

1 19 


£. *. d, 
21 11 5 

26 17 10 

24 4 

24 9 

23 12 


£. *. d. 

16 

5 8 6 
5 6 

3 5 

4 10 


£. *. d. 
8 4 9 

53 16 3 

39 14 9 

36 1 3 

33 17 


£. *. d. 
13 19 

10 15 3 

12 11 10 

18 8 6 

17 11 


C. .. d. 

. • 

1 14 6 
1 

• • 
1 2 


£. s. d. 
108 3 10 

44 19 10 

20 12 

23 17 8 

43 7 
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Return by the Sheriff Clerk of Haddingtonshire — oonHnued. 



PERIOD. 



Amount of other Feet levied, and Clutification thereof, Stc.^comtimied,) 



<3 






a 



.5 ° 

m ^ 



3 
s 

I 



-3 
C 

o a 

i| 



1 

I 



o " 



Mil 

i o ^ '*■ <j 

M S ■' •* 



ed 



11 



§ s s ^ • 
•si 8 so 

^ agio's 

^ *.^ "S «« e 

,a*u a o.S 



ill 

if" 

s Is 



ijs 

O it 

I" 









Whit«i.dayl829tolQ ,y ,^ 
WWt«iid.y 1830./*' *^ *"* 

1830 to 1831 



1831 „ 1832 

1832 „ 1833 

1833 „ 1834 



£. <. d. £, «. d. 
2 12 53 16 3 



£. «. c/. £. «. </. 



6 8 8 

6 3 3 

2 16 

3 6 3 



10 5 

10 4 6 

7 8 10 

9 15 



16 3 

16 2 6 

13 18 2 

18 14 6 



1 1 6 

1 4 6 

13 6 

5 8 6 



14 18 6 
43 8 6 

35 11 



I 



£. t. d,£. t. d, 

20 1 6*24 12 8 

14 6 4 60 16 8 

I 

34 19 1070 6 4 

35 17 031 
30 2:25 17 



£. «. d. |£. 9, d, 

52 10 76 8 

36 4 2 

20 5 

137 12 

45 9 9 



Eh. «» 
- I is 



at;- r.r 



Returns 

by Sheriff Clerks of 

Scotland. 

Amount of Fees, 
from 1830 to 1834. 



Number of Deputes 

, , Substitutes at £30 each . 
, , Assistants • . • • 

Deduct 1 Substitute and Apprentice! 
for other Business . • . • j 


Avera;^ for the last Five Yean. 1 


Clerks Employed 

in Sheriff 

Clerk*8 0£Bce. 


Fees paid to 
each. 


1 

2 

1 

• a 


£60 
60 
Apprentice. 


£120 
30 


^£90 



Other Expenses of Sheriff Clerk's Office— average Five Years. 

Expense of Coals £ 5 

Office Rent 10 

Cleaning Office, putting on Fires, &c. • • 5 

Candles 8 

Stationery 15 

Court and Record Books 6 

Printing Small Debt Complaints . • . . 8 

Licence 8 

£60 



Haddington^ %ih November 1834. 



(Signed) HENRY M. DAVIDSON, 

Sheriff Clerk. 
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APPENDIX TO THE FOURTH REPORT FROM 



Setumi Salaries and Allowances made to Deputes and Clerks employed in the Offices of the Sheriff Clerk ia 

by Sheriff Clerks of the several Districts of Inverness-shire. 

Scotland.. 

Amount of Fees, 
from 1830 to 1834. 



1. Depute or Principal Clerk at Head) 

Office, Inverness J 

Two Assistant Clerks at ditto . • .•! 

2. Depute Clerk, Fort-William . . • 

3. , , Portree 

4. , » in Long Island • • 


Clerks Employed 

in Shenff 

Clerk's Office. 


Fees paid to 
each. 


Donald M'Kenzie . 

William Austin 
James Cameron . 
William Kinloch . 
D. C. Matlieson . 
J. B. Lauder . . 


£40 

40 

40 
3.5 
20 


£175 



Inverness^ lih November 1834. 



(Signed) 



PATRICK GRANT. 







No. XVIII.— 


RETURN by the Sheriff Clerk of Kincardineshire. 








Total 
Amount of 


Amount of 
Fees 


Amount of 
Fees 


Amouut of 
Fees 


Amount of 


Amount of 
Annual 


Date of 
Appoint- 


Sum 


Attendance 


Office 
or Employ- 


Resi- 




Fees 

levied as 

Sheriff 

Clerk. 


levied under 

Small 
Debt Act. 


levied upon 

Pre- 
cognitions. 


levied under 

Bankrupt 

Statute. 


other 
Fees levied 


ExptBseof 
Sheriff 
Clerk's 

- Office. 


ment 
as 

Sheriff 
Clerk. 


Paid for 
Office. 


given 

by Sheriff 

Clerk. 


meut 

other than 

Sheriff 

Clerk. 


denceof 
Sheriff 
Cleik. 


£. «. d. 


£, *. d. 


£. *. d. 


£. *. d. 


£. *. d. 1 £. «. d. 


-3 




^^ 


'!'§ 




1830 


242 3 3 


35 17 


10 3 6 


• • 


196 2 9 1 60 9 


CM 


Nil. 


i^ 


K«- 




1831 


291 14 


57 7 4 


10 10 


• • 


223 16 8 


60 


2oo 




•g .3 




S 


1832 


203 13 1 


52 9 4 


20 


• . 


215 3 9 


CO 


il 




S*6 


I'T 


1 


1833 


395 4 4 


64 9 4 


22 8 


• • 


308 7 ' 80 


e 

a 




-Ji 


■ 11 

§25 o 


3 

9i 


1834 


364 1 8 


81 17 4 


11 3 6 


2 8 


263 12 70 


o 




i^^ 


OOP 





Number of Deputes . 
, , Substitutes 

• , Assistants 



ClerfcsE^^^oyed ^.e. Paid to 
Clerk 8 Office. 



each. 



Sometimes one! £40 to £ 60 
None. 



Stonehaven, Sih November 1834. 



Made and returned by me 
(Signed) 



WM. STEWART, 

Sherif Clerk. 



1830 
1831 
1832 
1833 
1834 



No. XIX.— RETURN by the Sheriff Clerk of Kinross -shire. 



Total 

Amount of 

Fees 

levied as 
Shcriir 
Clerk. 



£. «. d, 

149 3 

153 4 4 

147 18 

139 7 

128 16 6 



Amount of 
Fees 



Amount of 
Fees 



levied under levied uiK>n 

Small I Pre- 
Debt Act. cogpaitions. 



£. *. d. 

28 4 6 

26 19 

24 9 

21 8 

22 16 



£. *. d. 

7 8 

8 9 6 
7 4 
6 7 
5 8 



Amount of 

Fees 

levied under 

Bankrupt 

Statute. 



Amount of 

other 
Fees levied. 



Amount of Date of 

Annual Appuint- 
Expense of ment 

Sheriff 

Clerk's 

Office. 



£. t. d. 



17 



£. t. d, 
113 7 6 

127 15 10 



10 6 115 5 6 
111 12 



ICO 12 6 



as 
Sheriff 
Clerk. 



H ^ 

a» ^ 
be 
god 
a! <N 
> ^ 



•-3 

< 



Sum 
Paid for 
Office. 



Nil. 



Attendance 

given 
by Sheriff 

Clerk. 



CO c> 

s-g 

»^ 

»-^ o 
So 



Office 

or Appoint- 

meot 

other than 

Sheriff 

Clerk. 



I'* .2 

MS 
^f5 



Resi- 
dence of 
Sheriff 

Clezk. 



Kinross. 
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i 

Number of Deputes • • • 
,, Substijtutes • . 
,, Assistaots 


inShenff 
Clerk's Office. 


Fees Md to 
each. 


• • 

• • 

• • 


) This indoded 
> in expense of 
j Office. 



Behnma 

by Sheriff Clerki of 

Scotland. 

Amount of Fees, 
from 1830 to 1834. 



(Signed) 



PETER MACGILL, 

Sherif Clerk. 



No. XX.— RETURN by the Stewart Clerk of Kirkcudbright. 



I Total 
Tears : Amount of 
endiofr { Fees 
at Whit- leriedas 



sanday. 



1830 
1831 
1832 
1833 

1834 



Stewart 
Clerk. 



Amount of 
Fees 

levied 

Small 
Debt Act. 



under levied 



£. $. d. 
381 11 4 

352 2 6 

372 3 8 

326 5 7 

381 17 10 



£. t. d, 

35 7 3 

41 16 6 

53 6 3 

54 12 8 
54 7 2 



Amount of 
Fees 
upon 
Precogni- 
tions, &e. 



Amount of 
Fees 

levied under 
Bankrupt 
Statute. 



£. t. d. 

15 13 2 

58 6 

62 8 3 

42 11 2 

74 6 8 



Amount of 

other 
Fees levied. 



£•«.<!. 



14 



1 5 



Amount of 
Annual 

Expense of 
Stewart 
Cleik*s 
Office. 



Date of 
Appoint- 
ment 

as 

Stewart 

Clerk. 



£. «• <L £. s. d. 

330 10 11 107 8 ©• 

250 16 
256 9 8 
229 1 9 

251 19 



15th July 
1805. 



Sum 

Paid for 

Office. 



Attendance 

given 
by Stewart 

Cferk. 



£. 

780 



Office 

or Employ- 
ment 
other than 
Stewart 
Clerk. 






I.S 

if 



Resi- 
dence of 
Stewart 

Clerk. 




Neie.^The rooms occupied as the Stewart ClerVs office are also occupied as the Cummissaiy Clerk's office. The 
expense here stated for Rent, Fuel, and for Clerks, are for t>oth offices. 

* The expense in other years may vary a little, but it is triffing ; it is as follows : — £. t. d. 

^ Office Rent 10 

Fuel 6 

SUtionery, Ac 15 

Records 550 

Repairs 1 11 6 

Postages irrecoverable 1 11 6 

licence to act as Notary ® ^ '^ 

Interest on Sum paid for Office and Insurance of his Life • • < ao n 





60 



£107 8 



Number of Deputes in 1880 

Do. of Do. in 1831 

Do. of Do. in 1832, 1833, and 1834 

Do. of Assistants or Writing Clerks, in) 
1830, 1831, 1832, 1833, and 1834 . .) 



Clerks 

Employed in 

Stewart Clerk's 

Office. 



One 

One 

One 

f£20 
Three ^ 10 



Fees paid to 
each. 



{One-tbirdofFees, 
afttnr deducting 
all Eipense. 
£70 

{One-half of Fees, 
after deducting 
all Expense. 

£35 



These are levied or leviable. by Acts of P&rliament — and by Acts of Sederunt of March 1748 — 
Barons of Exchequer's Order of 2nd June 1812 — and Act of Sederunt 1830. 

The Depute and Clerks are employed by the Stewart and Commissary Clerk in these offices, and 
by none other. 

The Stewart Clerk has resided constantly at the seat of the Stewart Court since April 1822, and 
done the duties personally ; but for the accommodation of himself and the lieges he kept, for several 
years after 1805, the period of his appointment, two Deputes; but after he came to reside in Rirkcud- 
brifcht, in 1822, only one. 

The duties performed by the Stewart Clerk are — Signing Summonses or Libels which are drawn 
by Procurators — drawing and issuing Small Debt complaints — Warrants on Petitions, and other 
judicial proceedings -* extracting Processes — recording Deeds, Protests, Homings, Inhibitions, 
Improvements on Entailed Estates, and Inventories of Heirs entering cum beneficio invmtarii^ and 
if^suing Extracts — expediting General Special and other Service — passing Infeftments on Chancery 
Precepts — writing Eiamination of Bankrupts — attending Registration and Appeal Courts and 
Elections, and relative writings — writing procedure fixing County Fiars or prices of Grain — 
directing the publication of Royal Proclamations — superintending, under the direction of the Stewart, 
execution of Writs of Extent, and other Writs from Exchequer— writing Precognitions, &c in cases 
of Crime — attending the Stewart's Courts, both Civil and Criminal — making and keeping Record of 
Lists of Jurors, and making Lists thereArom for trials before the Circuit and Stewart Courts — and 
acting as Clerk to the Stewart in all his other official or ministerial duties. 

(Signed) DA*^. MELVILLE, 

Stewart Clerk of Kirkcudbright. 



S.L.R. 
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APPENDIX TO THE FOURTH REPOKT FROM 







No. XXT.— 


RETURN by the Sheriff Clerk of Lanarkshire. 








Year. 


Total 
Amount of 
Fees 
levied as 
Sheriff 
Clerk. 


Amount of 

Fees 
levied under 

Small 
Debt Act 


Amount 
of Fees 
levied 
upon 
Precog- 
nitions. 


Amount of 

Fees 

levied under 

Bankrupt 

Statute. 


Amount of 

other 
Fees levied. 


Amount of 

Annual 

Expense of 

Sheriff Ckrk*a 

Office. 


Date of 
Appoint- 
ment 

as 
Sheriff^ 
Clerk. 


Sum 
Paid for 
Office.* 


Attend- 
ance 

given by 
Sheriff 
Clerk. 


OflBceor 
Employ, 

ment 

othertiuQ 

Sheriff 

CleriL. 


deneerf 
Sheriir 
Clerk. 

S 
2 

I 
S 
e 

f 

n 
J: 

M 


1830 
1831 
1832 
1833 
1834 


£. t. d. 
2,646 16 -0 

3,226 8 5 

3,569 19 7 

3,648 16 5 

3,348 11 


£. t. d, 
935 

1,153 15 6 

1;185 18 10 

1,417 15 6 

1,481 10 5 


£. 
270 

250 

235 

290 

• • 


£. ». d. 

• • 

38 17 
58 16 
72 13 6 
20 9 6 


£. *. d. 
1,441 16 

1,783 15 11 

2,089 2 9 

1,868 7 5 

1,846 11 1 


£.«.<<. 
1,683 17 

2,292 18 4 

^,206 17 

2,130 10 

1,576 17 


1 

Jt 00 




The Principal Sheriff Clerk baa 
not resided in the Gountr for 
•ome years past. He is nere 
occasionally three or four times 
in the year, for a few days. 


2 
.is 

a 



Returns 

by Sheriff Cleiks of 

Scotland. 

Amount of Fees, 
from 1830 to 1834. 



* The present principal Clerk was appointed upon the resignation of the fonner Cleik. 

who retixed upon an annuity, was estimated at •« 

Sum paid to Keeper of Signet 



The life of the late CWk, 
« £1,500 
• 3,500 



£5,000 

Tlie foregoing Schedule commences, as regards the Fees and Emoluments received, with 15th 
May 1829, and ends 15th May 1830, and so on yearly down tal5th May 1834. With reference to 
the first of these years the accounts were not then kept in a classified formi and the Fees of Bankrupt 
Examinations were mixed up with the General Fees, and cannot therefore be stated separately. 

The Fees received upon Precognitions are audited at the Exchequer* and passed annually ; but 
from the deductions made, it is not possible to condescend upon the exact amounts received. The 
sums stated under that head, however, it is believed, will be found pretty correct. The aceovBt 
for the year ending at Whitsunday last is at present under audit, and the amount not ascertaioed. 
But it will be less than the previous year, and is not filled up. 

The Sheriff Clerk of Lanarkshire did not accept or act upon the Interim Table of Fees provided 
by Act of Sederunt of 27lh January 1830. He continues to take the Fees payable under the Acts 
of Sederunt and Adjournal 1748, and the subsequent Statutes and Acts of Sederunt regulating 
Sheriff Clerks' fees. 

The Deputes and Assistants, or Writing Clerks, are specially named, with the allowance paid tt 
each separately. They are all paid by stated Salaries, except the Reporter, who has been twenty-two 
years Depute Clerk, and participates in the fees. They are all exclusively employed in discharging 
the duties of the office. 

All which is humbly Reported by 

(Signed) JA. M'HARDT. 

Shff. Clk. Dept. of Lanarkshire. 
Sheriff Clerk's Office, Glasgow, Ibih Nov. 1834. 



Number of Deputes at Glasgow . 

Do. do. at Hamilton • 

Do. do. at Lanark * • • 



Number of Assistants or Writing Clerks , 
at Glasgow •••••••• S 



Do. do. at Hanulton 



Clerks Emplojred in Sheriff 
Clerk's Office. 



U James M'Hardy • 

2. John M'Donald . 

3. John Leslie • . 

4. Andrew T. Waterson 

1. Neil M'Gill . . 

2. William Baird • 

3. J. W, Gordon • 

4. Alex. Mitchell . 

5. Robt Graham • 

6. Francis Paterson 

7. David Leslie . • 

8. John Speirs • • 

9. John Henderson, and 
other occasional Clerks 

1. James Youag . 



To Rents of Offices, Stationery, Printing, Record^Books, Coal and 
Candle, Sweeping and Cleaning Offices, Police, and other Assess- 
ments, Bar Officer, and Incidental Expenses .•«•••• 



Fees paid to each. 



I A division of Feet with 
I Principal Clerk. 
£. s. d. 



150 
150 
80 
80 
80 
70 
80 
«0 
50 
40 



40 
50 



50 



980 '0 
99« 17 



£1,576 17 



The Reversion, including the Precognitions, is divisible between flic Principal Clerk and the 
Reporter. In the previous years, the proportion falling to the latter is included in the annual 
expenses of the office. 

(Signed) J. M'H. 
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No. XXII.— RETURN by the Sheriff aerk of LinUthgowshire. 



1830 
1831 
1832 
1833 
1834 



Total 
Amount of 

Fees 

levied at 

Sheriff 

Clerk. 



levied onder levied upon 



£. t. d, 

142 2 3 

197 5 5 

176 15 2 

241 6 6 

206 13 li 



Amount of 
Fees 



Small 
Debt Act. 



£. t. d. 

29 10 
45 8 
38 2 

30 8 6 
38 6 



Amount of 
Fees 



Pre- 
cognitions. 



Amount of 

Fees 

levied under 

Bankrupt 

Statute. 



£. 9. d. 

19 10 6 

22 3 10 
18 15 6 
25 4 

23 15 4 



£. <. d. 



2 12 6 
1 11 6 



Amount of 

other 
Fees levied. 



£. t. d. 

93 1 9 

129 13 7 

117 5 2 

184 2 6 

144 17 ^ 



Amount of I Date of 
Annual { Appoint- 
Expenseofi ment 



Sheriff 
Clerk's 
Office. 



as 
Sheriff 
Clerk. 



£. t. d. 

23 7 10 5th May, 



25 14 

22 8 

32 11 6 

28 6 



1804 



Sum 

Paid for 

Office. 



£. 
1,000 



Attendance 

given 

by Sheriff 

Clerk.* 



Office 

or Employ- 
ment 

other than 
Sheriff 
Clerk.t 



Resi- 
dence of 

Sheriff 
Clerk.! 



* The Sheriff Clerk performed the duties of the Office in person, down to the period of his removal to Falkirk ; and Returns 

the duties have since been performed partly by him and partly by his Depute, but no account of his attendance has been by Sheriff Clerks of 

kept, not being aware that such might be required. Scotland* 

f Ccmimtssary Clerk, Clerk to the Linlithgow Turnpike Trustees, Clerk to Commissioners of Supply for Linlithgow- — r 

shire. The Sheriff Clerk likewise practises as a Procurator in the Sheriff Court of Stiriingshire. Amount of Fees, 

X The Sheriff Clerk resided in the town of Linlithgow, from the date of his appointment down to 1828 ; and since that from 1830 to 1834. 
period he has resided at Merchiston Hall, near Falkirk. 



Number of Deputes . • . 
,, Substitutes . . 
,, Assistauts • 


Clerks Employed 

in Sheriff Clerk's 

Office. 


Fees 
Paid to each. 


One. 
None. 
None. 


70 Guineas. 



EXPENSES. 

Office rent and repairs, average 

Coal and Candle 

Stationery and Books • • . . 
Printing small debt Summonses • 
Occasional writings, average . , 
Servant for cleaning Office, &c. . 
Printing claims for Enrolments, &c. 

£ 


1830 


1831 


1832 


1833 


1834 


£. t. d, 

5 5 
2 19 2 

6 14 8 
2 4 
5 
15 


£. «.' d. 
5 5 
3 10 
7 6 
3 8 
5 
15 
• • 


£. «. d. 

5 5 
2 11 6 
5 10 6 
2 16 
5 
1 5 
• * 


£. t. d. 

5 5 
2 6 

6 2 
2 10 
5 
15 

10 3 6 


£. <. d. 
5 5 

2 14 
7 14 

3 
5 
1 5 
3 2 6 


23 7 10 


25 14 


22 8 


32 11 6 


28 6 



The salary of the Clerk Depute is paid from the fees of the Sheriff Clerk and Commissary business ; 
and he is employed^ generally in the execution of the duties of Sheriff and Commissary Clerk, and 
ocoaaionally in that of Clerk to Commissioners of Supply, and Turnpike Trustees, and has no other 
employment In the two latter branches there is but little to do. 

(Signed) JOHN WILSON, Depute. 



1 


Fees 


2 




3 




4 




5 




6 




7 




8 




9 




10 




11 




12 




13 




14 




15 




16 




17 




18 




19 





DETAIL OF FEES. ' 

of Small Debt Cases • . 

Precognitions * • • • 

Banknipt Ezamfaiations • 

Deeds and Protests 

Homings and Inhibitions • 

Attorney Certificates 

Sequestrations 

Poindings 

Summary Amplications, Summonses, and Depositions 

Extracts of Decrees 

Compositions in lieu Extract ••••••• 

Transmisuon of Prisoners •.••••.. 

Indictments from Justiciary Court 

BailBoD^ 

Attending to Civil Jury Court Precepts • • • • 
Recording Entailed Accounts ••••••• 

Services of Heirs . • 

Claims of Enrolment ••••••••• 

Conmisiaiy Bumess • • 



1880 



£. «. d. 
29 10 
19 10 6 



2 2 

3 13 

9 
19 3 10 

3 12 
6 16 

25 9 6 

16 4 6 

6 14 

4 '5 

• • 

1 7 6 
4 4 



142 2 3 



1831 



£. «. d, 
45 8 
22 3 10 



2 1 

2 6 

10 

22 13 

8 15 

7 13 

27 5 

29 



8 8 9} 

4 *6 

8 15 

3 3 

5 '2 6 



197 5 5 



1832 



£. *. 
38 2 

18 15 
2 12 
1 8 
5 3 
9 

24 15 
7 13 
7 15 

17 19 

19 6 
11 9 



d, 

6 
6 





6 
3 



5 15 



2 15 
2 2 



II 14 6 



176 15 2 



1833 



<• d^ 

8 6 
4 

11 6 

19 1 




9 
17 

3 

3 
19 
15 
13 

1 
15 
15 
17 



11 6 

14 

9 



241 6 6 



1834 



£. «w <;. 

38 6 

23 15 4 

5 '2 8^ 

3 8 9^ 

9 
28 14 

5 19 

3 18 

15 9 6 

16 15 6 
5 12 6 

4 4 1 
2 17 6 

1 10 

2 2 6 
1 3 

14 2 

32 9 6 



206 13 H 



No. 1, levied under Act 10 Geo. IV., cap. 55. 
, , 2, 12, 13,— Exchequer Begulations, 9^ June 1812. 
yy 16 Befonn Act, 

^, 19 ^Aet of Sederunt, 21st Feb. 1824. 

9 , 4» 5, 6, 7, 8, 9, 10, 11, 14, 17, Act of Sederunt, 1748. 

, , 15 J ury Court Begulataons. 

,, Sand 16, by mage at oidinaiy bosiiKtB raAe. 

(Signed) JOHN WILSON, 

UnlUhgow, 30(& March 1835. Shenf Clerk Depute. 

"""""""■"—"■""" L2 
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APPENDIX TO THE FOURTH REPORT FROM 



No. XXIII.— RETURN by the Sheriff Clerk of Nairnshire. 



From let Nov. 1830) 

to Ist Jan. 1831/ 

1831 

1832 

1833 

To 15th Aug. 1834 



Total 
Amount of 

Fees 
levied at 

Sheriff 

Ckrk. 



levied under leTied 



£. «. d, 

27 17 2 

102 16 3 

87 10 6 

86 16 11 

54 3 10 



Amount of 
Feet 



Small 
Debt Act 



£. 

4 

39 



«. d, 

3 10 

4 4 
41 6 2 
30 6 6 
22 14 11 



Amount of 
Fees 



. upon 
Pre- 
cognitions. 



Amount 

of Fees 

levied 

under 

Bankrupt 

SUtute. 



£. t. d. 



5 11 4 

3 9 

12 15 

2 16 



NiL 



Amount of 

other 
Fees levied. 



£. t. d. 

23 13 4 

58 7 

42 15 4 

43 15 5 
28 12 11 



Amoant of 
Annual 

Expense of 
Sheriff 
blerk'e 
Office.* 



Date of 
Appoint- 
ment 

as 
Sheriff 
Clerk. 



Ist Dec. 

1807 



Sum 
Paid for 
Office. 



£. 
145 



Attend- 
ance 
given l^ 
Sheriff 
Clerk.t 



Office 
ot Employ' 

ment 
other than 

Sheriff 

Cleriu 



None. 



Resi- 
dence of 
oheiiB 
CkriL 



Na 



Returns 

by Sheriff Clerks of 

Scotland. 

Amount of Fee^ 
from 1830 to 1834. 



* The averaira expense of the Sheriff Clerk's Office in Nairnshire is as follows, «m.— - 

£. *. rf. 

Rent •...500 

Coal and Candle 3 10 

Stationery, including printing Small Debt Complaints and Registers 10 
Cleaning Office, &c 10 

Total * ^ ^ £19 

t The attendance which the Clerk considers himself bound to give is as follows :^From 10 a.ic. to 4 p.m., and from 
6 P.M. to 9 p.ic. on every lawful day, except Saturday, on which attendance is given from 10 lm, to 3 p.m.; but the 
Depute Clerk's dwelling-house and office being conjoined he is to be found at all hours. 



Clerks Employed 

in Sheriff Clerk's 

Office. 



Number of Deputes , 






Substitutes 
Assistants 



1 
None, 



Fees 

Paid to each. 



One-half of the whole 
fees and emoluments 
belonging to the office. 

None. 

None. 



Humbly reported by 
(Signed) 



ROBT. MALCOLM, 



Nairrij 3rd March 1835. 



Skerif Clerk Depute. 



No. XXIV.— RETURN by the Sheriff Clerk of Orkney. 

In obedience to the Requisition of the Royal Commission for the Improvement of the Law« now 
sitting in Edinburgh, of date 29th September last, the Sheriff Clerk of Orkney returns as follows: — 
For his Return to Nos. 1, 2, 8, 4, and 5 of Requisition he refers to the accompanying Schedule. As 
to the Return for the first year, from Whitsunday 1829 to Whitsunday 1830, prior to his entry, he 
sees in a Return, made in May 1830, of the Sheriff Clerk's fees, the whole amount stated, for the 
year 1829, at £102. 8^. Ad.^ whereof the Small Debt Court fees amounted to £14. I89., and the 
public accounts, payable by the County and Exchequer, to £9. 5^. This Return was made after the 
death of the late Sheriff Clerk, and, the reporter apprehends, from insufficient materials. He may 
mention, that the greater amount of fees, for the last year, arises principally from several services 
and infeftments of heirs. — ^To No. 6, the Act of Sederunt, of 27th January 1830, has been the autho- 
rity under which the fees, in civil matters, have been levied since 15th May 1830. In the public 
matters payable at Exchequer, the Exchequer Order hf 2ud June 1812 rules, and the old Act of 
Sederunt in 1745, a little modified, is the rule in county matters. The Sheriff Clerk obtained, Uiat, 
in criminal complaints, the charge should be 2s, for first, warrant, and Is, for afler ones, in place of 
the fee on complaints and witnesses, exigible by the old Act of Sederunt. This charge simplifies the 
matter, leaving the emolument much as it was ; but the county has paid no part of the present 
Sheriff Clerk's accounts, though audited since his entry to office. — ^To No. 7, Fide Schedule. Besides 
the £55. 15^., there will fall to be added £2. 2s., being the Sheriff Clerk's expenses attending the 
Registration Court at Stromness, calculated at two days each year, which will increase the deductions 
from the emoluments to £57. 17 s, ; and, if the loss of £10 a-year be not credited to the reporter's 
remissness in not collecting his fees, it should form a deduction : but, be it observed, that he con- 
siders the system of credits the principal cause of the loss, an inheritance devolved on him through 
the smallness of the income of the Sheriff Clerk, which led former Clerks into business and acquaint- 
anceship in the Court, and with suitors in it. — ^To No. 8, Fide Schedule. — ^To No. 9, Fide Schedule. 
The clerks assist in execution of the oth^r offices. The Sheriff Clerk has no other business. — To No. 
10. The usual duties required of the Sheriff Clerk are performed; and as to the attendance. Fide 
Schedule. The Sheriff Clerk has been resident at Kirkwall since July 1830. No. 11, Fide 
Schedule. — ^To give the fullest information, there is produced with this. Copy Return of Sheriff Clerk 
of Orkney's fees, made on 29th August last, to the Secretary of State for the Home Department, and 
the Sheriff Clerk's fees arranged under heads, agreeable to Act of Sederunt in July 1630, of the year 
from 15th May 1830 to 15th May 1831 ; as also. State of Fees of every day in the two succeeding 
years. — In conclusion, the reporter thinks it right to state, that the Commissary Clerk of Orkney and 
Zetland died a few days ago ; and that he considers (though it does not appear to be fixed that the 
Commissary Clerkship should merge into the Sheriff Clerkship, as the office of Commissary does into 
the Sheriffship) that in the smaller counties this may be reasonably expected, and with such a view he 
reports the death to the Commissioners thereto, besides having petitioned the Lords of the Treasury. 
— The Requisition to the Commissary Clerk has been given the late Commissary Clerk Depute, who 
is to furnish the Return called for. — And that^ in place of the fees of office, the situation of Sheriff 
Clerk may be put on salary, is the earnest wish and Return of 

CSigncd) W. H. FOTHERINGHAME, 

KirkwaUr I3tk October 1884. Shenf Clerk of Orkney. 
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Whitmmdav 1829 to) 
Whitflondaj 1830 j 

1830 to 1831 • 

1831 „ 1832 . 

1832 n 1833 . 

1833 n 1834 • 



1 

Total 
Amount of 

Fees 

leriedaa 

Sheriff 

Clerk« 



2 

Amount of 
Fees 

leried under 

SmaU 
Debt Act. 



£. ». d. 

• • 

165 12 9 

182 16 2 

188 

230 5 3 



Amoant 
of Fees 
levied 
upon Pre- 
cognitions. 



£. s. d. 

• • 

45 11 6 

36 1 8 

43 10 4 

39 11 4 



£• 8, d* 

• • 

5 2 6 

7 12 

5 16 

2 6 



4 
Amoant 
of Fees 
levied 
under 
Bankrupt 
Statute. 



£. «. d, 

2 4 

3 7 6 
3 14 6 
5 18 



Amoant of 

other Fees 

levied. 



Amoant 
of Annual 
Kzpense 
of Sheriff 
Clerk's 
Office.* 



£• 8, d, 

• • 

112 14 9 

135 15 

131 19 3 

i1b2 9 11 



7 

Date of 
Appoint- 
ment at 
Sheriff 
Clerk. 



Is 

•I 
is 



8 

Sum 

paid 

for 

Office. 



1 






Attend. 

ance g[iven 

by Sheriff 

Clerk. 



Resi- 
dence of 
Sheriff 
Clerk. 




£. «• 

* Office Rent 10 10 

Coal and Candle . • • • • 5 5 

One Depute 20 

One Assistant 10 

Stationery .••••• 10 

£55 15 



RetoiDf 

by ShsriffClflikf of 

Scotland^ 

Amount of Fees, 
from 1830 to 1834. 



All payable directly by principal Sheriff Clerk. In addition, £2. 2<. expense attending registration of freeholders at 
StromneM* 



IS/A October 1834. 



The above is the Schedule within referred to, 

(Signed) W. H. FOTHERINGHAME, 

Sheriff Clerk of Orkney. 







Nc 


>. XXV.- 


RETURN by the Sheriff Clerk of Peeblet-shire. 






1830 
1831 
1832 
1833 
1834 


1 

Total 

Amount of 

Fees 

levied as 
Sheriff 
Clerk. 


2 

Amoant of 
Fees 

levied under 

Small 
Debt Act 


3 

Amount of 
Fees 

levied upon 

Pre- 
cognitions. 


4 

Amount of 
Fees 

levied under 

Bankrupt 

Statute. 


5 

Amoant of 

other 
Fees levied. 


6 

Amount of 
Annual 

Expense of 
Sheriff 
Clerk's 
Office. 


7 

Date of 
Appoint- 
ment as 
Sheriff 
Clerk. 


8 

Sum 
paid for 
Office. 


9 

Attendance 

given 

by Sheriff 

Clerk.* 


10- 
Office 
or Employ- 
ment 
other than 
Sheriff- 
Clerk, t 


11 

Resi- 
dence of 
Sheriff 
Clerk. 


£. r. d. 
124 14 10 

7a 4 2 

72 4} 
157 14 10) 

49 19 8 


£. t. d, 
2 14 
5 10 4 
5 13 4 

4 6 8 

5 19 4 


Cm. d. 
1 15 
7 9 
5 12 
9.3 

11 13 


£. *. rf. 

• • 

• • 

10 6 


£. d. 

120 5 10 
65 4 10 
60 15 0^ 

143 14 8i 
32 7 4 


£. *. d. 
35 
35 
35 
35 
3j 


1 


1 




» 


'1 



Note in reference to Column No. 1. — It will be observed, that the amount of fees for the years 1830 and 1 833 is much 
larger than on an average of years. This arose firom there being some services and iufeftments on entailed estates both 
thes« years; and in the latter year, in addition, the fees under the Reform Act are all included, without making any 
deduction of expense for travelling, printing, &c, which was considerable. It may be mentioned in general, that the 
gross amount ot fees stated in the above column is the gross amount' charged^ not received. It has been the practice to 
keep an account with the practitioners, and if, from the poverty of their employers, they have not recovered their ex- 
penses, it is usual to abate the Sheriff Clerk's fees, in whole or in part In like manner, the charges fur public business 
are those made, not ailowed, for however conformable they may appear to the regulations, and however inadequate as 
^^^Y) generally speaking, are, for the trouble undergone, some part is cut off eveiy year in Exchequer. The tees are 
charged as under :— For court fees. Act of Sederunt^ 1748; regulations in Eichequer for criminal business, and Act of 
Sederunt, 1830, for services and infeftments. 

Note in reference to Column No. 6. — It is somewhat difficult to state the amount under this head, mixed up as the 
expense is with the other offices ; I therefore give a proportion at a very moderate rate. Office rent, there being no 
public office afforded br the coun^, £10. Proportion of clerk's salary, £15. Coal, candle, and stationery, £10 — £35. 

Note in reterence to Clerks, &c.— There is in general a clerk and an apprentice in the Sheriff Clerk's office, who have 
no emolument, save what may be paid to them by the Sheriff Clerk, and are employed by him in the duties of the other 
offices held by him; the proportion of salary for the Sheriff Clerk's department has been given in the above Note to 
No. 6. The persons employed by the Sheriff Clerk are not employed by any one but himself. As the Sheriff Clerk 
performs the duties in person, he does not require any deputy, but, however, he generally grants a deputation to his 
deik to act when he is absent, or on special occasions. 

* The Sheriff Clerk resides in Peebles, and, generally speaking, performs all the duties in person, and has not been 
absent from Peebles above a few days, and that very seldom (with one exception, in which he was absent three weeks 
last year), fat the last five years. 

t The Sheriff Clerk is Clerk of the Peace and Supply, holds an interim appointment as Commissary Clerk, is Joint 
Collector of Taxes and County Rates, Clerk of Lieutenancy ; besides, he is Joint Treasurer to foiu: Districts of Turnpike 
Road Trustees, and has no other employment but that of Agent for a Bank and Insurance Company. 



Peehlesy bth November 1834. 



CSigned) JOHN WELSH, 

Shcrif Clerk. 



Digitized by 



Google 



78 



APPENDIX TO THE FOURTH REPORT FROM 
No. XXVI.— RETURN by the Sheriff Clerk ofPerthshire. 



Y«an. 



Total 
Amount of 

Feet 

leried as 

Sheriff 

Clerk.* 



Amount of 

Fees 
levied under 

Small 
Debt Act 



Amount of 

Fees 
levied upon 

Pre- 
cognitions. 



Amount of 

Feet 

levied under 

Bankrupt 

Statute. 



Amount 

of other 

Fees 

levied. 



Amount of 
Annual 

Expense of 
Sheriff 
Clerk's 
Office, t 



Date of 

il^point- 

maot 

as 

Sheriff 

Clerk. 



Sum 
Paid for 
Office. 



Attend. 



men! 
Sherii 
Clerk. 



Office 
or Employ- 
ment 
other than 
Sheriff 
Clerk. 



Btti. 

deneeof 

Shenff 

Clerk, 



1830 
1831 
1832 
1833 
1834 



£. t. d. 

1,112 19 7 

1,526 1 1| 

1,591 3 7 

1,389 8 4 

1,243 19 8 



£. 8, <L 
165 5 8 

182 19 lo;^ 

242 1 2 

245 11 10 

261 15 2 



Ratumt 

by Sheriff Cleriu of 
Scot l a n d. 

AoMmnt of Fees, 
from 1830 to 1834. 



£. *. d. 

45 4 

47 14 

37 1 

34 10 6 

47 19 6 



£. ff. d, 

1 11 6 

2 5 
8 4 1^ 

3 15 2 
1 6 8 



£.. t, d. 



£. <. d. 

265 17 A\ 

283 14 11 
275 4 6 
299 13 7i 
281 18 44 



I 



till 
Hitl 



s.*? 



a 



gssS 

Cm X « 






•gen's 



* The present Sheriff Clerk onlydrew one-third of the fees for the year 1830. The former Sheriff Clerk being then 
alive, drew the other two-thirds. This is applicable to the whole of the preceding years since the date of the present 
Clerk*8 appointment in 1815. 

t The Sheriff Clerk of Perthshire pays no rent for his Office. The Act for assessing the County of Perth for 
Public Buildings, authorizes the County- to charge rent; bXit this was not done, on the gpround of the late Sheriff Clerk 
(the present Sheriff's Clerk's father) having disbursed the whole sum assessed, amounting to nearly £28,000, without 
making any charge against the County. The rent of the Office may be stated at £30 per annum. 



Perth, \Uh November 1834. 



(Signed) 



JAMES M. PATTON. 



Number of Deputes at Perth. 
, , Substitutes 

9> 



Assistants or Clerics 



Clerks Employed 

in Shenff 

Clerk's Office. 



1 

None. 
9 



A separate Return will be made from Dunblane. 



Fees Paid to 
each. 



£160 
£ VlO 



(Signed) 



J. M. P. 



RETURN by the Sheriff Clerk of Perthshire for the Western or Dunblane District. 



Years. 



Total 
Amount of 

Fees 

levied as 

Sheriff 

Clerk. 



Amount of 

Fees 
levied under 

SmaU 
Debt Act. 



Amount of 

Fees 
levied upon 

Pre- 
cognitions. 



Amount of 

Annual 
Expenditure 

of Sheriff 
Clerk's 
Office. 



Amount 

of Fees 

levied 

under 

Bankrupt 

Statute. 



Amount 

of other 

Fees 

levied. 



Date of 
Appoint' 
ment as 
Sheriff 
Clerk 
Depute. 



Attend, 
anee 

given bi 
Sheri£P 
Clerk 

Depute. 



Office 

or Employ- 
ment 

other than 
Sheriff 
Clerk. 



Bssi' 
denceof 
Shenff 

Clerk 
Depute. 



1830 
1831 
1832 
1833 
1834 



£. t. d. 
83 13 10 

119 14 6 

88 6 3 

58 13 2 

78 3 7 



£. s, d. 

30 7 10 

46 19 6 
49 2 0* 
44 18 10* 
44 6 0* 



43 12 6 

48 3 8 

44 6 7 

49 10 I 
42 11 3 



£. 8. d. 

18 16 10 

26 10 6^ 

18 7 2t 

22 9 Of 

23 9 7t 



None. 



None. 



00 
00 

r 



Daily. 



I, 



B 

3 



9 

e 



* Mr. Stephen, at Kincardine, in this District, has been Deputy Sheriff Clerk there, for tltt Small Debt Courts 
during 1832, 1833, and 1834. The avera^ Fees received by him is £12. U, 2d^ which is included in these sums, 
f The average of Mr. Stephen's expenditure, during said years, is £3. 7<. Idl— These are included in iht above State. 

I am Depute Sheriff Clerk for tlie Western or Dunblane District of Perthshire, under Mr. Patton, 
Principal Sheriff Clerk of Perthshire at Perth, and I pay him the one-half of the Fees. I keep two 
Clerks as Assistants, and they reodve of Fees each from £L5 to £20 yearly ; but these sums are not 
included in the above expenditure. 

(Signed) CHAS. MACARA, 

Sheriff Clerk Depute of Dunblane^ or Weitem 
District of Perthshire. 
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No. XXVn.— RETURN by the Sheriff Clerk of Renfrewshire. 



1834 



Total 
Amount of 
Feet letied 
as Sheriff 

Clerk. 



£, M. d. 



1830 
1831 
1832 



1833 1|214 18 11 



1,189 10 8 



Amoant of 

Feea 

levied under 

Small 

Debt Act 



£. «. d. 



Amount of 

Fees 
levied upon 

Pre- 
cognitions. 



£. t. d. 



Exebaqotr 
395 6 «^ i "•* ^""°*y 



r Exebaqn 
gl j and Cool 

I 149 19 



' Accoant not 



446 7 5 ^.y^'oqraed 
^ I ftom Ex- 
dktqner. 



Asoontof 

Fees 

levied under 

Bankrupt 

Statute. 



£. «. d. 



>\l 19 6 



7 5 6 



Amount of 

other Fees 

levied. 



£. t. d. 



657 13 5 



735 17 9 



Amount of Date of 



Annual 

Expense of 

• Sheriff 

Clerk*s 

Office. 



£. «. d. 



483 



418 



Appoint- 
ment 

as 
Sheriff 
Clerk. 



e4 



•c 



Sum 
Paid for 
Office. 



CS O 

.9 fi 
Si 

•P 
II 






Attend- 
ance 

given bv 
Sheriff 
Clerk. 



Constant 



Office 

Of Employ- 
ment 

other than 
Sheriff 
Clerk. 



None. 



Resi- 
dei^ce of 
Sheriff 
Clerk. 



Paisley. 



From Whitsunday 1832 to Whitsunday 1833. 



Number of Deputes • • 

Substitutes' Clerks < 



Assistants 



For all ... 

Office Rent at Greenock 

Cleaning Offices 

Stationery, Exchequer Records, &c. • • . 
Printing Small Debt Claims, Bonds, 8cc. &c. . 
Poor's Rates, Local TaiLes, Postages, Incidents,] 
filling up Papers in Record Room . • . j 



Clerks Employed 

in Sheriff 

Clerk's Office. 



2—1 at Paisley 
and 1 at Gree- 
nock. 

3 

2 



Fees Paid to each. 



i^lOO, besides 
half of Commis- 
sions of Proofs, 
say £30. 

£40 each. 

f 1 at £20, the 

I other at £10. 



£380 

15 

8 

26 

24 

30 
£483 



From Whitsunday 1833 to Whitsunday 1834. 

Two Deputes — one at Paisley, and one at Greenock, including Half Fees of Commission . £ 200 

Three Clerks, including Assistants 105 

Office Rent, Stationery, &c., as in 1882 73 

Paid for Furniture in both Offices belonging to Mr. Walkingshaw 40 

^£418 

The salaries to Deputes was reduced this Year, in consequence of the annuity payable to the late 
Clerk for his long services, above 40 years, as contained in the Secretary of State's Commission ; but 
at his death are to be raised according to agreement. 

The Exchequer Account, from Whitsunday 1833 to Whitsimday 1884, is not yet taxed by the 
Exchequer, and therefore the Fees cannot be stated. 

(Signed) ROB. STEWART, 

FaUUy^ 6ih November 1834. Sherijff^ Clerk of Renfrewshire, 



Retoms 

hy Sheriff Clerks of 

ScotUuid. 

Amomit of Fees, 
from 1830 to 1834. 



No. XXVIII.— RETURN by the Sheriff" Clerk of Ross-shire, for Eastern District. 



From 25th May 1829] 
to May 1830 j 

1830 to 1831 . 

1831 to 1832 . 

1832 to 1833 . 

1833 to 1834 • 



Total 
▲moimtof 

Fees 

levied as 

Sheriff 

Cleik. 



Amomit of 
Fees 



Amoant 
of Fees 

leri^'^ijider] le^w^pon ^'^^^e 

""" Vj: Bankrupt 

cogmtions. ^^ *^ ' 



Amount of 
Fees 



Small 
Debt Act. 



£. t. d. 

272 ei 

231 1 3 

218 6 4 

175 10 

125 6 



£. t. d, 

45 9 6 

86 8 

81 16 6 

39 15 6 

51 



£. 9. d. 

6 6 

4 3 6 

5 11 
1 1 
3 2 6 



None. 



Amount 

of other 

Fees 

leried. 



None. 



Amount 
ofAnnual 
Expense 
of Sheriff 
Clerk's 
Office. 



Date4>f 
Appoint- 
ment 

as 
Sheriff 
Clerk. 



•»fl -Of y 



OO OlOO 

* "5 I" • • 

: 'M ' ' 

llllll 



00 

I 



I 



Sums 
Paid to 
Depute 
and As- 
sistants. 



OO 

a 



Attend- 
ance 
given W 
Sheriff 
Clerk. 



Office or 
Employ- 
ment 
other than 
Sheriff 
Clerk. 



* d ® . 
0*2 .a <i 



I- 

<'5 



* The expenses incurred in 1832 far exceeded the outlay of the other four yean> on account Qf kh» extxa waste of 
Stationeiyi &c« occasioned by the Registration and Appeal Courts. ^ 



Resi- 
dence of 
Sheriff 
Clerk. 



Tain. 
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APPENDIX TO THE FOURTH REPORT FROM 



Return! 

by Sheriff Clerkfl of 

ScotUnd. 

Amount of Fees, 
firom 1830 to 1834. 



Number of Deputes • • • 
,, Substitutes . . 
>, Assistants . . 


Clerks Employed 

in Sheriff 

Clerk's Office. 


Fees Paid to 
each. 


1 

None. 

2 


£15 
£5. and £5 



N. B. — See Note on Dingwall Return. 

I certify, that the above Return comprehends the various branches of business performed by me, 
and that the amount of the different sums therein stated* as received with the .amount of expenses 
mentioned as incurred by me, are correctly stated. 

(Signed) ALEX. ROSS SUTER. 

Sheriff Clerk's Office, Tain^ Princl Sh. Clk. ofRois-Mre. 

Ath November 1834. 



REa'URN by the Sheriff Clerk of Rois-shire, for the Dingwall or Western District. 



Total 

Amount of 

Fees 

levied as 
Sheriff 
Clerk. 



Amount 

Fees 

levied under 

Small 

Debt Act 



\£. t. d. 



Xy^lJo!'''! *?}2» >» « 



1830 to 1831 

1831 „ 1832 

1832 „ 1833 

1833 „ 1834 



200 15 8 

186 13 

159 16 2 

189 14 2 



£. 9. d. 

68 15 

70 4 8 

73 2 

65 14 4 

60 1 6 



Amount 

of Fees 

levied 

upon 



Preco|^- Bankrupt 



tions. 






In 



Amount 
of Fees 
levied 
under 



Act. 



None. 



Amount 

of other 

Fees 

levied. 



Amount 
off Annual 
Expense 

of 
Sheriff 
Clerk's 
Office.* 



1^ 






Date of 
Appoint- 
ment 
as Sheriff 
Clerk. 



Sum 

paid for 

Office to 

Principal 

SherOr 

Clerk of 

the 
County. 



3 

1 

o 



£. 

100 

100 

100 

100 

100 



Attendance 
given 

by Sheriff 
Clerk. 



Office 

or Em- 
ployment 

other 
than She- 
riff 

Cleik. 




Resi- 
denceof 
Sheriff 

Clerk 
Depute. 



1 



£. f. 

►Clerks 34 

Office Rent 7 10 

Printed Complaints, including all Stationery .80 

Coals .1 10 

Candles 10 

£52 



Number of Deputes . . . 
,, Substitutes • 
,, Assistants • • 


Clerks Employed 

in Sheriff 
Clerk's Office. 


Fees paid to 
each. 


Two. 
None. 
None. 


£26 and £8. 



N. B. — The above Fees are charged in terms of the Act of Sederunt, dated the 27th day of 
January 1833, and the Act of Parliament 10 Geo. IV., cap. 55; but previous to the passing of the 
Act of Sederunt, the Clerk charged according to an old practice established by his predecessor in office. 

I certify, that the within Return comprehends tha various branches of business perfi^rmed by me, 
and that the amount of the different sums therein mentioned is correctly stated ; but my predecessor 
in office having carried his Books, &c., along with him at quitting the office, 1 had to make the 
Return so far as applicable to his term^ and in reference to the Requbitfon from the Records of 
Court and Processes. 



Sheriff CUtIcb Office, Dingwall, 
4th November 1834. 



(Signed) 



WILL. ROSS, C. D. 
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81 



TXABS. 



Total 

Amount of 

Foea 

l«ried as 
ShniS 
dvrk. 



Amount 
of Feet 
leTied 
under 
Small 
Debt Act. 



Amount 
ofFeea 
levied 
upon 
Precogni- 
tions. 



Amount 

of Fees 

levied 

under 

Bankrupt 

Statute. 



Amount of 

other 
Fees levied. 



The 
Authority 

under 
which the 

Fees 
are levied. 



Amount df 



Expense of 
Sheriff 
Clerk's 
Office. 



Date of 
Appoint- 
ment 
as Sheriff 
Oerk. 



Office 
or Em- 
ployment 
other than 
Sheriff 
Clerk. 




Besi. 
dsnce of 
Sheriff 

Clerk. 



Fmbi Whtomtdayl 
18S9io^Wliitani-> 
4ay 1830 . .J 

1830 to 1831 



1831 , 1832 

1832 „ 1^3 

1833 „ 1834 



£. «. d, 

393 10 5 

436 16 1 

451 12 6 

487 3 8 

380 12 



£. «. d. 

23 5 2 

25 3 6 
36 12 10 
30 6 2 
32 1 11 



£. «. d, 

42 13 

31 9 

39 16 

56 13 

49 11 



None. 

None. 
None. 
None. 
None. 



£. «. <£. 

327 12 3 

380 3 7 

375 3 8 

401 5 6 

298 19 1 




£. «. d, 
115 2 

119 3 7 
146 16 11 
146 3 
136 14 4 



00 



•3 



See Mpanta detailed Statement*. 






See separate 
detailed 
Aeeount. 



P 

si 
1^ 



Number of Deputes * . . 

», Substitutes • • 
9, Assistants • 


Clerks Emplojed 

in Sheriff 

ClerTs Office. 


Salaries 

(no Fees) paid 

to each. 


• { 

None. 

1 


^60 

This Salary is to 

bebcreased. 

None. 

£20 



Retumi 

by Sheriff Qeiks of 

Scotland. 

Araonntof Fe38y 
from 1830 to 1834. 



* Tliis Depute might be more pioperiy styled a Clerk or Assistant; for, although he holds a Deputation, he only acts 
when the Sheriff ChSk is occasionally or unavoidably absent. His attendance in the office is constant, for office business. 
He may, at bye hours, do some little business for himself, but which the Sheriff Clerk cannot £^ve any account of. The 
eecond Assistant also works constantly in tiie office, and has no other employment 



Jedimrgh^ bth November 1834. 



A true Return. 
(Signed) 



WM. RUTHERFORD, 

Sheriff Clerk. 



Detailed Account of Fees of Sheriff Clerk of Roxburghshire, from Whitsunday 1829 to WhiUunday 
1830, according to the arrangement adopted by him previous to that prescribed by Act of Sederunt, 
26th January 1830. 

£. «. dL 

Libels and First Petitions 22 16 6 

Sundry other Fees of Process Papers 19 80 

Auditing 825 

Composition, £50. 19f. ; Dues of Extract, £S0. 10«. 8^ 81 9 8 

Consignation Fees, £5. I7s, ; Fees of Levying, £6. Is. 9d. • . 11 18 9 

Sequestration of Tenante' Effects 19 4 

Warrants of Sale or Sequestrations and Poinding^, and Warrants of 1 | j ig a 

Arrestment J 

Services and Tutorial Business 16 10 6 

Sasines 16 4 8 

Fiars, General Trouble, and other Sundries 9 10 

Records of Deeds and Protests 88 12 

Record of InhiNtions and Hornings 7 10 6 

Record of Improvements on Entailed Estates 5 14 

Freeholder Business 26 3 6 

Criminal matters other than Precognitions • • 30 4 8 

Add*- £827 12 8 

Precognitions 42 18 

Small Debt Court 28 5 2 



£898 10 5 



Referred to in Report of this date. 
(Signed) 
Jedburgh^ bth November 1884. 



WM. RUTHERFORD, 

Sheriff Clerk. 
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APPENDIX TO THE FOURTH REPORT FROM 



Beturnt 

by Sheriff CUorkft of 

Scotland. 

Anotmiof W^m, 
from 1830 to Ii94 



Detailed Account of Fees of SherifT Clerk of Roxborgfashire, for each of the four following Years, up 
to Whitsunday 1884, according to the arrangement prescribed by Act of Sederant, f7th January 
1830. 



1. Libels and other First Papers in Process, 

Summary Applications and Arrestments, 
and loosing thereof, and Sequestration of 
Tenants* EfiecU 

2. Defences or other First Papers for De- 
fenders or Compearers 

8. Third and all other after Papers in Process 
and Productions, and Enrolments, Borrow- 
ings^ and Captions 

4. Oaths and Declarations of Parties and 
Witnesses, and writing the same Acts and 
Commissions and Extracts thereof, and 
Diligences and Extracts thereof « • • 

5. Fees as Commissioner on Proofr • • •' 

6. Warrants of Sale and other Dues thereon,"! 

such as Levying, &c. and taking up In-> 
ventories on Sequestrations • . . • J 

7. Consignation Fees 

8. Auditing Accounts of Expenses • • • 

9. Extracts of Decreets m absence and ,in 
foTOr and of Protestaik>o8 and Ettracu 
thereof 

10. Tutorial and Curatorial Inventories and 

other Fees connected therewith . • • 

11. Services General and Special and Infefl* 

ments 

12. Record of Deeds and Protests, Record of 
Inhibitions, and EUcord of Improvements 

18. Bankrupt Examinations . • • • • 

15. All other Allowances on Public Business,"! 
including Fiars, and excepting Precogrni-V 
tioBft j 

16. Bonds of Caution, Civil and Criminal,! 
Caveats, Searches for Processes, and all> 
other Fees not in any of theother Columns] 
Freeholders' Business 

18. Composition Dues of Extract on Processes'! 
finally transacted or ended before May> 
1880 J 



From Whit^ 

•unday 
1830 to 1831. 



Add— 
14. Precognitions . 
17. Small Debt Court 



58 14 6 

9 2 

74 6 6 

17 7 6 

18 4 11 



From Whit- 

ionday 
1881 to 1832. 



1 18 
22 4 



2 



8 10 6 
§ 17 6 

48 10 10 

• • 

57 18 10 



18 6 

18 1 

5 15 



£1380 8 7 
81 9 
25 8 6 



£486 16 1 



55 17 4 



From Whit- 

Miaday 
1832 to 1833. 



£. «. ^ 
46 9 8 



8 17 
56 11 



13 3 



18 16 

8 15 6 

16 18 6 

28 17 6 

11 6 8 

48 17 a 

89 19 8 

• • 

51 18 4 



18 
12 



^5 3 8 
89 16 
W 12 10 



451 12 6 



6 18 
81 16 



6 10 




18 



1 7 
16 15 



82 



2 5 
8 17 



44 11 10 

48 2 2 

10 19 6 

186 18 6 



401 5 6 
55 18 
80 5 2 



From Whit- 

•unday 
lfU3 to 1834 



t. d. 



88 2 8 



7 
87 



5 16 



19 5 6 



2 
9 



15 15 



8 12 
12 12 
47 4 



46 16 8 



14 17 
88 18 



298 19 1 
49 11 
82 1 11 



487 8 8 |8d0 12 



Jedburgh^ ^th November 1834. 



Referred to in Report of this dais. 
(Signmi) 



WM. RUTHERFORD. 



Expense of Establishment of Sheriff Clerk's Office of Roxburghshire for the following Five Tears. 



From WhitflOBdby 18291 

to «, 1880) 

,, 1881 

>> 1882 

1^888 

1884 


Office 
Rent* 


C(»lt,&c., Cletk(>,or 

LiKht, and AMtttanto' 

Servant. Salaries. 


Notary 
Certificate. 


Record Booki, 

Stationery, 

and 

otherSuodriea. 


TotaL 


£. 
25 

25 
25 
35 
85 


£. «. 

5 10 

5 10 
5 10 
5 10 

5 10 


£. f. 

50 

60 
75 
82 2 
80 


8 

8 
8 
8 
8 


£. 9. d. 

26 10 2 

20 18 7 
80 6 11 
25 11 
18 4 4 


£. «. ^ 

115 2 

119 8 7 
148 16 11 
146 8 
186 14 41 



* £10 ii allowed of this by the coonftyi in eonnderation of the Sheriff Clerk's estia espenM in makbg a te-pioof 
apartment for the recordi. 



Jedburgh, bih Navemher 1884. 



Referred to in Report of this date* 
(Signed) 



WML RUTHERFORD. 
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No. XXX.— RETURN by Oe Sheriff Cleric of SelkirkBhire. 

In m tepurale Schedule, relative hereto, I have given a Return of — 
1. Hietotal auiuunt of the fee!*, chsrsres, and emolomeiits of every description, levied or leviable by 

me, as Sheriff Clark of Selkirkshire, for each of the five years preceding Whiteunday 18S4. 
8. Hie amount of all fees, levied or leviable by me, under tha Small Debt Act, during eadiof the said 

five years. 
S. The amount of all fees, leyied or leviaUe by me^ upon aU precognitions, din'ing each of the said 

five years. 
4« There would have been stated the amount of all fees on proceedings, under the Bankrupt Statute^ 

during each of thoe years, but there have been no such fees either levied or leviable. 

5. The fees levied by me, and not comprehended under the three last heads : — 

£. *. d. 
From the Schedule it will be seen that the amount of the whole is 

for the year to Whitsanday ISaO SI 19 S| 

Year to Whitsunday 1881 135 6 10 

1882 160 8 4J 

1888 107 14 10 

1884 8646 



£571 18 10 



2, That I have sometimes three, sometimes four clerks, and apprentices. If I had 
no other than the Sheriff Clerk business, although the emoluments could very 
ill afford to pay for a Clerk, yet I do not see that I could well do without one, 
to keep the office open when I might be out, and as a copying clerk ; and I 
could not calculate on paying such clerk much less yearly than .... 

8. If I had to rent a room, or two rooms, for the office, and for holding the records, 
I could not reckon that the rent of these, with coal, candles, stationery, &c., 
would be leas yearly, at a very moderate computation, than 25 



d. 



40 







£65 



Upon the whole, the expense of the establishment, were it separate and distinct by itself, 
would probably not be less than i^O. 

8. My appointment, as Sheriff Clerk, is dated i6th October 1805, and I paid for the office ^£105. 

9. I hiave no depute or substitute, eicepthig that I generally grant a deputation to one of my clerks^ 

fcr the convenieney to the puUie, of his signing libels, extracts, &c., when I may happen to be 
out of the way. He receives no payment for this business, separate from his salary as a clerk in 
my general business ; and 1 have already stated, as far as I can, what the amount paid to such 
clerk might be. > 

10. The duties which I perform are the whole duties attached to the office of Sheriff Clerk. I attend, 

personally, all courts, civil and criminal, held by the Sheriff or his substitute; and, generally, all 
Precognitions. I keep the Records of Deeds, Probative Wriu and Protests recorded In the 
Sheriff Books, and give out extracts when required ; take in and griye out Processes, Decreets, 
Ac ; and my offic-e is invariably open for six days in the week, from, at the latest, ten o'clock in the 
mcuming till eight o'clDck at night During the said five years, and, indeed, ever since my 
appointment, I have been constantly resident at Selkirk, the seat of the Sheriff Court, having no 
other residence. 

11. Besides the Sheriff Clerkship, I hold the offices of Commissary Clerk, Clerk of the Peace (the 

duties and emolumenU of which are exceedingly trifling). Collector of Land Tax and Assessed 
Taxes for the County, Clerk to the Turnpike Trustees, and Agent for the British Linen Com- 

rny ; and I carry on the general business of a country writer, so far as not being a procurator 
can do so. 

«„^. . ^, (Signed) AND^LANO. 

Setttrlr, Wth November 1884. 

M2 



Setons 

Scotland. 

Amoontoffte, 
1830 to 1834i 



It may be proper for me to mention, that a voluntary fee or gratuity, which was paid to me at each 
of the last two eounty elections, by the members returned, is not included in the Schedule, being 
neither ^ levied nor leviable '* by me, but a voluntary gifl which the member did give, but which he 
could give or withhold as he might consider proper. 

6. The fees and emohxments, excepthig those charged against Exchequer for precognitions, and other 

criminal or public business, are charged under authority of the Act of Sederunt, 27th January 1830. 
The charges against Exchequer are under authority of the Exchequer printed Table of Fees, 
dated 2nd June 1812. 

7. I am here required *'to siate the amount of the charges and expenses attending the execution of 

the duty of Sheriff Clerk, during each of the said five years, distioguishing the same into proper 
heads or classes." It is impossible for me to do this exactly. Besides the Sheriff Clerk business, ^ 
1 am employed as factor for a number of proprietors in the county, and carry on a general 
business as a country writer, and the expense of my establishment is applicable to the whole of 
my business ; and I, therefore, cannot make a distinct Return applicable solely to the Sheriff 
Clerkship. I may state, however, — 

1. That no public office is provided by the county for the Sheriff Clerk's Office, or for the 
Records, and I provide an office and room for the Records at my own expense, and 
without receiving any allowance therefore from the county or the public. 
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APPENDIX TO THE FOURTH REPORT FROM 
6C HEDULE lefenrcd to. 



No. 



Yean. 



2 






fas • 

III 

£00 

< 



3 



a s 



^ 1!.S 



4 



=3 2 



5 






c; n o 
Is .5 = 

\: £ K s 

141 J 

8 K • u 

B> £ g ^ 

fa 



I! 



1^ 

fa 



10 



i 



rFroml5thMajrl829) 
t to i5th May 1830J 

— 1830— 18 n 

— 1831-1832 

— 1832—1833 

— 183i— 1834 



£. «. d. 

81 19 3^ 

135 6 10 
160 8 4i 
107 14 10 
S 4 6 



£. «. rf. 

6 16 7 

5 6 6 

4 16 6 

3 16 

3 13 6 



£. «. if. 

5 8 6 

10 4 

10 9 6 

5 15 

5 10 



£. «. 
8 3 

7 3 

8 10 
5 11 



8 8 6 



£. M. d. 

3 6 

1 13 6 
1 6 6 

19 

1 13 



£. «.. d. 

1 2 6 

13 3 jO 

11 12 

10 12 

10 6 



£. t. d. 



2 9 

9 17 

10 6 

1 3 6 



£. i. 

3 6 

1 

2 

1 

3 



dLi. I 



571 13 10 



23 9 1 



37 7 



37 16 6 



5 15 6 



46 10 



14 



4 13 81 2 71 



2 i 
15 

2 6" 

2 I 



No. 



Yean* 



11 



12 



I: 



18 



8| 



14 



I 

a 

S 
1 

8 



I 



15 



If] 



16 



17 



Wrfj 



18 



.11 



19 



I 



's 

J 



20 



21 



'9 

S 



^a 



From 15th M^ty 1829) 
to 15th Ma> K'iO) 

— 1810—1831 

— 1H31— 183-2 

— Ifc32-18.{:i 

— 18^-1834 



£. t. 

12 

13 
2 
1. 1 
10 



£. «. 

17 

1 

Uj 2 



2 
6 2 10 
16 



4 16 6 



£. $. d. 
5 12 6 
2 6 



£. t. «f. 

5 19 

16 13 

34 8 4 

15 6 



£. «. d. 

11 8 5 

12 5 
5 1 6 
4 17 6 
9 2 4 



£. <• d, 

18 14 1} 

38 6 6 

63 11 2 

36 18 8 

36 3 2 



£. «. d. 

4 3 

23 18 10 
3 13 6 
1 13 6 
1 1 



£. 9. d. 
10 12 



£. «. <<. 



£. i. d. 



1 6 

1 15 



25 12 
7 2 



7 14 2 



7 5 



5 15 



57 15 10 



42 14 9 



193 13 7} 



34 9 10 



13 13 932 14 



7 14 2 



180 



Tills Schedule referred tain my Return of this date. 
Selkirk, QOth November 1884. (Siffoed) 



AND'' LANO. 



No XXXI.— RETURN by the Sheriff Clerk of Shetiand. 



Total 
A mo- nt of 

VVH 

ievurl an 
Slenff 
Clerk. 



Amo'iDt of 

Fefii 
Ifvifduuder 
I SmU 

D« U Act. 



Amount of 



Amoant 



y I of F«ea I Amount 

letud upon, j^^ I ^^ 

*^°«°'*'*'"-! Statute. 



Amount 

of Annual 

Elzpenie 

of Sheriff 

Clerk's 

Office. 



Date of 
Appoint- 
ment 

•a 
Sheriff 
Clerk. 



Sum 

Paid for 

Office. 



Attend- 



giTen by 
Sheriff 
Clerk. 



Office or 

Employ- 
ment 

othrrthan 
Sheriff 
Clerk. 



Beii- 

dcnceof 

Sheriff 

Cleik. 



1-30 

lan 

1^32 

:8.i3 

■J8;i 



£, t. d 

54 8 1 

:>2 12 4 

5') o 2 

52 18 1 

.3 4 2 



Cud, 
8 4 

8 

10 

8 2 

9 12 6 



£. «. d. 

3 4 

8 4 

3 2 

6 7 

8 



A, 



n 



I 



o 



I 






00 fa 

it 



i 



I- 

I 



A' tl.omy for charging Fees, fride Act of Sederunt, dated 27th Jannafy ISSOt 
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Number of Depute Clerks . . 
, , Substitutes • 
,, Assistants . 


Clerks Bmploycd 

in Shenff 

Clrrk*t Office. 


Fves Paid to 
each. 


1 
None. 
None. 


Half of Fees. 



Sheriff Clerk^s Office, Lerwick, Bth May 1834. 



(Signed) 



F. HEDDELL. 



Returns 

bj ttwriif Glerki of 

Scotland. 

Amount of Feei^ 
from 1830 to 1834. 



No. XXXII.— RETURN by the Sheriff Clerk of StirUngshire. 



1 

Total 

Amount of 

Feet 

letied as 
Sheriff 
Clerk. 



2 

Amoant of 

Fees 
levied under 
Small Debt 

Act 



3 

Amount 

of Pees 
levied 
upon 

Precoj?. 

nitioos. 



4 

Amount 
of Fees 
levied 
unner 
Bankrupt 
Statute. 



Amount of 
other Fees. 



6 

Amount 

of Annual 

Expense 

of Sheriff 

Clerk*s 

Office. 



7 

Date of 
Appoint- 
ment as 
Sheriff 
Clerk. 



8 

Sum 
paid for 
Office. 



9 

Attendance 

given 
by Sheriff 

Clerk. 



10 
Office 

or Employ* 
ment 

other than 
Sheriff 
Clerk. 



of 
Sheriff 
Clerk. 



11 
Ben- 



1830 
1831 
1832 
1833 
.1834 



653 1 2 
580 15 6^ 
755 5 7| 
529 1 11^ 
517 18 



£. t. d. 
133 12 2 

155 12 9 

145 18 10 

147 12 7 

143 6 



£. «. d, 

519 19 9 

429 2 9} 

609 6 9| 

381 1 4^ 

370 17 6 



!•- 









s 

00 






© • s 

ti 



£•4 



• j; -,; *H 3 § 






Number of Deputes . . 
», . Substitutes . 
9, AsMistants. . 


Clerks Employed 
in the Sheriff 
CleriL's Office. 


Fees paid to 
each. 


1 
• • 
8 


£150« 
£40» 



No. 



•Paid by Sheriff Clerk. 
5. This comprehends all fees and emoluments in judicial proceedings^ recording deeds; 



bornings, inhibitions, &c., and were levied under authority of the Act 1748 ; fees chargeable against 
the Crown for copvin^ indictments, and other business not connected with precognitions, and fees 
received under the Reform Act. 

In the month of July 1834 a new Court was erected at Falkirk, in Stirlingshire, wbk:h altered the 
establishment of clerks and othei expenses. The fees since the death of the late Mr. Banks are levied 
under the late Act of Sederunt, 1830. 

(Signed) JA' PEDDIE. 



No. XXXIII.— RETURN by the Sheriff Clerk of Sutherlandsfaire. 



Wbitsonday 
1830 

1831 . . 

1832 . . 
183a . . 
1834 . . 



Total 
Amount of 

Ftses 

levied as 

Sheriff Clerk. 



Amount of Amount of 

Fees Fees 

levied under levied upon 



£. s. d. 

189 16 4 

197 4 8 

194 

209 

190 



SmaU 
Debt Act. 



£. t. d. 

30 

33 16 10 

30 4 6 

28 15 6 

29 4 6 



cognitions 



Amount of 

Feen 

levied under 

Bankrupt 

Act. 



£. <. d 

24 

25 8 3 
20 18 6 
40 14 6 
18 



£. «. d. 



1 7 
11 6 



Amotmt 

of 

other Fees. 



Amount 
ot'Annual 
Emnse 
of Sheriff 
Clerk's 
Office. 



C s. d. 

135 16 4 

137 19 7 
142 17 

138 3 
142 4 



111 



1 •I* 



Date of 
Appoint- 
ment 

as 
Sheriff 
Clerk. 



00 



t 



Snm 

Paid for 

Office. 



Attend- 
ance 
friven bv 
Sheriff 
Clerk. 



Office or 
Employ* 

ment 

other than 

Sheriff 

Clerk. 



S3 






llll 

Mil 



Reii. 

deneeof 

Sheriff 

Cledu 
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APPENDIX TO THE FOURTH REPORT FROM 



SBotkad. 

AnouBt of Feet, 
1830 to 1834 



Number of Deputes . . . 
,, Substittttes . . 
,, Assistants . . 


Cleiki Employed 

in Sheriff 

Clerk's Office. 


Fees Paid to 
eadi. 


• • 

• • 
2 





Art 6. The abofe Fees are levied under Act of Sederunt, 27th January 1830, and the Small Debt 
Act, 10 Geo. IV. cap. 55. 

Art. 9. The Sheriff Clerk has hitherto been obliged to content himself with the assistance of sach 
young lads as, for the sake of instruction and a small gratuitous allowance, give their services as 
Apprentices for a year or two. He has no Depute. 

HumUy reported by 

(Signed) ROBT. TAYLOR, 

Shermr Ckrk of Sutherlamt. 



Ne. XXXIV.— RETURN by the Shmff Clerk of Wigftonshiie. 



Total 
Amount of 

Fees 

leried m 

Sheriff Clerk. 



Amonnt of 

Fees 
leTied undei 

Small 
Debt Act 



Amoent of 

Fees 
levied upon 

Pre- 
cognitions, 



Amomitof 

Fees 

levied under 

Bankrupt 

Statute. 



Amount of 

othtft 
Fees letied. 



AoMunt of 
Annual 

Expense of 
Shviiff 
Clerk's 
Office. 



Date of 

Appoint* 

meat 

as ' 

Sheriff 

Clerk. 



Sum 
Paid for 
Oftce. 



Attend- 
ance 

given by 
Sheriff 
CieA. 



Office 
or Appoint- 
ment 
other than 
Sheriff 
Clerk. 



dspcsfll 
Sheriff 
CML 



1830 
1831 
1832 
1833 
1834 



£. 


t. d. 


196 


3 8 


231 


9 4 


223 


1 8 


269 


13 11 


• 229 


3 10 



£. t. d. 

20 9 8 

30 12 6 

36 6 

39 2 4 

38 8 6 



£. t. d, 

3 10 

7 9 

4 17 

2 15 

3 5 



Nil. 
NiU 
NiL 

Na. 

Nil. 



£. «. d. 

172 4 

193 7 10 

182 4 2 

227 16 7 

187 10 4 



£. ». d. 
89 12 8 



I 



r 

3 
•5 



NiL 



I 

I 



1,149 12 5 il64 13 6 



21 16 



963 2 11 



II 

MS 

■u 



I 



Clerks Employed 

in Sheriff 

Clerk's Office. 



Number of Deputes 

,, Substitutes 

, y Assistants 

, y Occasional Assistants . • 

Office Rent 

Coal and Caudle 

Stationery • 

Servants' Wages and incidental Disbursements 



1 

Norte. 



Fees paid to 
each. 



£. s. d. 

None. 

None. 

80 







10 9 8 

8 3 



20 

20 

6 



89 12 8 



1. Answer to Query 6 of Requisition. — ^The authority under which all and each of the Fees are Imed or leviablei is 
the eiistiuf^ Act ui'Setivrunt. dated 27 th January 1830, regulatinf^ the Fees of the Sheriff and Stewar«l Clerks; the Act 
of 10th Geo. IV., cap. 55, for the more efiectual recovery of Small Debts; the Regnlatioos of the Court of Exchequer, 
and the Bankrupt Act. 

2. Answer to Query 7. — ^The Reporter, in the year 1830, made a Return to the Sheriff of the County, in ohedieoce to 
the Act of Sederunt, 27ih January 1830, of the whole expense of his establishment of Sheriff Clerk, uf which a copy is 
herewith sent. For the year previous, and also the subsequent years, there has no chanj^ tAen place in his official 
afrangemeats to alter (he expt-nse of his office. He therefore states the same as in the Return ailuUed to, and as hefeia 

3. Answer to Query 9. — With the exception of a Depute, who holds a commission to sign papers, in cases of ficknen 
or unavoidable absence of the Re|H)rter, and who acts gratuitously, there are no D piites. Substitutes, or A sistants em- 
ployed in the Rt-porter's Office, othrr than those mentioned in the Ketum. The clerks nit-niiooed in the Return sie 
also employed in conduct log the business of the Commissary ClerkNhip and Kee^ier of the Register of Sasines, aod 
reference b made to tl e Retutu ftir the source from which they are paid. 

4. Answer to Query 10. — The Sheriff Clerk, as mentioned in the Return alluded to, attends to the duties of his office 
personally. He has, since hiw appointment, constantly l>een resident at the seat of the Sheriff in the county town. 

5. Answer to Query 11. — As sptcified in the said Return, the Reporter holds the offices «>f Couimisaary Clerk and 
Keeper of the Register of Sasioes for the Couuty ; and besides these he exerciites no other office, calling, or employment 
than that of Sheriff Clerk. 

(Signed) GEO. AGNEW. 
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RETURN by the SheriflT Clerk of Wigtonshire to the Sheriff of the County, as to the expense of his Balumt 

office of Sheriff Clerk, referred to in the foregoing Schedule. by Sheriff Cleiks uf 

A • Scotland. 

1. The reporter has not been provided by the county with a public office for con- Anumnt of Feea, 

ducting the business of his departniMt of Sheriff Clerk, or with a suitable place from 1830 to 1834. 

for the safe custody of the records. The premises at present used by hin for 
these purposes form part of his dweHing-houae, and coosbt of two of the prin- 
cipal rooms therein* one of which is iwed as the public office, and the other by 
the reporter himself. The reporter, from want of sufficient accommodation in 
bis own house for the whole of the records^ kaeps part of them in presses in the 
Court-House, which he had fumi^ed at his own expense. As three rooms 

would be required, two for conducting the business, and one for the records, he * * 

considers these could not be had for a less sum than «£20 per annum — inde . 20 
8. The reporter, besides holding the office of Sheriff Clerk, is also Kee^r of the 
Register of Sasines, and Cle^L of the Commissariat. The business of these 
t>ffiices is conducted by himself personally, with the assistance of one clerk, to 
whom he pays a salary of £80 per annum, and two apprentices. The reporter, 
besides, has frequently ooeasbn to employ writin|^ clenks for carrying on the 
business. The copying fees payable to these may in the year amount to £20-^ 

inde 50 8 

Note, — ^The reporter pays his clerk, over and above what is here stated, the 

regular copying fees for engrossing sasines, and for his writings connected 

with the Commissary Clerk's office. 
$• As the business of the office is conducted in the reporter's own house, he found 
. it impossible to keep an account of the items of expenditure of coal and candle, 

which he cwkL otherwise have done had the office been sepaoate tbertfrom ; but , 

he supposes they may have amounted to 600 

4. Stadosery for the office of Sheriff aerk 10 9 ^ 

5. To allowance for a servant attending the office, per annum 3 2 

6. Incidental disbursements 110 



£89 12 S| 



(Signed) GEO. AONEW. 
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ABSTRACT from Returns, by the Sheriff Clerks of Scotland, of the Fees and 


COUNTIES. 


Feealeried 

under Small 

Debt Act 


Fees levied 
upon Precog- 
nitions, &C. 


Fees levied 
under Bauk- 
nipt Statute. 


Amount of 

other Fees 

levied. 


ToUl Amoant 

of F«M levied 

••Khentr Clerk. 

OB aTerage of 

Five \*mn. 


Amount oC 
Annual Ex- 
pease of 
Sheriff Clerk's 
Office. 


Free Profits 

of Sheriff 

Clerks. 


Date of 

•ppointment m 

Sheriff Clerk. 


Sum 
paid for 
Office. 


Attendaaee 

given 

hy Sheriff 

Oeifcs. 




1. Aberdeen • • 

2. Argyll • • 


£. «. d. 

247 6 7 
Not stated. 


76 19 

• • 


d. 
9 


£. t. d. 

• • 


£. f . 

• • 


d. 


1116 5 4i 
501 3 61 


£. «. d. 
422 16 A\ 
146 12 4 


£. *. 
693 9 
354 11 


d. 

2| 


1784 


Upwerdeof 
2000 

• • 


per Deputy. 

• • 




3. AjTT • # • 


264 5 6 


97 1 


10| 


1 15 8} 


533 8 


H 


1065 5 61 


403 16 9 


661 8 


9 


19Ma7 1821 


• • 


perDepBly. 




4, Banff • • • 


144 2 ^ 


35 12 


H 


15 


• • 




526 13 7} 


150 


376 13 


7| 


8Jan. 1805 


1400 


Couiwt 




5. Benrick • • 


20 8 2} 


12 8 


n 


• • 


210 


^ 


243 4 9} 


121 10 


121 14 


9| 


13July 1787 


1050 


men 

requued. 
Constant. 




6.Biite • • . 


17 6 9f 


13 7 


H 


5 7J 


66 14 


n 


97 18 If 


27 3 6} 


70 14 


H 


5Aug. 1829 


• • 




7.CakhneM. « 


180 5 11| 


5 4 


n 


10 6 


32 18 


*\ 


592 5 7} 


78 15 71 


513 9 


"1 


15Dec 1827 


• • 


Do. 




8, Claclrmannan . 


33 18 (^ 


• • 




• • 


97 1 


3| 


128 19 4} 


24 11 


104 8 


4| 


12NoY. 1823 


• • 


Do. 




9. Cfouwij • • 
10. Dumbwton . 


4 9 2} 
100 14 9i 


10 
13 11 



9| 


• • 


• • 
138 10 


2 


21 
211 9} 


5 
112 8 6} 


16 
98 12 



2| 


16Dec 1815 
15Mar. 1815 


9 


HontUy 

Court Days. 

Daily/ 




11. Dumfries • • 


145 14 8 


87 4 


8 


1 19 2{ 


595 4 


31 


830 4 4} 


191 7J 


639 3 


9| 


17Apra 1822 


• • 


Do. 




12. Edinburgh . 


537 6 6} 


357 11 


21 


48 8 6 


2133 


7 


3076 6 8i 


1987 8 31 


1088 18 


5 


14Jan. 1820 


Annual 


Do. 




13. Blgin • • • 


92 7 01 


37 6 


8 


6 


218 7 


H 


348 7 2] 


50 


298 7 


2| 


24Feh. 1821 


• • 


Coostaot 




14. File • . . 


149 2 7* 


24 6 





2 4 3] 


599 15 


n 


775 8 0| 


420 15 1 


354 12 


"l 


lOMar. 1793 


2300 


Do. 




15. Forfar • • . 


337 3 5| 


65 16 


U 


1 7 2J 


881 7 


n 


1285 13 11} 


390 Of 


895 13 


"J 


1811 


1000 






16. Haddington . 


55 3 71 


18 12 


n 


1 10 7i 


65 2 


6| 


400 19 7\ 


150 


250 19 


n 


9Feh. 1829 


•• 


Constant. 




17. Invemesi • • 


123 13 1| 


40 1 


8 


8 6 


138 4 


101 


599 19 8 


244 18 


355 1 


8 


lOOet. 1831 


• • 


Do. 




18. Kincardine • 


58 8 1} 


14 17 





9 7} 


242 8 


«i 


299 7 3i 


66 


233 7 


3J 


22July 1815 


.. 


Do. 




lO.Kinroea • • 


24 15 3} 


6 19 


31 


5 6 


113 14 


8 


144 9 9| 


28 12 3 


115 17 


fii 


20 April 1827 


• • 


DaHy. 




20. Kirkcudbright 


47 17 llj 


50 13 


01 


9 9| 


263 15 


4| 


362 16 2| 


124 10 


238 6 


2i 


ISJulj 1805 


78P 


Do. 






1234 16 Oi 


261 5 


0* 


38 3 2} 


1805 18 


n 


3288 2 3{ 


1978 3 lOf 


1309 18 


5 


lOSept. 1812 


5000 


3or4tiiiief 

a-year fiir s 

few days. 




22. Linlithgow • 

23. Nairn . • . 


36 5 9{ 
27 11 1| 


21 17 
4 18 


10 
3i 


16 9} 

• • 


133 12 
39 7 


0| 


192 16 5| 
71 16 \\\ 


63 3 1} 
19 


129 13 
52 16 




5May 1804 
IDec 1807 


1000 
145 


hya^gbttk 

orDepotr. 
Constant 




24. Orkney . . 


41 3 8| 


5 4 


n 


3 16 


140 14 


8J 


191 13 ^ 


57 7 


134 6 


81 


2June 1830 


• • 


Do. 




25. Peeblee . • 


4 16 8| 


7 2 


M 


2 11 


84 9 


6| 


96 10 9] 


35 


61 10 


9| 


2Ma7 1820 


•• 


Do. 




26.Perth . . . 


262 13 6| 


88 2 


n 


3 8 5| 


.. 




1458 8 8] 


303 4 4{ 


1155 4 


4J 


240ct. 1815 


• • 


Do. 




27. Renfzew • • 


420 17 1 


149 19 


3* 


9 12 6 


696 15 


7 


1202 4 9| 


450 10 


751 14 


94 


lOApril 1832 


300* 


Do. 




28.Rots . . . 


128 5 5 


4 


9| 


• • 


• • 




394 4 6| 


92 5 


301 19 


<4 


2Sept. 1815 


• • 


Do. 




^29. Roxburgh • • 


29 9 8i 


43 16 


4J 




356 12 


n 


429 18 11| 


132 3 7\ 


297 15 


4| 


22July 1815 


• • 


Do. 




30. Selkirk . . 


4 13 9| 


7 9 


41 


• • 


102 3 


H 


114 6 9i 


70 


44 6 


H 


16(kt 1805 


105 


Do. 




31.Sheaand . . 


8 15 8} 


5 15 


41 


• • 


• • 




52 13 7} 


13 14 


38 19 


7| 


2Feh. 1815 


• • 


Da. 




32. Stirling • • 

33. Sutherland • 


145 3 4} 
30 S 3^ 


• • 
25 16 


3 


7 ^ 


462 1 
139 7 


111 


607 4 5} 
196 ^ 


VwAXb to elate 
the Amomit. 

25 


• • 
171 


2| 


27Aprill803 
19Mar. 1829 


• • 


Daily. 




34.Wigt<m . . 


32 18 8} 


4 7 


n 


• • 


192 12 


7 


229 18 5} 


69 12 8 


140 i 


H 


9Jan. 1817 


• » 


CooslaBt. 
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! Office or Emplojment other than Sheriff - 
i Cferk. 



Residence of 
Sheriff Clerks. 



Clerks employed in 
Sheriff Clerk*s Office. 



Annual 
Amount of 
Fees paid to 

Clerks. 



OBSERVATIONS. 



Ptactlsing^ Counsel in Court of Session. 
Commistaij and Justice of Peace Clerk. 



Keeper of Register of Sasines, Justice of 
Peace Clerk, and Joint Clerk to Commis- 
sioners of Supply. 

Clerk of F^ace and Clerk of Supply, &c. 

Clerk of Peace, Commissary Clerk, and 
CoUector of Taxes. 



Conmussaiy Clerk, Justice of Peace, and a 

Writer. 
Sorrevor of Taxes. 



Commissary Clerk. 



deikioCommissionersforregulating Hawkers 
and Pedlars. 



Keeper of Register of Sasines for County. 

Hu other employments, but not specified. 

Goeral Clerk to Turnpike Road Trustees in 
County. 

Cleik of Peace, Commissary Clerk, and Clerk 

to Road Trustees. 
Cletk of Supply and County Clerk. 

Commissary Clerk and Agent for Bank of 

Scotland. 
Depute Clerk of the Peace. 

Commissary Clerk and Collector of Cess and 

Assessed Taxes for Stewartry. 
Tbwn Clerk of Kirkcaldy. 



Commissary Clerk, Clerk toTumpikeTrustees, 
Clerk of Supply, and Procurator in Sheriff 
Court. 



Clerk of Peace and Keeper of Register of 
Sasines for Orkney and Shetland. 

Clerk of Peace and Supply, Interim Com- 
missary Clrrk, Joint Collector of Taxes 
and County Rates, Clerk of Lieutenancy, 
Joint Treasurer to 4 Districts of Turnpike 
Road Trustees, and Agent for Bank and 
Insurance Companies. 

Clerk of Peace and Keeper of Register of 
Sasines for Perthshire. 



Commissary Clerk and a Notary Public. 

Commissary Clerk, Clerk of Peace, Collector 
of Land Tax and Assessed Taxes for County, 
Clerk to Turnpike Road Trustees, A^ent 
for British Linen Company^ and a Wnter. 

la the Customs at Lerwick. 



Clerk of Peace. 

Commissary Clerk and Keeper of Register of 
Sasines for County. 



Edinburgh. 



Partly in Edinburgh 
and partly uear 
Ayr. 

Banff. 



2 Deputes,2 Substitutes, 
and 4 Assistants. 



Dunse. 

Rothesay. 

Seat of Court. 

Alloa. 

Cromarty. 

Dumbarton. 

Dumfries. 

Edinburgh. 

Elgin. 
Cupar. 



Haddington. 



1 Depute & 1 Assistant. 

1 Depute, I Assistant, 

and 1 Apprentice. 
I Assistant. 

1 Clerk and Assistants. 

1 Depute and occasional 

Clerks. 
1 Depute. 

1 Depute & 1 Assistant. 

1 Depute & 2 Assistants 

9 Clerks at Edinburgh, 
and 2 at Leith. 



1 Depute & 2 Assbtants. 

1 Depute, 3 permanent 
Cleik8,& 3 Assistants. 

2 Deputes, 2 Assistants, 
and 3 Apprentices. 



1 Depute, 2 Substitutes, 
and I Assistant. 
Vicinity of Inyemess. 4Depute8 &2Assistants. 

Stonehaven. 

Kinross. 

Kirkcudbright 

Kirkcaldy. 

Near Falkirk. 

Nairn. 

KirkwalL 

Peebles. 



l^Depute & 4 Assistants. 

• • 
1 Depute & 3 Assistants. 
4 Deputes &9Assistants. 

I Depute. 

1 Depute &2Assi8tants. 
1 Depute & I Assistant. 
1 Clerk & 1 Apprentice. 



Vicinity of Perth. 
Paisley. 

Tain. 



Jedburgh. 
Selkirk. 

Lerwick. 
Stirling. 



Dornoch. 
Wigton. 



2Deputes &9Assistants< 



2 Deputes, 3 Substitutes, 
and 2 Assistants. 



1 Depute & 2 Assistants, 
at Tain— I Depute at 
Dingwall. 



1 Depute & 1 Assistant. 
1 Clerk. 

1 Depute. 

1 Depute & 2 Assistants. 



2 Assistants. 

1 Depute & 1 Assistant. 



340 

• • 
316 15 9 



85 

10 

49 2 
16 

• • 
100 
180 
977 

25 

297 17 1 

228 

90 

175 

50 

• • 

35 
980 

36 15 

• • 

30 

15 



270 0« 
305 



25 0' 
at Tain. 



80 
40 



230 



50 



On average of four years, the Betnrn made 
being ^or that period. 



Ditto. 



Depute Clerk receives Fees oader Small Debt 

Act 



On average of four yean. No Betom for 1830. 



* This Sum does not inchide Interest on £1 000 
paid for office. A Writer to the Signet, 
and resides partly in Edinburgh and partly 
in County of Forfar. 



On average of three years. 

1830 and 1831. 
Fees to Assistants not fixed. 



No Return for 



Depute Clerk draws part of Fees. 

The Principal Depute Clerk at Glasgow par- 
ticipates with the Principal in the annual 
amount o^ Fees. 

^ On average of 4 Tears. 



The Depute Clerk participates in one-half of 
the Fees drawn by Principal Clerk. 



The Depute Clerk at Dtunblane participates 
in one-half of the Fees and Emoluments of 
Office levied there. 
For 1833 only. 

This sum of £300 is paid as an Annuity by 
the Sheriff Clerk during the life of his pre- 
decessor in office. 

Return only made for two years. 

Lewis District not included. No Return. 

' The Depute Clerk at Dingwall draws the 
whole Fees for the Western District of Ross- 
shire, out of which he pays £100 per 
to Principal Clerk. 



Depute Clerk participates with Avic^pa/ in 
one-half of Fees. 



S.L.R 



Extracted from the Returns by ni^i+i^^n K^,( ^OOOl^ 
WM. WADDELL, Secretary to the Commissum. 

N 
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APPENDIX TO THE FOURTH REPORT PROM 



Additional Retomt 

by Sheriff Clerks of 

Sootlnd. 

Amount of Feet, 
1836. 



ADDITIONAL RETURNS BY THE SHERIFF CLERKS 



OF 



Forfarshire, InvernesS'shire, Lanarkshirey and Renfrewshire, 1836. 



No. I.— RETURN by the Sheriff Clerk of Forfarshire of the Fees levied at the Dundee District and ofthe Expenses 
attending the execution of the duty of Sheriff Clerk at said District for five years preceding Whitsunday, 1834. 



^15 May, 
1829-30 
1830-31 
1831-32 
1832-83 
1833-34 


Total Amount 

of Feet levied 

at Sheriff Clerk 

at Dundee 

Diitrict. 


Amount 
ofFeerleried 

Debt Act at 
Dundee. 


Amount of 
Feet loned 

upon Precog- 
nitions at 
Dundee. 


Amount of 
Feet levied 
under Bank- 
rupt Act at 
Duodee. 


Amount 

of other Feet 

at Dundee. 


Amount of 

Annual 

Expense of 

Sbenff Clerk's 

Office at 

Dundee. 


What portion 

of the Feet or 

Emolumentt 

is payable to or 

drawn by 
Sheriff Clerk. 


£. s. d. 
404 19 7 
516 15 7 
707 12 10 
884 19 7 
838 16 6i 


£. B. d, 

156 19 2 
262 14 5^ 
279 8 5 
295 15 9 
270 1 1 


£. f. d. 
29 16 4 
45 4 4 
40 18 4 
67 19 
60 7 8 


£. S. d. 

8 3 

3 13 


£. f. d, 
218 4 1 
208 16 9^ 
387 6 1 
518 1 10 
504 14 9^ 


£. f. d. 
97 5 
104 15 7 
158 18 
170 5 
181 14 1 


lliewhole.aftec 
paying ExpeuMa. 
namely : — 

£. .. d. 

307 14 7 
412 
548 14 10 
714 14 7 
657 2 5i 



In terms of Letter from the Secretary of Law Commission, dated 9th May 1836, the above return made by me, 

Sherif Clerk's Office, Forfar, (Signed) PATRICK ORR. 

22nd June 1836. 



No. II.— RETURN by Patrick Grant, SheViff Clerk of Inverness-shire, in compliance with the Requi- 
sition ofthe Secretary of the Scotch Law Commission, dated 9th May 1836. 

The different points are answered in the order in which they appear in the Requisition. 

1. Return of the Total Amount of Fees, Charges, and Emoluments of every description levied or 
leviable by me as Sheriff Clerk, or by my Depute Clerks in each of the DistricU of Fort William, 
Skye, and Nunton, for each of the five years preceding Whitsunday 1834. 



1830 


1831 


1832 


1833 


1834 


Not in 
office. 


Not in 
office. 


Fort William. 
Clerk Depute 

died of cho- 

lera. 
Skye .... 
Nunton . . . 


£. *. d. 

. No Return. 

48 I 11 
30 1 4 


£. 8. d. 
FortWaiiam 68 
Skye ... 51 11 7 
Nunton . . 35 18 4 


£. 8. d. 

Fort William 78 
Skye ... 47 
Nunton . . 31 11 






£155 9 11 


^156 11 



2. RsTimN of the Amount of all Fees levied or leviable by me or my Deputes under the Small Debt 

Act during the said five years. 



1830 


1831 


1832 


1833 


1834 


Not in 
office. 


Not in 
office. 


£. 8. d. 
Inverness. . 101 3 2 
Fort William 16 14 8 
Skye. ... 7 13 
Nunton. . . 4 10 


£. f. d. 
Inverness. . 92 17 10 
Fort William 14 10 
Skye. ... 8 15 7 
Nunton. ..684 


£. f. d. 
Inverness. .93 3 10 
Fort William 12 13 
Skye. ... 7 10 
Nunton . . 4 15 


£130 10 


£122 11 9 


£118 1 10 
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8. State of the Amonnt of all Fees levied or leviable by me and my Deputes upon all Precognitions Aaditknial IManM 



during the said last fiye years. 



1830 


1831 


1832 


1833 


1834 


Not in 
office. 


Not in 
office. 


£. t. d. 
Inverness • . •« 
Exchequer. • 17 5 
County ... 6 12 4 


£. t. 

Inverness. • 
Exchequer . 35 9 
County. . . 9 19 


d. 

9 




£. s. d. 
Inverness • . . • 
Exchequer . 38 8 1 
County. . . 12 10 


23 17 4 
Fort William No Return. 
Skye .... 5 10 
Nunton ... 4 50 


45 8 
Fort William 8 4 
Skye. ... 4 12 
Nunton . • 4 10 


9 





50 18 1 
Fort William 10 5 
Skye. ... 4 15 
Nunton ..560 


£33 12 4 


£62 14 


9 


£71 4 1 



by Sheriff ClerkB of 
Scotland. 

Amount of Feet, 
1836. 



4. State of the Amount of all Fees levied or leviable by me or by my Deputes upon all proceedings 
under the Bankrupt Statute during each of the said five years. 



1830 


1831 


1832 


1833 


• 1834 


Not in 
office. 


Not in 
office. 


At Inverness. £0 10 6 


At Inverness £0 15 


None. 



5. State separately all the Fees, Charges, and Emolupients levied by me and by my Deputes in 
the Districts, and not comprehended under the last three heads. 

£. f. 

1. Fees on summonses, petitions, sequestrations, and arrestments • • • • . 109 18 

2. Fees of defences and answers • ... 11 4 

3. Fees in other proceedings in litigated cases ..907 

4. Fees in extract commissions, oaths» and witnesses, • 27 6 

5. Fees in proofs 68 

6. Fees in consignations, and auditing accounts of expenses. ..#••• 19 10 

7. Fees upon extract decreets tn/oro • • t • • • 56 10 2 

8. Fees upon tutorial inventories 666 

9. Fees upon services and infeflments on precepts from Chancery ..... 30 

10. Fees recording deeds, homings, and inhibitions, entailed improvement, 

vouchers and extracts thereof ...• ...« 1 

11. Fees of bonds of caution, caveats, and transmittiag processes advocated . • 

12. Fees for process connected with criminal business, indictments* &c, payable 

from Exchequer 13 



d. 

6 
7 
i 







3 9 
5 







£431 19 7 



The Amount of the above Fees levied in each year have been as follows: — 



1830 



Not in 
office. 



1831 



Not in 
office. 



1832 



£432 



1833 



£533 



1834 



£429 



Average £464 



6. State the Amount of Expenses attending the Execution of the duty of Sheriff Clerk at each of the 
Distncts of Inverness, Fort William, Skye, and Nunton, during each of the said five years. 



1830 
1831 
1832 


Invenetf. 




Fort William. 


Skye. 


Nnntoa. 


Not in office. 

Not in office. 

Rent of office and taxes . 

Printing small debt pro-) 

ceedings J 

Stationery and books . . 
Coals, 80 barrels .... 

Gaslights 

Burgh officers,for ringing) 

Courtbell ) 

Salary to Depute at Inver- 
ness ..••.••. 
And two Assistant Clerks 


£. i. d. 

25 
8 15 6 

23 12 

4 10 

5 18 6 

2 2 


£. 9. rf. 

3 
2 10 
5 


£. *. d. 

2 
1 15 
8 10 

1 10* 


£. «. d. 

2 

15 
2 10 

1 10* 


69 18 
80 


£1010 


£% 15 


£% 15 


£149 18 
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Additional Beturns 



by ShwTff C^tt"f '^* ^'^^'^^ ^^ ^^^^ portion of the Fees and Emoluments so levied as above is payable to or drawn by me 



Scotland. 

Amount of Feei| 
1836. 



iS^^ 



as principal Clerk. 



The whole ofthe'Fees collected as above by the Clerks Depute at Fort William, Skye, and Nunton, 
are retained by them, and they pay me the following sums per annum : — 

£. f. d. 

The Sheriff Clerk Depute at Fort William 20 

Skye. . . 10 

Nunton • • 5 



> 9 



9 9 

$ 9 



£Sb 



Owing to the smallness of the Emoluments derivable by the Sheriff Clerks Depute in those Districts, 
it is a very difficult matter to get persons sufficiently qualified and responsible to undertake the duties. 
These Depute Clerks are entirely upon the responsibility of the principal Clerk, a responsibility of a 
very serious nature, owing to the danger and difficulty of transmitting processes and documents to and 
from the Sberiffs. As an example of this responsibility, the principal Sheriff Clerk is now threatened 
with a prosecution for the contents of an obligation produced in a process which has been lost in 
transmission from the Sheriff Substitute in Skye, and if this responsibility be established against him 
it will sweep off all the Fees which he has derived from his Deputes in the Districts for the last four 
years. The Emoluments which the principal Sheriff Clerk derives from those Districts is by no 
means commensurate to the responsibility which he labours under. 

All which is humbly reported by 

Castle of Inverness, (Signed) PAT"^. GRANT. 

May 2lst 1836. Sherif Clerk of Inverness-shire. 



No. III.— SUPPLEMENTARY RETURN by the Sheriff Clerk of Lanarkshire, showing the 
Fees received at Hamilton and Lanark, an^ Amount of Expenditure attending the execution of the 
duties for the undermentioned period, in terms of a Letter from the Secretary to the Law Com- 
mission, dated 9th J^ay 1836, 







1.— HAMILTON, OR MIDDLE WARD. 




Year. 


Total Amount 


Amouot of 


Amount of 


Amount of 




Expenditure clear ^«du« 1 




of Feet 


Feet levied 


Feet on 


Feet on 


Amount of all 


attending the 


payable to the 
Principal Clerk. 




levied as Sheriff 
Clerk. 


under Small 
Uebt Act. 


Precognitiont. 


Bankrupt 
Examinationt. 


other Feet. 


execution of the 
Dutiea. 




£. $. d. 


£. s. d. 


£. *. d. 




£. *. d. 


£. $. d. 


£. f. d 


1830 


885 18 7 


67 8 9 


31 


None. 


287 14 10 


237 15 


148 3 7 


1831 


351 8 6 


78 7 6 


26 11 


Ditto. 


246 10 


248 6 


103 2 6 


1832 


421 11 6 


93 11 


34 2 


Ditto. 


293 18 6 


241 9 


180 2 6 


1833 


377 10 1 


85 4 


38 7 


Ditto. 


253 19 1 


238 4 6 


139 5 7 


1834 


405 11 4 


102 9 6 


41 10 


£1 1 


260 10 10 


244 8 


161 3 4 







2.- 


-LANARK 


OR UPPER WARD. 








Total Amount 


Amount of 


Amount of 


Amount of 




Expenditure 


Clear Reaidue 


Year. 


ofFeet 


Feet levied 


F..9 on 


FeMon 


Amount of all 


attending the 


pajrable to the 
Principal Clerk. 


levied at Sheriff 
Clerk. 


under Small 
Debt Act. 


Preeognitioiu. 


Examiniitions* 


other Feet. 


execution of the 
Dutiei. 




£. s. d. 


£. *. d. 


£. .. d. 




£. s. d. 


£. s. d. 


£. s. d. 


1830 


170 19 2 


49 13 6 


11 6 


None. 


109 19 8 


107 6 8 


63 12 6 


1831 


143 10 6 


39 4 


9 13 


Ditto. 


94 13 6 


107 6 5 


36 4 1 


1832 


128 6 


37 11 


IS 1 


Ditto. 


77 8 6 


108 10 


19 10 6 


1833 


117 16 7 


39 3 


15 7 


Ditto. 


63 6 7 


98 4 10 


19 11 9 


1834 


127 8 11 


43 12 


21 6 


Ditto. 


62 5 11 


101 1 3 


26 2 8 



Sheriff ClerVs Office, Glasgow^ 
Ibth June 1836. 



All which is humbly reported by 

(Signed) JA^ M'HARDY, 

Sheriff Clerh Depute of Lanarkshire. 
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No. IV. 

Sib, Sheriff Clerk'M Office^ Paisley, I6th May 1836. 

I received your letter, wanting the Return of Emoluments as Sheriff Clerk for the Lower Ward 
of Renfrewshire, which is now pre^xed. 

The Return formerly given contained the Fees of both the Upper and Lower Ward, excepting 
the Crown Account, &c., for the year 1834, which had not then been taxed. That has been done, 
and I therefore beg to add it, being for the Lower Ward (Greenock) £63. 14«. lid., and for the Upper 
Ward £121. 9$. 9^., which two sums you will please to engross in my former Return. 

The present Sheriff Clerk was appointed in April 1832, and he hits no way of finding out the 
amount for the three preceding years, the former Sheriff Clerk being now dead. 

When your letter arrived I was laid up by a violent fit of the gout, and 1 had to send to Greenock 
for information, which is the cause of the delay of not answering sooner. 

If anything further is wanted, I will be happy to give you every information so soon as I am well. 

I am, Sir, 

Your most obedient Servant, 
(Signed) ROB. STEWART. 



Additional RetanM 

by Sheriff Clerkf of 

Scotland. 

Amount of Feet, 
1836. 



Tear. 


Total Amonnt 
of Feet levied 

Sheriff Clerk. 


Amount of 

Feet levied 

under Small 

Debt Act. 


Amount of 

Feet levied 

uponPrecog- 

nitiont. 


Amount of 
Feet levied 
under Bank- 
rupt Statute. 


Amount of 

other 
Feet levied. 


Amount of 
AnnualExpente 

of Shenff 
Clerk't Office. 


Levied and 

drawn at 

Sheriff Clerk. 


1833 
1884 


£. s. d. 
460 5 7J 
518 5 2 


£. X. A 
146 19 10 
169 5 8 


£. s. d. 
50 18 11^ 
63 14 11 


£. f. d. 
8 13 6 
18 6 


£. «. d. 
253 13 4 
283 16 1 


£. ». d. 
194 
174 19 10 


All. 
All. 
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Return by the Sheriff Clerk Depute of Aberdeenshire. Betornt 

• by Sheriff Clerkaof 

Answer 1. — ^The table referred to has not been acted on in the county of Aberdeen. The ScoUaod, 

rule followed in this county since May 1834 has been the table established by Act of Sede- %^ Feetand 
runt, 27th January 1830. mS^ b^ttS.. 

2. — I think the fees allowed by the Act of 1836 are too low ; that they would afford inade- 

ijuate remuneration to the sheriff clerk for his trouble^ for payment of his assistants and clerks* ^'*?^^^j5if*^'* 
and for the other expenses of his office. There would^ moreover^ be great inconvenience in «en«iujfei 

collecting them. 

3. — I do not see how I can answer this Query^ without entering minutely into the table of 
fees now acted on, for which there is neither time nor space allow^ at present. 

4. — I do not 

5. — Since the sheriff clerk of this county, in May 1834, adopted the table of 27th January 
1830, I have not heard a single word of complaint that the clerk's fees are too high. The 
procurators of Court pay these fees cheerfully, and without a grudge. 

6. — ^The duties imposed on the sheriff clerk are so various, tliat I do not see how a salary 
could be made adequate to meet them, in such an extended and populous county as Aberdeen* 

(Signed) FRANCIS GORDON, 

Aberdeen, 1st June 1837. Sheriff Clerk Depute, Aberdeenshire, 



Return by the Society of Advocates, Aberdeen. 
A. 1. — No; the county of Aberdeen is excepted from the operation of the Act of Sede- Socie^of AdvocatesJ 



runt, of July 1836, during the lifetime of the present clerk. 

2. — ^The members of me Society have not liad experience of the working of the Act, but no 
objection occurs upon examination of the table. 

a— No. 

4. — Not if the above-mentioned table were adopted. 

5. — The fees hitherto exacted, under the Act of Sederunt of 1830, have been considered 
too high. 

6. — In the opinion of this society, the salary of the sheriff clerk of the county of Aberdeen 
ought not to be under 500/., exclusive of all disbursements for clerks and stationery, the 
amount of which cannot properly be estimated. 

(Signed) THO. SANGSTER, 

Aberdeen, 19M June 1837. President. 



Ab«rde«a. 



Return by John Campbell, Esq., Sheriff Clerk of Argyllshire. 

A. 1. — ^The reporter has adopted the new tables, under the reservations in favour of JohnCftiiipbdl,Etq., 
the old class of sheriff clerks, and those who purchased their offices, provided by the Acts of Aigyiuiiie, 
Parliament and of Sederunt authorizing the same. 

2 and 3. — ^The reporter is unwilling to criticise the new tables minutely, nor does his expe- 
rience of them enable him as yet to say, whether they are or not more productive than the old ; but 
having, in common with others, long looked forward to an improvement of the old fees, corre- 
spondibg in some degree to the additional labour and responsibility incurred by them, and to 
the commensurate increase during the last eighty years on the emoluments of other public 
officers of all descriptions, he would dissemble, if he did not admit his being disappointed at 
the low rates of the new fees generally. 

The reporter having, moreover, now four deputes to pay, in different districts established 
for the accommodation of \he public in general business, independent of Small Debt Courts, 
thinks also, with great submission, that some relief and aid should be afforded by the public, 
to him and others in similar circumstances, to enable them at all times to engage the services 
of deputes properly qualified. 

In goin^ over the tables, the erasure of an article at one time introduced, and for a con- 
siderable time retained by the sheriff commissioners, in the tables while under their considera- 
tion, struck him and others with some surprise, viz., a fee on decreets when extractable, and 
nothing has been substituted in lieu of it, until an extract is called for, which does not often 
happen, as parties will, in most cases, prefer paying up their debt, and saving that expense ; 
and the clerk has the labour of comparing the summons with its executions, classing the pro- 
ductions, getting the auditor's report on the expenses, writing the decreet; in short, preparing 
the whole, and keeping it carefully in his custody and at his risk, without any compensation 
for all his trouble, excepting the fee of 6c{. for enrolling the cause for decreet. 

Art 9, page 75, says, " Writing each sheet (of a proof) when the sheriff clerk acts as 
writing clerk" These eight last words, as implying a doubt of the sheriff clerk's exclusive 
right to act, should, with submission, be struck out. 

4.— -The reporter considers the fees in general unquestionably under, and not over stated. 

5. — He has heard of no complaints under this head. 

6. — In the event of the sheriff clerks being paid by salaries, and that the increase of labour 
and responsibility to be apprehended from the Bills now pending in Parliament, is imposed 

S.L.R.—4i. O 
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ReturoB upon them, the reporter considers 600/. for the sheriff* clerk, and 300/. for depute clerks and 

*^ ^^'soSuand''" ^^ for registers and other expenses, a fair annual allowance for Argyllshire. An estimate of the 

as to Feet and extent and population, compared with other Scotch counties, will, no doubt, be made; and 

Emoluments^ from the duties prescribed by these new Bills, when passed into laws, the sheriff" clerk will 

receiv ed by them. ^^^^ require to employ a better paid description of deputes than those now officiating. The 

J6bn Campbell, Esq., reporter begs leave to send herewith a copy of a letter, which he took the liberty of addressing 

Argyllshire. to the Lord Advocate last year, when these new Bills were introduced. 

(Signed) JOHN CAMPBELL, 

Sheriff Clerk's Office, Inverary, Sheriff Clerk of Argyllshire. 

\Ath June 1937. 



(Copy.) Letter referred to in the preceding Return. 

Sheriff Clerk's Office, Incercary^ 
My Lord, 19^A April 1836. 

The copies of three Scotch Law Bills, Nos. 98, 99, and 100, franked by your Lordship, 
were duly received by me, and immediately submitted to the sheriff* substitute and the sheriff 
court agents here, who proposed to hold a meeting for their consideration, which, however, has 
been hitherto prevented, by various avocations, and by preparations for the Circuit Court of 
Justiciary, which meets here on Friday next. 

In these circumstances, I think it my duty not to delay any longer a short communication 
which I am anxious to make, regarding the important duty assigned to the sheriff clerk^ as 
stated on p. 14, sec. 41, of Bill No. 98 (intituled " A Bill to amend the Law of Scotland 
in Matters relating to Bankruptcy, Personal Diligence," &c. &c.) whereby powers are given to 
the sheriff clerk, ajid a responsibility imposed upon him^ which may be occasionally attended 
with serious inconvenience. 

Hitherto the duties of the clerks have been considered merely ministerial ; de<$retal powers 
have been withheld from them, and assigned in all cases to the sheriff or judge, who is not 
considered responsible for errors in judgment, though the clerks generally are ; and accidental 
variations or mistakes in the previous procedure or machinery may occasion difficulties which 
the sheriff is better qualified to encounter and to solve than the clerk. The sheriff is likewise 
to be considered as more independent, and less accessible to undue influence, than the clerks^ 
particularly where the counties are divided into various districts, and where the returns from 
fees do not admit of the principal clerk engaging the services of deputes of great talents or 
experience, to judge in all cases of the pleadings of agents or others, as to allied irregulari- 
ties or mistakes in the previous machinery on which the application for a caption is grounded. 

It is true that the proceedings in the Bill Chamber in the Court of Session furnish one 
example of a decretal power to a clerk, who is authorized to pass Bills in that brief form of 
fiat ut peiitur ; but the clerk to the Bills is generally of a caste superior to depute sheriff 
clerks ; and, moreover, neither the clerk to the Bills, nor any other ordinary clerk, is per- 
mitted to encroach on the liberty of the subject, by adhibiting their authority to captions, 
without the intervention of signet warrants, and long previous notices to the debtor. Nor are 
they exposed to the same snares or risks which depute clerks, young men residing in remote 
corners of the country, far from proper advice or control, are, particularly on occasion 
of disputed elections, and on many other occasions where they are liable to tampering and 
deception. 

I beg your Lordship will forgive the liberty I have taken in submitting these remarks ; and 

1 have the honour to be, &c. 

(Signed) JOHN CAMPBELL, 

The Rt, Hon, the Lord Advocate of Scotland, Sheriff Clerk of Argyllshire, 

M.P,y ^c. ^c, London, 



Patrick Rose, Esq., 
Banfishire. 



Return by Patrick Rose^ Esq.y Sheriff Clerk of Banffshire. 

Before proceeding to answer the questions put by the Commissioners, the sheriff clerk of 
Banffshire has to premise that hithef^o an universal complaint has been made throughout 
Scotland, as to the rates of fees charged by sheriff clerks. This complaint originated in over- 
grown counties, where sheriff clerks, by deputies alone, transacted the business of the county, 
and enjoyed to themselves, as it were, sinecures, varying from one to two, or three thousand 
pounds a year. While, therefore, there may have been some reason for animadversion as 
regards large counties, it cannot possibly be made to apply to small counties, where, from the 
limited nature of business, the highest fees ever allowed were often barely sufficient to main- 
tain a man capable of doing his duty with becoming respect to himself and credit to the 
county. The Commissioners, no doubt, had this in view, when the table of fees, of 11th July 
1836, was framed; but still a very great inequality exists, even amongst the twenty-six 
counties, which are classified under one head. To obviate which, it may not be improper to 
suggest, that a table ought to be framed for each county, keeping the extent of the agricultural 
and commercial departments in view. It may also be remarked, that in these days the prin- 
ciples of Reform have gone abroad, and taken such hold of men s minds, that, in regard to fees, 
they are apt to get impatient, and have an aversion to the old usages and tables of our fore- 
fathers, and to call for new. 

With these premises, the sheriff clerk of Banffshire shall now proceed to answer the Com- 
missioners' Queries in their order ; and, — 

A. 1 .—The table of fees authorized by Act of Sederunt, of 1 1th July 1836, has not been acted 
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upon in the county of Banffl Mr. Rose, in 1801, purchased his office at upwards of 1,400/., 
. and he has regulated himself by the table of fees of 1748» unless where by statute or othw 
lawful authority, other fees liave been sanctioned and allowed him. 

2. — Not having acted upon the new table, no particular objection can well be offered by 
him ; but as regards the county of Banff*, apprehensive that the table of 1836 would be a loss 
to him, he preferred abiding by the old table of 1748. 

3. — For the reason given in answer to Query 2, no correct answer can here be made; but 
in reference to the county of Banff*, he is of opinion, that generally they should be rather 
inereased than diminished. 

4. — Apart from personal interest (for which, perhaps, credit will not be given), the sheriff* 
derk is decidedly of opinion, that with respect to the county of Banff, none of the fees can be 
abolished consistently with the office yielding sufficient annual emolument to a man of cha- 
racter and responsibility, and qualified to do his duty. On the contrary, it is believed that 
unless the proposed fees are inc^reased, some difficulty will be found in obtaining a person of 
reiponsibility, character, and quaUfication, to succeed the present incumbent ; that is, and give 
his labour and attendance at the office for eight hours a dav, the time required for the ordi- 
nary discharge of the positive dejnands of the public, as his thirty-seven years' experience 
demonstrates. 

5» — It is a well-known fact, that fees to public clerks, of any and every description, are dis- 
liked by the public — and no doubt Banffshire comes in for its share ; but direct or formal com- 
plaints do not exist. The sheriff clerk has no clients, but deals exclusively with the prac- 
titioners before the Court, with whom he keeps quarterly accounts ; and when a settlement 
takes place, he uniformly acts liberally, giving a deduction in every reasonable degree, and 
very often at the request of the agent, when he had a bad client, and likely to get nothing to 
himself. Hence it is presumed that complaints are obviated. 

It is understood that in almost all the other counties, the fees are paid at the time of lodging 
each step of process (no accounts being kept) ; and by this means the agents often lose con- 
siderable sums, from their clients being unable to remunerate them. This is certainly no good 
reason why the sheriff clerk should lose his fees ; but in the county of Banff it has always 
been taken into consideration, in whole or in part, wherever represented. 

6. — ^The sheriff clerk of Banffshire, with the exception of a few years subsequent to 1821, 
has always discharged the duties in person ; but he has hitherto found it impracticable to do 
them efficiently, without the aid of a regular practical deputy, known and established in 
business ; and, indeed, ii is impossible to do so, whatever may be said to the contrary, as he 
is often liable to be called away officially, to go for days to different parts of the county, not to 
mention the ordinary calls and vicissitudes of life ; and must, consequently, have some respon- 
sible person at the head office, to attend to the public. Keeping this, and the expenditure of 
the office, and the responsibility in view, I do not think, in my opinion, that less than 550Z. 
Would be a fair annual allowance to a sheriff clerk for the county of Banff, discharging the 
duties in person, for his trouble, and for all the expenses of the office. 

Thus, for instance, the Supreme Court have, by their Act of Sederunt, 6th March 1833, 
fixed the labour and attendance of a professional man, taking proois, &c., at not less than 
2/. 2«. per day of nine hours. The sheriff clerk's time, attenaance, and responsibility, is 
equally valuable as any other professional man's. In Banffshire, his office hours are from ten 
forenoon till four afternoon, and from six evening till eight at night — in all, eight hours ; that is, 
one hour less than required by the Act of Sederunt. For 2/. 2*. of gain, deduct one-ninth, leaves 
per day 1/. 17*. 4rf., which multiplied by the number of work-days in the year, viz., 313, 
comes to per annum 584/. 5^. \d. There are, perhaps, men to be found who would do it for 
less than 550/. ; but if he pay the expense of the establishment, and attend eight hours a day 
each working day, as is done here, he would have but a sorry living in regard to rank and 
respectability, and poor pay for his actual labour and attendance on the public 

(Signed) PAT. ROSE. 

Banff, 19IA July 1837. 



bySlMnffClwlwoC 
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Return by James Bellt Esq., S/teriff Clerk of Berwickshire. 

A. 1. — ^The table of fees authorized by the Act of Sederunt, of 1 1th July 1836, has been 
acted on in the county of Berwick, ever since the Act was passed. 

2. — No objection to the fees tliereby fixed occurs to the sheriff clerk, except the difficulty 
attending their collection, and the particular fees alluded to in the answer to Query 3. 

3. — ITie present table of fees appears to provide for almost every department of the sheriff 
clerk's duty ; but there is one particular source of emolument which is completely overlooked : 
under the regulations in force previous to 27th January, 1830, a fee, varying in amount from 
7s. 6d. to 17s. 6(/., levied acconling to the amount of the sum in dispute, was exigible in each 
confirmation of a sequestration, and there is no very obvious reason why the same rule should 
have been discontinued. In this case, the trouble and responsibility of procuring the con- 
firmation are devolved upon the clerk, without any corresponding remuneration : and the only 
emoluments he is entitled to exact, are those flowing from the presentation of the application 
in the first instance, and subsequently from the warrants of sale (should these be obtained), 
which in the great majority of instances are rendered unnecessary by the milder, and apparently 
as effectual, process of confirming the sequestration, and thus placing an embargo upon the dis- 
posal of the goods hypothecated, or any intermission with them hostile to the interests of the 
landlord. It thus happens, in almost every case, that the fees payable, even in sequestrations 
of the greatest importance, amount at the very most to 3^ . Bof., a sum altogether dispropor- 

02 



James Bell, Eeq., 
Berwickthiie* 
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James BeiT, Esq., 
Becvkkshirew 



tionate to the duties performed. It may be proper, however, to explain, that in no instance 
has the inventories under warrants of sequestration been taken by the clerk ; but this does not 
lessen his claim to a fee on the confirmation. 

By the present Act of Sederunt, the following fees are stipulated to he paid to the sheriflF 
clerk, for executing warrants of sale : — 

" When the amount of the roup roll is 8/., or under, he will be allowed 7s. 6rf. 
*' When the amount of the roup roll is above 8/., and does not exceed 100/., he will be 
allowed at the rate of 5/. per cent. 

And then follow provisions regarding the rate of charge, when the amount of the roup roll 
is upwards of 100/., a circumstance which very seldom occurs, indeed, in the county of 
Berwick, either under sequestrations or poindings. 

For these fees, the clerk is held " liable for the amount of the roup roll;" required to 
" collect the proceeds," prepare '* advertisements and articles of roup;" and generally take all 
" trouble in relation to the sale," besides paying the " auctioneer s fees*^ cut of them. 

In almost every case, therefore, and especially where sales take place at a distance, the 
auctioneer's fee completely absorbs the poundage, thus necessarily leaving the clerk altogether 
unremunerated, a circumstance which would be eflfectually obviated by that fee forming, like 
all other " necessary disbursements or expenses," a proper charge against the proceeds of the 
sale, in place of the clerk, or by allowing him personal as well as " travelling charges ;" the 
latter term, from the relation in which it stands in the present table of fees, appearing merely 
to include the expenses of conveyance, tolls, and similar expenditure. 

By the table of fees, the following charges are made payable on bonds of caution : — 
" In cases of 12/. and under, 5^.; abo\e 12/., 7^. 6(/." 

The number of bonds involving sums below 12/. is very limited ; and as the fee is one 
falling almost exclusively on the lower ranks of the community, it appears that a modification 
might be made with advantage. Probably the following rates may be considered more 
equitable ; — 

In cases of 30/. and imder, 3^. 6rf. ; above 30/., 5s. 

The present also appears a favourable opportunity to bring under the attention of the Law 
G>mmission the extreme hardship of sheriff clerks being required to make returns to both 
Houses of Parliament, and the committees and commissions they are pleased to appoint, 
without receiving the slightest remuneration, or even being regarded as entitled to indemnifi- 
cation for the labour and research thus occasioned. During the last few years, these returns 
have increased both in number and in difficulty ; and much expense has not unfrequently been 
incurred to procure the requisite information, independently of the long time occupied iu their 
preparation, and the laborious and difficult nature of the duty itself. Many returns have 
required weeks of intense application, much, as may be supposed, to the obstruction of general 
business ; and although, from the principle on which clerks are remunerated, and the alacrity 
invariably displayed in furnishing the information required, one would naturally expect to be 
indemnified lor the performance of this important duty, neither the Crown nor the county 
appear to regard the clerk as entited to compensation. 

4. — Were sheriff clerks remunemted solely by fees, it does not appear that any of those now 
exigible could be abolished, consistently with the office yielding sufficient annual emoluments 
to a man of character and responsibility, and the qualifications necessary for the business of 
the office. 

It is almost superfluous to explain that the clerks, although notaries public, do not practise 
as procurators. 

5. — No complaint has ever been made to the sheriff clerk of Berwickshire, either by the 
public generally, or by any of the procurators, that his fees are in any respect exorbitant. 

6. — Were sheriff clerks paid by salaries, it does not appear that less than 300/. would be a 
fair annual allowance for a sheriff clerk in the county of Berwick, discharging the duties per- 
sonally, for his trouble, and for all the expenses of the office. 

The present sheriff clerk of Berwickshire was appointed to that office in 1787, and obtained 
his commission on payment of one thousand guineas. The duties of the office, as might be 
expected from the importance of the county, are numerous, and involve much responsibility, 
besides requiring unremitting exertion and attendance; thereby rendering it necessary to keep 
one or more assistants, who must be rewardt'd for their trouble. The residence of tlie sheriff 
substitute, and of the greater proportion of the procurators being at Dunse, a distance of eight 
miles from Greenlaw, the county town, the sheriff clerk found it essential that he should reside 
there also; and the expense of travelling to Greenlaw during the sittings of the Court, even at 
a very low estimate, amounts to 20/. To this may be added an equal sum for office rents, 
stationery, printing, advertising, and other unavoidable expenditure, which, with the allow 
ances to assistant clerks, renders the expense of the sheriff clerk's office in Berwickshire 
little short, if anything, of 100/. annually; and it is submitted, with perfect confidence, that 
200/. is nothing nioie than a fair and reasonable allowance for the personal discharge of the 
duties of the situation. 

Humbly reported by 

(Signed) JAMES BELL, 

Dunse, 9th June 1837. Sheriff Clerk of Berwickshire. 



Note. 

It may bs proper to bring under the observation of the Law Commission, that the 
present table of fce^ is totally sicnt on the subject of criminal prosecutions^ a circumstance 
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much to be regretted, from the difficulty of procuring adequate remuneration for the business 
of this most important department of a sheriff clerk's duty, from those parties by whom it is 
payable. 

The only regulations now in force relating to criminal procedure, are those framed by the 
Right Honourable the Barons of Exchequer, in June 1812, which, from the many alterations 
that have since occurred, contain many allowances absurdly disproportionate to the business 
performed, of which the following instances afford ample testimony : — 

For each day the clerk is employed in taking precognitions or declarations, he is allowed 
5s., besides a fee for writings, at the rate of 1*. per sheet. When precognitions are taken at a 
distance from home, as very frequently happens, the clerk is necessarily occupied during the 
whole day ; and unless the number of witnesses is considerable, these allowances afford him 
no adequate recompense for the duty so executed, and the consequent neglect of business 
at home. 

But the fees upon trials by jury are still more limited, being merely Is. each sheet for 
writings, without any allowance for attendance, conveyance or travelling. By a recent Statute, 
the m^e of conducting these trials was materially altered. Formerly, ail the evidence adduced 
was taken down by the clerk, but now notes of it are merely preserved by the judge ; the 
names and designations only of the witnesses appearing in the clerk's record of the proceed- 
ings, which consequently seldom extend, even in protracted trials, beyond two sheets ; and 
when the accused pleads guilty, one sheet is all that is necessary. It thus very oflen, nay, 
almost invariably, happens, that the clerk must attend at a distance from home for a whole 
day, and pay fhe expense of conveyance and travelling, while his fees may amount to 
5*. or 6*. / 

On the incompetency of such emoluments it is superfluous to insist ; and it is only necessary 
to add, that several charges in the table of clerks' fees, annexed to the Act of Sederunt now in 
operation, are invariably disallowed in Exchequer. Thus the fee of 10^. 6rf. for the principal 
precept of intimation for the election of a Member of Parliament, a fee of the same amount for 
the warrant to summon jury and witnesses for striking the fiars, and the charge of 1/. lis, 6d. 
for attendance on that occasion, are invariably disallowed ; and difficulty is even experienced 
in procuring payment of necessary disbursements in the registration of electors, under the 
Statute 2 and 3 Wm. 4, chapter 65. 

The clerk deems it sufficient to draw attention to' these circumstances, without offering to 
suggest any remedy by which they might be obviated. 
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Jamas Bell, Baq., 
Berwickahiia. 



Return by Archibald Macneill, Esq., Sheriff Clerk of Buteshire. 

A, 1 . — ^The table of fees authorized by the Act of Sederunt, of 1 1th July 1836, has been acted A^h. Mac::Mll, Eaq., 
on in Buteshire since the Act was passed. Butediire. 

2 — No objection to the several fees thereby fixed, occurs to me at present. 

3. — I cannot at present suggest any other fees which might be exacted, instead of any 
of those now in use, if abolished or reduced in amount. 

4. — On the supposition that the clerk must be remunerated solely by fees (and not by a 
salary provided by Government), it does not appear to me that any of the fees could be 
abolished, consistently with the office yielding sufficient annual emoluments to a person of 
character and responsibility, and the qualifications necessary for the business of the office. 

5. — ^There has not been any complaint by the public in this county that the fees of sheriff 
clerks are in any respect exorbitant. 

6. — In case of sheriff clerks being paid by salaries, 250/. would, in my opinion, be a fsdr 
annual allowance to a sheriff clerk for the county of Bute, discharging the duties in person, 
for his trouble, and for all thef expenses of the office. 

(Signed) ARCH. MACNEILL. 

Rothesay^ lOM Jtme 1837. 



Return by Robert Jameson, Esq,', Sheriff Clerk of Clackmananshite. 

A. 1. — The table of fees authorized by the Act of Sederunt, of 11th July 1836, has been Robt Jameaon, Eaq., 
acted upon in this county since the Act was passed. Clackmananahire. 

2. — The only objection which occurs to me to the several fees fixed by the Act of Sederunt, 
is that they are generally too small. 

3. — To this Query 1 can give no particular answer. 

4. — It does not appear to me that any of the fees could be abolished, consistently with the 
office yielding suffi^ent annual emoluments to a man of character and responsibility, and 
the qualifications necessary for the business of the office; in4eed, it is far from doing so 
at present. 

o. — No complaint has been made by the public in this district, or by my clients, that the 
fees of sheriff clerks are in any respect exorbitant ; indeed, they appear so trifling in an agent's 
account, in comparison with the agent^s charges, that they seem to escape all notice. 

6.— In case of sheriff clerks being paid with salaries, my opinion is, that the lowest annual 
allowance to the sheriff clerk for the coimty of Clackmanan, discharging the duties in person, 
for his trouble and for all the expenses of the office, should not be under 200/. 

(Signed) ROBERT JAMESON. 

Alloa, 6th June 1837* 
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Return by Jokn Tcoflor, Sheriff Clerk D^ute of Oromartyskire. 



A. 1.— No. 

2. — Not seen. 
3.— No. 
4.— No. 
5.— No. 
6. — 80/. sterling. 



(Signed) JOHN TAYLOR, 

Sheriff Clerk Depute of Cromartyshire, 



Return by A. Dvff, Esq., Sheriff Clerk of Elginshire. 

A. Duflf, Esq., A. 1 . — ^This table has only been acted on in this county since 1 5th May last, the co 

Elginshire. ment of summer session. 

2. — During the short space I have had experience of the table, I cannot state precisely ob- 
jections to any of the fees thereby sanctioned ; yet I may remark, that, so far as I can at present 
judge, the fees do not appear such as will remunerate tBe clerk better than the old table. 

3. — In reference to this Query, I would beg to remark* that the fees provided for conducting 
sales of pounded effects, &c., and for taking the inventory in sequestrations for rents, are not 
available to the sheriff clerk in this county, these sales and warrants being carried through^ 
the former by the procurators, and the latter by the sheriff officers ; the only fees received by 
the clerk are those on the original warrants, and for receiving the reports on sales. I think it 
might be advisable to increase the fees on the warrants and reports, for trouble, preserving 
these in safe custody, and other trouble the sheriff clerk has respecting such proceedings. 

I cannot say that any of the fees under the new table ought to be reduced in any instance. 
On the contrary, if an alteration takes place an increase should be msule ; for the clerk has 
numerous duties imposed on him for which no remuneration is provided, such as iniimating by 
letter to procurators when processes are advised by the sheriff, particularly to those resident 
at a distance from the county town, and forwarding cases to them ; attendances on the sherifl& 
at courts ; preparing frequent returns to the House of Commons, &c., respecting processes, 
&c. : and heavy expenses, furnishing record books, stationery, and also arranging records and 
proceedings, wliich necessarily takes up a great deal of the clerk's time. 

4. — It does not appear to me that any of the fees could be abolished consistently with a fair 
reriiuneration to the clerk ; indeed, as I have stated above, some additions might be made to 
the present fees. 

5. — The public, so far as I am aware, never made any complaint that the fees of the sheriff 
clerk were exorbitant, although the procurators occasionally objected to some fees under the 
old table. 

6. — I am disposed to think that the siieriff clerk of this county, to enable him to perform 
the duties in person, for his trouble, and to reimburse him for all necessary expenses of the 
office, should receive a salary not under 350/. sterling. Should salaries be provided for 
sheriff clerks, I would use the freedom of remarking that I conceive such a method of remu- 
neration for our services far preferable to the present one of collecting a variety of small fises, 
which is not only troublesome to do, but many of them are entirely lost to the clerk. 

(Signed) ^ A. DUFF. 

Elgin, 19M June, 1837. 



Patrick Orr, Esq., 
FoHiurshire. 



Return by Patrick Orr^ Esq., Sheriff Clerk of Forfarshire, 

A. 1.— Yesi. 

2. — Some of them are not sufficiently explicit. 

3._None. 

4 -No. 

5. — This must be meant to be answered by an agent or practitioner before the Sheriff Court 

6. — Cannot say. 

(Signed) PATRICK ORR, 

Edinburgh, 30th May 1837. Sheriff Clerk. 



Society of Writers, 
Dundee. 



Return by the Society of Writers y Dundee. 

REPORT by the Committee of the Society of Writers in Dundee, on the Questions of 
Sheriff Clerks' Fees, &c. 

A. 1 . — T\\Q present sheriff clerk of Forfarshire purchased his office at the time when 
fees of sheriff clerks were regulated by Act of Sederunt of the Court of Session in 1748, The 
fees settled by that Act of Sederunt were exacted in Forfarshire until the table of fees fixed by 
the Act of Sederunt (1830), 27th January 1830, came into operation, which table the sheriff 
clerk adopted, and has since acted upon. The Act of Sederunt, 11th July 1836, contains a 
provision to the effect that *' the persons now holding for life the offices of ki«riff clerka of the 
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couQties of Aberdeen, Ayr, Dumfries, Edinburgh, Perth, F^far, and Lanark, having been the 
persons holding these offices at the date of the Act of Parliament. 6 Geo IV., shall (unless 
they shall refuse to accept of the same in lieu of the fees and etnoluments to which, at the date 
of the said Act, they were entitled) be entitled during their respective lives, and while they 
hold the said offices, to receive' fees according to the table annexed to the Act of Sedemnt, 
27th January 1830, which is thereby continued to that effect/' Under this provision the 
sheriff clerk of Forfarshire has continued to exact the fees allowed by Act of Sederunt, 
January 1830, and the table of fees authorized by the Act of Sederunt, Uth July 1836, has 
not been acted upon in this county. 

2 and 3. — In consequence of the table of fees authorized by the Act of Sederunt, 11 th July 
1836, not having been acted upon in this county, and from want of experience in the operation 
of the table, your committee are unable to state any particular objections to the fees contained 
in it, or to suggest any other fees which might be exacted instead of those now fixed by that 
Act of Sederunt. These fees are just about one-half of the amount of those fixed by the Act 
of Sederunt acted upon in this county, and there woidd certainly be far less objection to these 
fees, if the sheriff clerk would agree to exact them, than to the heavy fees authorized by 
the Act of Sederunt in January 1§30. 

4. — Your committee are of opinion that, upon the supposition of the clerk being remune- 
rated solely by fees, these fees, as fixed by Act of Sederunt, 1 1th July 1836, might still be 
considerably reduced consistently with the office yielding sufficient annual emoluments for a 
person of character and responsibility as sheriff clerk. 

5. — The sheriff clerk's fees in this county are matter of daily complaint, both by members 
of court and their clients. But as the table acted upon by the sheriff clerk here is not that 
of 1836, regarding which the information is required, your committee think it unnecessary to 
trouble the Commissioners with the particular objections which might be stated to the table 
with which they are conversant, and which is acted upon. 

6. — In case of sheriff clerks being paid by salaries, your committee are of opinion that 500/. 
clear, along with his charges for recording and issuing extracts of deeds, would be a fair 
annual allowance to a sheriff clerk of the county of Forfieu*, discharging his duties in person, 
for his trouble, and for all the expenses of his office. This allowance would make him equal 
to a collector of Customs or collector of Excise at Dundee. 

Generally. — Your committee may report generally that, when the fees of sheriff clerks were 
first regulated by Act of Sederunt in 1748, the fees then appointed were considered amply 
sufficient to afford a fair remuneration to these officers. But although judicial business has 
since that period in this county progressively increased, whereby tl:^ sheriff clerk's emolu- 
ments have been proportionally augmented, yet the sheriff derk of this county has had his 
fees advanced by the table of 1830, without the shadow of right or necessity, to such an 
amount, that your committee believe that it exceeds even four times the salary of the sheriff, and 
five times the salary of the presiding judge. Although it might be supposed that for such an 
ample income the clerk has laborious and difficult duties to perform, the fact is quite the 
reverse. He holds his appointment, ad viiam aut culpam, directly from the Crown. He is 
wholly irresponsible for his official acts, except such as may be occasioned by gross miscon- 
duct. He is a practising writer to the signet, resident in Edinburgh, and the whole business 
of his office is managed by his deputies, with salaries of 60Z. or 70/. a year. All that these 
deputies have to do is to subscribe summonses; attend in court and read interlocutors; keep 
the causes in proper order, and transmit them occasionally to the slieriff ; to issue extracts of 
decrees, which is just copying out, in a fair hand, the judgments of the sheriffs ; to record 
writs ; and particularly to collect for their master the fees arising from these sources of profit. 
The situation of sheriff clerk of Forfarshire is, therefore, a perfect sinecure, his duties requiring 
no mental application, and no persopal attendance. 

It humbly appears to your committee that, if such is practicable, in the new table of fees 
to be authorized, the sheriff clerk of this county should have it left in his option either to 
accept of the new table or to return back to that in operation at the time he became possessed 
of his office, viz., the table of 1748. Your committee suppose that the framers of the Act of 
Sederunt, and table of fees, have it in their power to compel the sheriff clerk either to accept of 
the table of fees of 1748, or, in the new table to be framed, to make the scale of fees so low 
without an option of retaining the table of 1830, that the sheriff clerk would find it for his 
interest to return back to the old table. 

It only occurs farther as necessary to notice the attention of the sheriff clerk of Forfarshire to 
the duties of his office. As before mentioned, lie is a writer to the signet, resident in Edinburgh, 
and it is a fact, known to the profession generally, that he never visits the county except upon 
the occasion of the head courts, and when he thinks it necessary to come over to check the 
accounts of his clerks, and carry away the fees. Scarcely is he ever seen within the walls of the 
Court at Dundee, or attending in the least to the judicial business of his office, the whole, as 
before stated, being entrusted to, and transacted by, deputies. In the district of the county 
assigned to the sheriff substitute here, where the greater part of the Sheriff Court busmess is 
carried on, the whole coniplement of clerks for transacting the business is a deputy, a copying 
clerk, and an apprentice. The deputy's business is to look after the different process^, the small 
debt matters, collection of fees, &c. The copying clerk is principally occupied in writing pre- 
cognitions fn criminal business. It cannot, therefore, be wondered that the principal business 
of the district is neither efficiently nor timeously executed ; and this is a subject not only of 
every-day complaint, but sometimes even of serious loss to parties having occasion to receive 
speedily extracts of decrees, protests, and other writs. Considerii\g the extent of emoluments 
of the sheriff clerk, the public are entitled to expect that he will keep up, and he is certainly 



K«tura« 

by BhcriffClerki bf 

Sootltnd* 

m to Fees and 

Bmolanients 

received by ifwtn. 

Society of Writters 
Dtindee. 



Digitized by 



Google 



104 



APPENDIX TO THE FOURTH REPORT FROM 



Rctornt 

bj Sheriff Clexka of 

Scotland^ 

M to Feet and 

Bmolumente 

received by them. 

Society of Writers, 
Dmidee, 



bound tQ keep up, an establishment such as is properly adequate to meet the wants of Am 
district, and your committee recommend that this subject should be brought seriously under the 
notice of the Law Commissioners. 

All which is humbly reported by 

(Signed) DAVID MITCHELL. 

JOHN KERR. 
Dundee, ISih July 1837. WILLIAM KERR. 



(Copy Letter.) 

William Kerr, Esq. to William Waddell, W.S., transmitted with the foregoing Report* 



Sir, 



Dundee, 20M July 1837- 



I now beg to send you herewith the reports prepared by committees of the Society of 
Writers here, in answer to the Queries transmitted by you to the preses of the Society regard- 
ing procurators fiscal, criminal business, &c., and sheriff clerks* table ^of fees. These were 
submitted to the standing committee of the Society, and were approved of upon the 18th 
current, as you will see from the prefixed exceqpt minute of their meeting. 
I hope these reports will yet be in time, and 

I am, &c. 
(Signed) WILLIAM KERR, 

WiUiam Waddell, Esq., Secretary. 

Secretary to the Law Commissioners^ Edinburgh. 



Excerpt referred to in Mr. Kerr*s Letter. 

" At a meeting of the Standing Committee of the Society of Writers in Dundee, held at 
Dundee the 18th July 1837,— 
" The secretary stated that this meeting had been called to receive the reports upon the 
Queries as to rogue-money, the present system of local prosecutions, &c., and upon sheriff 
clerks' fees, Mr. Simpson and the secretary, as conveners of the committee, produced the 
reports, which, having been read to the meeting, were approved of, and the secretary was 
instructed to engross the reports in the minute-book, and forward the principals, with an 
extract of this minute, to Mr. Waddell, the Secretary of the Law Commission.** 



John Laog, Esq., 



Answers by John Lang, Esq.^ Preses of the Society of Procurators, Glasgow. 

Sir, Glasgow, Ut September 1837. 

I was favoured with your official letter of the 7th June ultimo, accompanied with printed 
Questions as to sheriff clerks' fees, &c., and a separate printed list of Queries as to the rogue- 
money and present system of local prosecutions. 

I have also to acknowledge receipt of your letter of the 15th ultimo. 

Since the year 1812, when I was named chairman of the justices acting in the lower ward 
of the county, I have had no practice in the courts of the county, and 1 am not sufficiently 
informed, as to the points inquired into, so as to enable me satisfactorily to answer ; and for 
this reason I beg to decline, as I could only report the opinions of others to whom I applied 
for information. 

I am. Sir, 

Your most obedient Servant, 
William WaddeU, Esq. (Signed) JOHN LANG. 

8fc. %c. 



A, RobertsoD, Esq., 
CaitliBeM* 



Return by A.- Robertson, Esq,, Sheriff Clerk of Caithness. 

^. 1. — ^The table of fees authorized by the Act of Sederunt, 7th July 1836, is, for the county 
of Caithness, precisely the same as that of January 1830, and has been acted on since May 
1830, and it still contmues in operation. 

2. — ^The fees levied under those tables do not appear to me to be objectionable, and I am 
borne out in my statement by the fact of their being approved by the sheriffs and the pro- 
curators of Court, as in every respect preferable to those established in 1748 and the old 
usage table. 

3. — The tables of fees, 1830-36, appear to me to have been prepared with so much care 
that no piece of business performed by the sheriff clerks has been omitted ; I cannot, therefore, 
suggest any other fees which might be exacted instead of those now established under the new 
tables, nor can I approve of any reduction in the amount of those fees. 

4, — I would highly approve of sheriff .clerks being placed on salaries, provided these are 
to be of a sufficient amount to render the office of that respectable character so as to ensure its 
being filled by a person of responsibility and integrity ; but I do not see that the fees can be 
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tedueed cMsisteiitly with the office yidding, in small counties, a sufficient annual emolument 
to 8uoh a penon. 

5. — ^The complaints are numerous and constant, both from agents and clients, from the rich 
as well as from tne poor, against the payments of any fees to sheriff clerks, not, however, of 
any exorUtant rate of charges, but against the system generally ; and the fixed opinion of all 
daases has, for a great length of time, been that all Uovemment officers should be paid by 
the Croum. This opinion is daily gaining ground in this county. 

6. — My opinion as to a salary for the sheriff clerk of Caithness is, keeping in view the great 
increase of business which will result from the abolition of fees, and taking as a criterion the 
average receipts of the office for the last five years at 627/. 12^. lOcI., and making a suitable 
reduction for regular quarterly payments of the salary, that 600/., viz., 450/. for t^ principal 
derk, and 150L for expenses of the office, would be a fair remuneration to the sheriff clerk of 
this county for performing the duties of that office. 

(Signed) A. ROBERTSON. 

Wick, 29th September 1837. 
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Return by A. Hunter, Esq., Sheriff Clerk of Ayrshire. 

Sheriff Clerk's Office, Ayr, 
Sir, 30M October 1837. 

In answer to your circular and relative Queries I be^ to report^ — 

A. 1. — ^That the table of fees annexed to the Act of Sederunt^ 27th January 1830, which, so 
&r as concerns the sheriff clerks of the counties of Ayr, &c., was continued by the Act of 
Sederunt of 7th July 1836, has been acted upon by me since 1st May last. 

2. — ^The table of fees authorised by the Act of Sederunt of July 1836 appears to me to be 
.too low, and not at all proportionate to the expense and responsibility which are entailed on 
the office of sheriff clerk. I cannot approve, on principle, of allocating different rates for dif- 
ferent counties. As the business performed is the same, so should be the remuneration 
therefor. 

3. — So far as I have had experience under the table of fees of 1830, I am of opinion that 
that table is more equitable to the public and to sheriff clerks than the one of 1748, and that 
none of the fees therein could be abolished consistently with the office yielding sufficient annual 
emoluments to a man of character and responsibility and the qualifications necessary to the 
business of the office. The table of fees of 1836, as already stated, would not remunerate the 
clerk. 

4. — I never heard of any complaints beine; made by the public or any individual, that the 
fees exacted by me were, in any respect, exorbitant. 

5. — In case of sheriff clerks being paid by salaries, I am of opinion that, to a person of cha- 
racter and responsibility, and the qualifications necessary for discharging the duties of sheriff 
clerk of this county in person, the annual allowance for his trouble and for all the expenses of 
the office should not be under 1000/. sterling. 

I have to apologise for not making thb return sooner ; but as, at the receipt of your circular, 
I bad only recently commenced to act upon a new table of fees from what I had hitherto done, 
I delayed making my report until I had experience to confirm my opinions. 

I am. Sir, 

Your most obedient Servant, 

(Signed) A. HUNTER, 

Sh. Clerk of Ayrshire* 



Return by Alexander Murdoch, Esq., Dean of Faculty , and Toum Clerk of Ayr. 

A. 1.— The sheriff clerk has acted on the table of fees of 27th January 1830 since Whit- 
sunday 1837. 

2. — No objection occurs to me on the table adopted. 

3.— At present, nothing occurs to me on this Query. 

4. — It does not occur to me, that while the sheriff derk is paid by fees, any of them could 
be abolished. 

5. — No complaint was ever urged that I know of, of the fees of office bein^ exorbitant. 

6. — I was myself long in the office as a clerk. I have had much knowledge of the duties 
of the sheriff clerk, and his responsibility for forty years back, and I would not myself 
und^take to discharge the duties in person, 'at less than a salary of 1000/., this salary 
including every expense of the office. 

(Signed) ALEX. MURDOCH, 

Ayr, 28M October 1837. Dean of Faculty and Town Clerk. 



A. Hunter, Esq, 
Aynhire* 



Miirdodb,Eiq.t 
Ayr* 



Return by Henry Marshall Davidson, Esq., Sheriff Clerk of Haddingtonshire. 

A. 1. — ^This table has been acted upon since the above date (1 1th July 1836) ; and the fees h. M. DavidtoD,Etq., 
therein detailed have been exacted in the county of Haddington since 15th May 1830, when, HaddiDgtondiire. 
under the sanction of the court of session, it was allowed as an interim table. 

S. L. R.—4 P 
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Bfltami 2. — From the experience of the last seven years^ during which I haVe ooUected mj 

by SheriiF Clerks of emoluments in terms of the table in question, the following objections oecur to me with 
MtopiSiLiid reference to several of the items. 

Smoluments In this county, all warrants of sequestration are executed by the clerk, and upon an average 

' receiyed by them, of cases, the rents secured will exce«i 500/. in consequence of the large extent of farms within 
tt. It. D«Hdioii,lS9q. *^® shire. In niany cases rents to the extent of 2000/. and 3000/. are secured by virtue of a 
fHaddingtondure. ' warrant ; and the clerk has the important and delicate duty of ihventoryinff every article 
liable to the landlord's hypothec. On an average of cases, he may travel 8 miles^ sometimes 
15, to the place where the warrant has to be put in force; in almost every instance of a 
sequestration of importance, a whole day is consumed, for which the clerk is only allowed 
12^. 6d, and 10^., subject to deduction of the expense of two witnesses who generally travel 
from the county town, reducing the fee to 15^. I think the fees allowed with reference to 
sequestrations are miserably small ; at all events, that there ought to be an increasing scale of 
charges where the rents exceed 50/., as shall be more particularly adverted to in answer to 
Query 3rd. It is not believed that one procurator of court would be willing to entrust a 
sheriff officer with the execution of a sequestration, and it does seem inconsistent, that because 
it is a duty requiring a more responsible person, that the clerk of court holding his appoint- 
ment from the crown, should be remunerated in the same way as a sheriff's officer, who may 
be dismissed at the pleasure of the sheriff. 

Executing Warrants of Sales. — ^This duty in many counties is solely performed by the 
clerks of court ; but in East Lothian the cleric is only appointed when the sale is disputed. 
There are many reasons for having all sales by warrant of the sheriff conducted by a responsible 
officer of court, and not by agents of the petitioning party. It occurs therefore that, for the 
sake of creditors generally, a provision to this effect should be made accordingly. The item 
" the clerk when he executes any warrant to roup, &c." should be " the clerk for executing 
each warrant to roup." 

Consignations. — Many disputes have arisen with agents as to the meaning of the fees 
applicable to consignations. They endeavour to evade the ad valorem fee of 10». on emch 
100/. consigned, by lodging money ordered to be consigned, in a bank in name of the clerk, 
and hand to him tae deposit receipt with a fee of 2^. 6d. ; but the clerk contends that it is not 
for the mere trouble of receiving the money and lodging it in the bank, for which the ad valorem 
fee is payable, but for the responsibility of keeping the banker's receipt, entering the tmns- 
action in the consignation book, and accumulating the interest periodically, and be has been 
supported by the sheriff in this construction of the table. To prevent these disputes, the 
wording should be more distinct : the fee of 2s. 6d. would be no remuneration for keeping custody 
of a receipt for 1000/., which has been frequently lodged in my hands by order of court. 

Examination of Bankrupts. — ^The wording of the table is improper, as the clerk contends 
that it is his right to attend all examinations of a bankrupt, or of any one under examination 
before the sheriff, in virtue of his commission from the crown, the words •* when the sheriff 
clerk acts as clerk to the examination*' should therefore be omitted. 

Striking the Fiars. — 10/. would not remunerate the clerk of the county of Haddington for 
his trouble in striking the fiars — the mode adopted is peculiar to this county, and occasions 
great labour and loss of time to the clerk. It is generally admitted, that the plan is the most 
accurate in Scotland, and the Exchequer have been in the habit of allowing about 5/. on that 
account, but this is by no means sufficient. 

Fees payable in Exchequer. — It is a delusion to insert those fees in the table of fees exigible 
by the sheriff clerk : they are uniformly refused, and in consequence of there being no table 
in exchequer adapted to the nature of the numerous public duties imposed upon sheriff clerks, 
they are refused any remuneration for their services. This state of matters ought not to exist, 
ana a table should be adopted, obligatory upon the treasury to observe. 

I have stated my objections to several of the items in the table of fees; but generally, I 
object to the whole table, with reference to a fair remuneration to the clerks of small counties 
having a population under 40,000. The interests of the clerks of such counties as Haddington 
have been much overlooked, in consequence of the great returns which large counties yield to 
the sheriff clerks, while a constant attendance must be given by a clerk m a small county, 
similar to that of a large one, and an expensive estabhshment must be kept up, while often the 
fees of one day would not afford the price of coals and candles. And I humbly and 
respectfully solicit the attention of the commissioners to the propriety of establishing a fee- 
fund, out of which to remunerate the sheriff clerks by fixed salaries. In processes before the 
court, such a fund might easily be collected, by fixing three specific fees ; one to be paid at 
the commencement of the action, another at closing the record, and the last at extracting the 
decreet. The balance to be provided by government, would be very small, and it would 
surely be as legitimate a method of bestowing a part of the public revenue as in the payment 
of sheriffs' and sheriff substitutes' salaries. 

It is urged against this proposal, that a payment by fees tends to make liie clerks more 
attentive, good-humoured, civu, and zealous; the same obiections must equally apply to 
sheriffs and sheriff substitutes : but it is conceived that the liability which a public officer is 
under of being complained of by any person aggrieved would sufficiently check any want of 
attention, civiuty, or zeal. 

The present table does not afford remuneration sufficient' for the sheriff clerk of the county 
of Haddington ; but, in answer to the next Query, I would suggest some additional fees and 
tile abolition of others. 

3.— Might be abolished. 
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£. t. d. Ritont 

Certifying copy libel 00« ""^ ^^aSj^lS*" ^ 

Acta and commissions, first sheet 01(J ^ SftSSI-Li 

Subsequent sheets 010 ^ 

If the proof be taken on interlocutor without act and commission • • ,016 lecttTedby 

Diliffeuce or precept for citing^ parties, Ac 016 —• 

Seeond diligence 16 "kllsSSSSiS^" 

And the following might be substituted as affording bare remuneration to the clerk for 
specific duties : — 

£. «. d* 
For writing each interiocotor in a process, getting it subscribed by the 
shmff, promulgating the same in court, or intimating it to the parties, 
or their agents, including the booking thereof verbatim in a diet book for 

the purpose— under £12 010 

Above ^£12 0. 1 6 

For inspection of each diet book or roll book ,010 

Eoiecutmg Sequestrations. Instead of the present fees I propose, — 

To the clerk when the rent secured is under «£12 5 

Each hour occupied in travelling 030 

Above £12, and under £25 076 

Each hour employed in travelling (being the fee allowed an agent) ..040 

Above £25, and under £50 10 6 

Each hour employed in travelling 050 

Above £50, and under £100 15 

Each hour occupied in travelling «.*050 

Above if 100, and under £200 100 

Each hour occupied in travelling 050 

i£200, and under £500 1 10 

Each hour occupied in travelling 050 

£bO0 and upwards 220 

Each hour occupied in travelling • 050 

One witness to be sufficient, who may be the oflicer who serves the petition, to be paid by 
Ae party obtaining the warrant. 

4. — On the contrary, the present fees should be somewhat raised so as to afford sufficient 
remuneration to the sheriff clerk. 

5.— I have never heard any complaints, but can state that the fees are paid cheerfully. 

6. — I think not less than £350 per annum would be a fair annual allowance to him for 
discharging the duties in person and for his trouble, and £140 additional for all the expenses 
of the office. If the fees of the small debt court should be allowed to be collected by th^ 
clerk, £50 might be deducted from the first allowance, and £10 from the second. 

(Signed) HENRY M. DAVIDSON. 

Haddington, 2nd September 1837. 



Return by William Galbraith, -Esq., Sheriff Clerk of Stirlingshire. 

A. 1.— It has. ^sSwi^^**^'' 

2. — ^It does not appear to me that any of the fees allowed can be objected to on the ground Ungwure. 

of their being too great in amount; but there are some which are certainly a great deal too 
small for the trouble and responsibility attending the duties performed, and in some cases, for 
venr responsible duties, nothing whatever is allowed^ for example, — 

1st. No fee is allowed for the trouble and risk attending the transmission of recorded deeds 
to Edinburgh, under the authority of an act and warrant of the Court of Session. 

2od. A fee of 6c(. per sheet is allowed for docquetiner and subscribing tutorial and curatorial 
inventories, but there is no fee allowed for recording them. 

3rd. For searching the records of inhibitions and horning, and also the register of deeds^ 
6c(. a-year is allowed for the search, and 2s. 6cl. for the certificate. These fees are much too 
small, more especially for the inhibitions, considering the responsibility attached to oertificates 
of searches in that record. 

3. — No, except as above stated. 

4. — I certainly do not On the contrary, I am of opinion that the aggregate of the fees 
drawn for Stirlingshire^ after deducting necessary expenses^ is not sufficient emolument for a 
person of respecSability to enable him to devote his time entirely to the business. I know 
that before I succeeded to the office of sheriff clerk, the emoluments of the office of cleric of 
the peace which I then resigned, and of my business as a practitioner before the Sheriff Court, 
were considerably more than what I now receive in the office of sheriff derk, and that with 
comparatively little responsibility. 

5.— I have heard of no such complaints. 

6. — ^This is a question to which it can scarcely be expected that the sheriff elerk could 
make a satisfactory answer ; but as already statedf in answer to Query 4, the amount of the 
present emoluments appears to me to be much too low. There seems to be a wish with many 
pwaons, to limit the income of sheriff clerks, so as merely to compensate them for the number 
Df hours actually occupied by them in the office, without at all taking into aocount the risk 
and responsibility attaoied to very many of the duties which they have to perform. These have 

P 2 



Digitized by 



Google 



109 



by Sheriff Clerlv of 

ScoCUnd, 

as to Fees and 

Smolumenfs 

leeeif ed by them. 

W. Galbnith, Esq.^ 
t Stiriingihire* 
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of late been greatlj increased by the circuit Small Debt Act, for as the sheriff clerk mtist i 
sarily appoint deputes, or at least parties to give out cUtims in the various districts into which 
counties are divided, there is no doubt that by these jparties numerous mistakes will be com* 
mitted, and tlqs more especially in Stirlingshire, in consequence oF the courts being to be hdd 
at places where no persons acquainted with business of the kind are resident 

. (Signed) . W. GALBRAITH, 

Stirling, Srrf December 1837. Sheriff Clerk. 



W. Thomioii, Bgq. 
Dnmfnithire. 



Pairick Grant, Eiq^ 
loferneie-thiif. 



Return by William Thomson^ Esq.g Sheriff Clerk of DwmfrieMtUre. 

A. 1. — The table of fees authorised by the Act of Sederunt of 27th January 1830, which is 
the same in principle, with that referred to in this Query, has been acted upon by the sheriff 
clerk of Dun^friesshire since 15th May 1830J with the exception of that part of it under the 
title of fees for public busine83 payable in Exchequer, the charges under that branch being 
made agreeably to the regulations of the Barons of Exchequer, dated 2nd June 1812. 

2. — No objection to the fees fixed by the Act of Sederunt of 27th January 1830 occurs to 
me. But with regard to those authorised by the Act of Sederunt of 11th July 1836, some of 
them are, in my opinion,- too low, e, Si " recording Homings,'* &c., •' recording and giving out 
extracts of Bonds, Tacks," &c. And, upon the whole, I doubt whether the aggregate amount 
of fees under the reduced table, in this county, would yield sufficient annual emolument to a 
man of character* and respdnsibilify, and the qualifications necessary for the business of the 
office, particularly, as several of the fees set' down in the table are inoperative, such as en- 
rolments, which have not yet been introduced into practice, in the sheriff court of Dumfriesshire ; 
and taking the inventory under sequestrations, and executing warrants to roup, which have 
hitherto been committed to an officer of court, as regards taking the inventory under se- 
questrations, and to the agent of the party in executing warrants to roup. 

3. — I am not prepared to suggest any otlier fees, which might be exacted instead of any of 
those now in use being abolished or reduced in amount But I would humbly recommend 
that some additional fees should be allowed to the clerk for attending criminal trials, and that 
he should have the exclusive right of writing precognitions, in regard to matters criminal In 
this county a practice has prevailed, in a greater or less degree for several years past, whereby 
the procurator fiscal, who is paid at the rate of 1^. per sheet of 30 words, conducts all the 
precognitions at his own chambers, to the great loss of the clerk, who is obliged to keep the 
requisite number of writing clerks for carrying on the business of his office, and who, by the 
proceeding referred to, is deprived of the only allowance for criminal business that is at all 
reasonable* No such practice existed during a period of fifteen years that I held the office 
of procurator fiscal. 

4. — From answers to some of the preceding Queries, it will be seen that I am of opinion 
none of the fees can be abolished, so as to ensure the office being filled by a person of the 
requisite qualifications. 

5. — I have not heard any complaint whatever on this head. 

6. — In my opinion the allowance to a sheriff clerk for the county of Dumfries, disdiarging' 
the duties in person, for his trouble and for all the expenses of the office, should be sucn as 
might command the acceptance of a procuratof, enjoying a respectable emrployment before 
this or some other sheriff court ; and probably the free emolument, in that view, could not be 
stated at less than 500/. or 600/. a-year. 

(Signed) WILL. THOMSON, 

Sheriff Clerk. 



Return by Patrick Grants Esq., Sheriff Clerk of Inverness-shire. 

A. 1. — Yes. In regard to this county of Inverness, the fees authorised by the Act of Sede- 
runt, 1836, are the same as those fixed by the Act of Sederunt, 7th January 1830, which 
have been acted «pon for the last six years. 

2. — Upon Query 2nd, I would suggest as being fair and reasonable, that the sheriff clerk in 
all business, criminal as well as civil, should be allowed for copies of official documents, Is. 
per sheet of 250 words, instead of Is. for 680 words, as now allowed in Exchequer. 

3. — I cannot. 

4. — I think not. 

5. — ^There has been no such complaint in this county. 

In answer to the Queries 4th and 6th, I would state these facts. — ^The county of Inverness 
is divided into four districts, in each of which, a sheriff substitute presides. My personal ser- 
vice consists of a general superintendence of the clerks* business in those districts, in each of 
which I employ and remunerate a deputy clerk, who discharges the duties upon my respon- 
sibility. The average gross amount of fees collected anmiidly by the sheriff clerk in this 
county may be stated, as in my last return, at 650/. The expense of discharging the duties, 
including clerks deputes* salaries, stationery, office rents, &c., at 289/. \bs. per annum, leaving 
a resddue or free income to the principal clerk of 360/. 5^. per annum. In my case, I am 
bound to discharge the duties in person, and as a specimen of the responsibilities under which 
I labour^ I may mention that I had last week to pay down 75/. sterling, in consequence of one 
of my depute clerks having made a mistake in extracting a decreet. In consequence of th# 
number of depute clerks which I have occasion to employ, and the difficulty of obtaining corn- 
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peteirt persons to discharge the duties at the moderate allowances which the office yidds, the 
amount of my responsibflity is very considerable ; and in calculating the fair annual aUow- ^ ^Sc^LSlT^^ 
anee to a sheriff ckrk of a county, circumstanced like Inverness, not only the amount of per« „ toFeMand 
sonal remuneration should be kept in view, but also the heavy expense of supporting fbtwr Emolunieiits 
ofiee estaUishnuentSt and the extent of responsibility to which the principal clerk is exposed w^^w^d^ *lwm* 
through his deputes being generally removed from his personal observation. For my own p«trick<}mkt,£f4.^ 
part, were a fixed salary allotted to me, I would willingly sacrifice a fourth part of my pre- h mt ntm Mn ^ 
sent emoluments of office, to be freed of the troublesome and ungracious duty of collecting 
small fees, and to be relieved of the responsibility under which I at present labour^ for my 
clerks deputes in the three sub-districts of this county. 

To enable a principal sheriff clerk in Inverness-shire to support the expense of four office 
establishments, as now exist at Inverness, Fortwilliam, Portree, Long Island, with depute 
clerks at each, and to afford a moderate remuneration for his own personal trouble and re- 
sponsibility, would require a salanr of 6501. per annum. I am ready to demonstrate that 
fact by a more detailed statement, if necessary. 

(Signed) PAT« GRANT, 

Inverness, 3rd June 1837. Sheriff Clerk of Invemess^shire. 



Return by William Stewart, Esq^^ Sheriff Clerk of Kincardineshire. 

A. 1. — ^The table of. fees that has been acted on in this county since 1 5th May 1832 WiUUin8t8iraii,Etq.> 
is that which is contained in the Act of Sederunt, 27th January 1830. This table is the same Kinc i rdi nfiih ir e^ 
as that which is contained in the Act of Sederunt, 7th July 1836, for this county, with some 
very slight exceptions. That table of fees can only be used as the rule of charge, three 
months after the first day of this present session of Parliament, consequently it has been only 
acted on since the day of May last. 

2. — ^The specific individual fees contained in the Act of Sederunt, 7th July 1836, as applicable 
to this countv> for the duties stated therein, are on the whole fair and reasonable ; but a great 
deal of the cluties for which these fees are made payable are allowed to be done by any person 
other tljian the sheriff clerk, his deputy, and clerks : thereby disappointing him of allow- 
ances made for duties which others are permitted to perform, and to have a right to receive the 
fees therefor. 

3. — ^I do not find fitun the state of business, and the mode of conducting it before this 
Court, that any of the fees fixed by the present Act of Sederunt could be either abrogated or 
reduced. I am of opinion, that in order to the sheriff clerk beioff remunerated for the due 
dischaige of his duties, fees ought to be allowed to him alone for all those branches of d«ty« 
which fall strictly within his province to perform, and that the table of fees for him should be 
made applicable to these only. It occurs to me, that fees ought to be allowed to the sheriff 
clerk, for keeping the rolls of court, viz., the avizandam n^, the rolls in the diet book of 
court, the motion roll, and the roll for interlocutors, for none of which any fee is allowed at 
present, unless for enrolments in the motion roll : these rolls are of ffreat use and of much 
benefit to all parties, and require much time and attention of the clerk. All the papers and 
processes in these rolls are taken to and brought from the sheriff bv the sheriff clerk ; and it 
is his duty to see that the agents bring them into court, should any of them be in their 
possession; for this trouble, neither fee nor adequate remuneration is at present payable; nor 
for attending court during the calling of the cases, or discussion which may ensue thereon. 

Consklering the great expense attending the discharge of the duties of the office of 
sheriff derk, the number of clerks that is absolutely necessary for him to keep, and the re- 

Sonubility for the discharge of the duties of the office in a proper manner, I do vuot think 
at any diminution of the fees presently exi^ble could in justice be made ; in fact, I think 
the fees too small for the -performance of the duties presently required from the sheriff clerks ; 
considering that for criminal business, they receive next to no fees, and for the vast and 
numerous demands that have been made on them tor Returns by Parliamentary Conmiissioners 
and. public oflicers, which require greeit labour and much patient investigation, they have been 
meet unjustly denied all remuneration, and have even been put to considerable loss, and 
expense in furnishing theuL 

4 and. 5. — I never heard of any complaint that the fees were unreasonable; but I have 
heard it remarked, that it was unjust that litigants should pay higher fees of court in one ^ 

county than in another. 

. 6.»-My opinion is that the fees ou^ht to collected by the sheriff derk, and accounted for in 
Exchequer, the same as other brancnes of the revenue are, by regular remittances once a 

Juarter. That the sheriff clerk should be paid a salary by the government, and that his 
eputy» or first derk, ought likewise to receive a salary from government. That the sheriff 
derk in every county should be bound to reside at the county town, and take charge of the 
business ; and that in every case he should be permitted to appomt a deputy, if ne think 
proper, ibr the convenience of the public and the aue discharge of the duties of the office. 

In this county, and in the present state of the business and duties that^are required to be 
performed, I do not think that a properly qualified person, duly performing the duties of the 
office, could have less than £350 a-year for his trouble and the expenses of the office ; and 
£50 a-year paid to his clerk or deputy, which last should be made payable to him on his 
own receipt. 

(Signed) WM. STEWART, 

Signed at Stmekaven, 15th Jvne 1837. Sheriff Clerk of Kincardineshire, Stonehaven. 
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doksof Return by the Sheriff Clerk of KinrosS'shire. 



A. 1.— The table of fees authorised by the Act of Sederunt of 11th July 1836 has been 

acted on since the Act was passed. 

i^«MHb 2. — The only objection which occurs to me worth noticing is, that the fee for taking 
i^Mkof inventories under sequestrations for rents above £50 per annum is inadequate to the trouble 
and responsibility incurred. 

3. — I conceive that almost every step of procedure has been included in the Act of Sederunt, 
and that no new fees could be exacted ; some of the present fees might be raised and others 
abolished, but I do not think that would be prudent 

4. — ^The fees of the office sine^ the Act of Sederunt came into operation have been little 
more than £100 per annum, after deducting expense; and it must under these circumstances 
be almost unnecessary for me to state, that it does not appear to me that any of the fees could 
be abolished consistently with the office yielding sufficient annual emoluments to a man of 
character and responsibility qualified to discharge the duties of the office, particularly when it 
is taken into consideration that from the sheriff clerk being precluded from conducting legal 
proceedings, he has little or no chance of other private practice, such as conveyancing, wc. ; 
gentlemen almost always preferring a person who can do both. 

5. — No complaint has been made that the fees are exorbitant; on the contrary, the feeling is 
that, from the smallness of the county^ the sheriff clerk is not remunerated for his time if not 
for his trouble. 

6. — As the expense of the office amounts to about £30, I do not think that a less sum than 
£150 per annum would be a fair allowance for discharging the duties of sheriff clerk for the 
county of Kinross ; or that a responsible person qualified to discharge the duties could be 
got for less. 

Kinross, \st Jvjve 1837. 



Return by David Melville, Esq,, Stewart Clerk of KirkcudbHght. 

^KkkJudWrfit*^'' ^' ^- — ^^^ ' except that part of it entituled Fees for Public Business, payable in Exchequer, 
which is not recognised in Exchequer, the charges under that head having been disallowed in 
the clerk's public account ; the first year he acted under the interim table of 27th January 1830, 
which is the same as the table of 1 1th July 1836. Accounts against Exchequer are made 
out in conformity to the Baron's orders or regulations of 2nd June 1812. 

2 and 3. — ^The stewart clerk is of opinion, that the fees fixed by that table are in general 
not objectionable. 

Nor can he suggest any other fees which might be exacted instead of any of those now in 
use being abolished or reduced in amount, unless some additional fees were added to the cleik. 
for attenkiing criminal trials. The clerk has often to sit at those trials from morning to nifht 
for 2s,y as be is paid only for his writings per sheet, which is very trifling at a trial, but still his 
attendance is required. This surely cannot be intended. In precognitions, clerks are obliged 
to have 540 words in each sheet, and are allowed only \s. for such a sheet ; so that both in 
trials and precognitions the clerk is very ill paid indeed. The clerk may here also remark, 
that in the Exchequer table there is an allowance of 5/. for sending off each convict to the 
hulks, &c. The half of that sum is now taken off the cleric, and given to the sheriff clerk of 
Edinburgh. 2s, 6d. for all the trouble and writing the clerk has in sending off each convict 
is far too little, and he cannot conceive how the sheriff clerk of Edinburgh has been allowed 
quietly to pocket the half of an allowance, jgiven for work done by the sheriff clerk of the 
county in which they were confined, and ft'om which they were sent oftl 

Some fees might also be added to the clerk connected with registration courts. Tli^ are 
allowed their postage only, but they might be allowed the expense of all thrir writings and 
expense of printing, and allow the 2s. received by the cleric for each new claim to stuid for 
attending the registration courts. The new claims are now very few, not averaging above 30 
yearly, so that after paying expense of printing, &c., the derk receives very madequate 
remuneration. 

Nothing has hitherto been allowed to the clerk for parliamentary and other returns. This 
is considered a great hardship. 

If fees were added as now suggested, spme fees in the table of July 1836 might be 
reduced ; such as the per-centage upon sales above a certain amount. Thus instead of 5^ 
per cent, fcnrthe first 100/. of a roup roll, and 3/. for every hundred thereafter, it might be 
reduced to the rate of 5/. per cent, for the first 50/., 3/. per cent, for the second 50/., and 2L 
per cent, for each hundred thereafter. The fees for acting as commissioners in pnx)& mi^ht 
iJso be reduced a little ; thus, instead of 4^. per hour in causes from 8/. to 25/., reduce mm 
allowance to 3#., and instead of 5^. for causes above 25/., reduce the same to 4r. 

4. — ^Although it may be supposed that the derk being personally interested wiAt not 
suggest the r^uction of fees, yet he would have done so had he not considered that if any of 
the fees were reduced, the office would not afford sufficient annual emoluments for a ]>er8om 
every way fiitted for the office of sheriff clerk, after pajring clerks, stationery, printing, office^ 
rent, &e* 

5. — ^The clerk has never heard the least complaint as to the fees being exorbitant* 

6. — The Stewart clerk could not suggest a smaller sum of salary than 350/. for trouble and 
all expenses of the office, for it will be observed, that although he does the duties in person, lie 
is unable to do all the drudgery part of the buoiness such as writing proofs, &c. &c. ; and 
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consequently he must have constantly two and frequently three clerks. The getting apprentices 
is now almost out of the question, and clerks must be paid. ^ Stoiff Clerki o£ 

(Signed) DA^ MELVILLE. MtoFwLi 

Kirkcudbright, I3/A June 1837. EmolumeDte 

reoeiTed bj theou 



Return by James M' Hardy y Esq., Sheriff Clerk Depute of Lanarkehire^ at Glasgow. 

Sheriff Clerk's Office, 
Sm, Glasgow, 24M August, 1837. 

In answer to your circular of 30th May last and relative Queries, I beg to report,— James M'HaTdy,Ei%„ 

A. 1. — ^That the sheriff clerk of Lanarkshire has not taken or acted upon the table of fees , Lanarkshire. 
snthorised by Act of Sederunt of 1 1th July 1836, nor the previous interim table sanctioned by 
Act of Sederunt of 27th January 1830. 

2. — I consider the table of 11th July 1836 as generally too low, and, in so &r as it 
allocates different rates of fees for difierent counties, as altogether unprecedented, and evidently 
made up without due consideration of the great expenses and responsibility attending the due 
discharge of the duties in the larger counties, and more particularly in Lanarkshire. 

3 and 4. — Not having accepted the interim table or the table of 1836, I cannot say 
what they would have produced, but I consider the interim table of 1830 as eqmtable in 
principle, and more suited to the present form of process in sheriff courts, than the table of 
1748. As applicable to civil business, I consider the fees authorised by the interim table of 
1830 as a fair and reasonable remuneration for the discharge of the duties of that department 
of the office. 

5. — ^There has been no complaint in this county by the public or individuals, that the 
sheriff clerk's fees are exorbitant or unreasonable. 

6. — Prom the divisions of the county of Lanark into three wards, the expenses attending 
the discharge of the duties are necessanly increased. In the event of sheriff clerks being paid 
by salaries, I am of opinion, that a person properly qualified and discharging the duties in 
person, the clear salary should not be less than 800!. sterling per annum, after paying all the 
expenses of the establishment. 

I am. Sir, 

Your obedient Servant, 
WiUiam WaddeU, Esq., W. S, (Signed) JA. M'HARDY, 

Secretary to the Law Commission, Edinburgh. Sheriff Clerk Department. 



Return by Thomas Liston, Esq., Sheriff Clerk of Linlithgowshire, to the Royal Commission 
for the improvement of the Law, now sitting in Edinburgh. 

A, 1. — The table of fees authorized by the Act of iSederunt of 1 1th July 1836 has not been Thomas Liston, Esq.» 
acted on in the county of Linlithgow since the Act was passed. Having been appointed to thfe Linlithgowshin. 
office in 1804, and having paid a high price ( 1 000/. sterling) to the then keeper of the signet for 
the appointment, I availed myself of the option allowed to me by the Act 6. Geo. IV. cap. 23, 
and did not act upon the interim table authorized by the Act of Sederunt of 27th January 1830, 
being satisfied that the fees thereby established, would not compensate for the loss of the fees 
established by the Act of Sederunt of 1748. And for the same reasons I have not acted upon 
the table authorized by the Act of Sederunt of 11th July 1836. 

2. — Not having acted on the said table of fees, I am unqualified for stating any objection 
to the several fees thereby fixed, excepting that I consider them inadequate generaJly. 

3. — For the same reason, I cannot suggest any other fet-s which might be exacted, instead 
of any of those now in use, being abolished or reduced in amount. 

4. — On the supposition that the clerk must be remunerated solely by fees (and not by a 
salary provided by government), it does not appear to me that any of the fees could be 
abolished consistently with the office yielding sufficient annual emoluments to a man of 
character and responsibility, and the qualifications necessary for the business of the office. 

5. — I am not aware there has been any complaint by the public in this district, that the 
fees of the sheriff clerks are in any respect exorbitant, excepting that I find great difficultv in 
recovering the composition fees in lieu of extracts, allowed by the Act of Sederunt, 1748, which 
are not exigible till the causes are brought to a conclusion. 

6. — In case of sheriflf clerks being paid by salaries, my opinion is that 350/. would be a 
fair annual allowance to a sheriflf clerk for the county of Linlithgow, discharging the duties in 
person, for his trouble, and for all the expenses of the office. 

In hazarding this opinion, which I do with much diffidence, I am influenced by the con- 
.sideration, that the sheriff clerk of this county ought to have a firee annual income of 250/., 
and that to defray the expense of clerks, office rent, coal and candle, and stationery, a farther 
sum of 100/. would be necessary. 

(Signed) THOMAS LISTON. 

Linlithgow. lOth June 1837. 

Salary 250 

One Clerk 5000 

OfBce Rent, Coal, and Candle • • 80 

Stationery 2000 

£^W 
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Retarnt 
by Sheriir Clerks of Return by William Henry Fotheringhame^ Esq.^ Sheriff Clerk of Orkney. 

Seotiand, 

^okSS^^ -4. 1.— The table of fees has been acted on in Orkney since that thne (1 1th July 1836). 

nceifed by them. 2 and 3. — Perhaps an answer to these Queries may be best given by noticing some points 

^— on which the sheriff clerk and agents have differed in opinion, and the sheriff derk begs to 

^*^J^jJ^J^]^^" suggest some alteration in the wording of some of the items. 
^C)rkii^. ^ Item. — " Libel, summons or claim, to found an action." 

There baa occurred the case of a summons cognitionis causa, brought by a pursuer for 
himself, as indorsee to several other accounts* 

In an action of sale, at the instance of an apparent heir before the Court of Session, the 
sheriff clerk gave in a claim for trustees, appointed by creditors, by trust deed and assignation 
and paid clerk's dues on the claim commuted at 10/. He considered the present case as a 
stronger one, and charged according to the number of actual pursuers. The agent enter- 
tained an opposite opinion. The sheriff substitute of Orkney coincided in opinion with the 
sheriff clerk. The agent wrote to Edinburgh, and ascertained that the sheriff substitute of 
Edinburgh entertained an adverse opinioa The sheriff clerk has not pressed the point, but 
he thinks it should be provided for, not only as to summonses, but as to after proceedings* 
extracting decreets, at least 

Item. — " Defence, answer or first paper for each defender or set of defenders, or compearer 
or set of compearers.** 

This is the case where simimonses have been brought against several defenders on separate 
unconnected grounds, and one defence has been given in for the whole defenders. The agent 
contends that there is only one fee payable for the defences, as given in by a set of defenders. 
The sheriff clerk understands the set of defenders to be limited to the case where they have 
been cited conjunctly ; but where the ground of action is distinct, the fee is to be charged for 
*' each defender." In fact that there are as many separate actions as defenders. 

Item. — ''Each paper or pleading for either party sul^equent to the first step, including 
objections and answers in a proof when stated in separate papers. 

The agrents in Orkney have resisted the fee on accounts of expenses charged by the sheriff 
clerk under this item, on the ground that, " an account of expenses was certainly not a paper 
or pleading." The practice in the sheriff court of Edinburgh has ultimately formed the rule 
for the fee on accounts of expenses in Orkney, and according to it, accounts of expenses in all 
cases, except where decrees in ordinary cases pass in absence, are chargeable. Now, it is 
evident that the fee is a good one in all cases, or good in none, and as the sheriff clerk thinks 
the former, and that a table of fees should if possible be so expressed, as to leave no room for 
conventional arrangement ; in this case, he would beg to suggest the substitution of the follow- 
ing, in place of the present item. 

Each paper or pleading for either party subsequent to the first step, including accounts of 
expenses, and objections and answers in a proof when stated in separate papers. 

if an exception is to be made as to cases where decrees pass in absence, if it is not limited 
to ordinary actions, there are the cases of summary applications, where the procedure is con- 
fined to the first step, and extends beyond it, though without the appearance of the 
respondent, and of sequestrations and poindings. 

There is the case noticed under the item of defences, where one defence is given in by 
defenders on distinct grounds, in different actions indeed. Accounts of expenses, especially 
which must be limited to the particular defender and case ; and this last point has occurred 
both in cases litigated and in alxsence. 

Item. — "Warrant of sequestration and service," add ''and minute reporting execution of 
poinding, including fee of execution." 

Inventories in sequestrations are charged a fee, as a subsequent paper, which is excepted to 
by the agents, on the ground that as the head in the table relative to sequestrations is 
expressed, it is intended to comprehend every fee that can be charged by the sheriff clerk, 
and so of the minute reporting the execution of poinding, the foundation of the proceedings 
in the consequent sale. That this is not a correct view is evidenced by the account of ex- 
penses which must be audited. 

Item. — " Enrolling a cause, to be psiid by the party requiring enrolment 

This fee is a fertile source of difference — In the first stage of a cause in the Court of 
Session, when a summons is taken to see, after being lodged with the clerk and entered on a 
roll, it is lent out by him without the intervention of the Judge and on being returned without 
without defences, is enrolled in the ordinary action or regulation roll. In the Sheriff Court 
the summons is called in court, and the sheriff at the calling pronounces an interlocutor 
allowing it to be seen if appearances be made, or in case of non-appearance grants decreet 
in absence. The sheriff clerk seeing the interlocutor pronounced by the Judge in both cases, 
and written in the diet book of court signed by the Judge, viewed this from analogy as an 
enrolment to be charged in the same way as summonses in the two rolls of the Court of 
Session, and charged the enroUing fee. After some discussion he gave it up, but he is not 
satisfied that he was wrong, as the sheriff in ordinary cases can only take up what passes 
through the roll. In a circular letter to sheriff clerks transmitted herewith, notice is taken 
of a case as to enrolments. If cases at avizandum with the sheriff should pay an enrolling 
fee on the interlocuter being, reported in the diet book of court, only one-third of the enrolments 
have been charged, calculating the fees actually chained and tlu)se chargeable in the other 
cases during the year 15th May 1836 to 15th May 1837. It would be desirable could this 
item be so framed as to point out the cases in which the fee b to be charged, and where not 
charged. 
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Item. — '* At borrowing a process or part of a process, the clerk bein^ for this fee bound Betomi 

" to compare the process, both when borrowed and returned, and to mark the return." by Sheriff Clerla of 

The fee of 6cL is insufficient in several cases, and mi^ht easily be remedied, by allowing an ^g ^Fel^and 
addition when the articles in the inventory shall exceed a certain number. But the fee is Emohunent* 
evaded by the agent returning only part of a process, and the consequence is great confusion. received by them. 

Were this fee and that for enrolments abolished, and compensation allowed the sheriff T^iiamHeOTyFothe- 
clerk in other fees, it would be desirable, though it would greatly increase the number of ringham^tq. 
enrolments and borrowings. 

Item. — " Attending at judicial inspections or visitations when requii*ed by the sheriff, 
" or either of the parties, sealing up repositories or executing any other order or warrant 
'' of the sheriff not otherwise provided for in this table." 
First hour employed 
Every other 

Besides necessary outlay 
The sheriff clerk in January last, under the sheriff's warrant, went to open the seals, examine 
the repositories and inventory of the effects of a gentleman deceased, in Stronsay, one of the 
northern isles of Orkney. He chose a favourable time. He was a day going ; a day occupied 
in the business ; and a day was consumed in his return. Had a second day been occxipied, 
be would have been detained by bad weather five days longer. He charaed not according to • 
the hours employed, but a slump sum of £5. 5s., and was paid it. In 1830 or 1831, the 
agent for the commissioners of Northern Lights went to Sanday on a judicial or private in- 
spection of some shores in an action of damages brought against them by the tacksmen of 
LfOpness. The business was done in one or two days ; he was detained by bad weather several 
weeks, and was paid £70. The inconstant and boisterous climate of Orkney, with the 
distances necessarily passed over-.sea, and consequent chance of detention in travellingth rough 
the islands, is well known. By the table of fees for procurators attached to the Act of Sederunt, 
6th March 1833, p. 8, section 13, a procurator is considered as employed during the time he is 
necessarily engaged in travelling. 

An addition of the following nature might be expected both in this case and where the 
sheriff clerk acts as commissioner in proofs. 

The sheriff clerk shall be considered as employed during the time he is necessarily engaged 
in travelling or detained by bad weather or other unavoidable cause, provided that in no case 
coming under this head shall a charge for a whole day consisting of nine hours exceed £2. 2«* 
when the inspection or visitation is made in the town where the court is held, or within three 
miles thereof, or £2. 12*. 6d. when made three miles from the town, exclusive of outlay and 
travelling charges. 

There are two items respecting the consignation of money in the clerk's hand, and a third 
allowing the lowest fee where the consigned money is lodgea in a bank, and the bank receipt 
lodged with the clerk. This last leads to the complete evasion of the second, allowing the fee 
at the rate of 10^. per £100, where the consignation is above £10. 

It would be desirable were it clearly defined, what warrants and remits were required to be 
extracted. 

By a late Act processes of cessio bonorum are, to be entertained before the sheriff, and one 
writer doubts whether the sheriff clerk is entitled to charge any fee in those processes. 

There is a head, in the table of fees, entitled fees for public business payable in Exchequer, 
as stated in a former return, the auditor of Exchequer does not hold this table as his rule for 
auditing, but is regulated by a table prepared in Exchequer. 

In criminal matters the table of fees, established by the Act of Sederunt, 1748, is still the 
rule. The great changes that have taken place since that time call for a revision of that table. 
Parliamentary and other returns, and much writing and trouble, and trouble in public 
matters wholly unremunerated, demand notice. Th^ trouble occasioned from, and the duties 
imposed by, the electors' registration, is very far from being, in Orkney, remunerated by the 
fees allowed by the Reform statute. In fact, in all public matters the sheriff clerk is, where 
there is an allowance, insufficiently, and most often not paid at all, and these occupy a very 
considerable portion of his time. 

4. — In Orkney unquestionably not Besides at this moment the sheriff Small Debt Circuit 
Bill threatens a diminution of the sheriff clerk of Or1cney*s emoluments. 

5. — I am not aware there has been, and do not believe the public know or think anything 
of those fees. 

6. — As to the expenses of the sheriff clerk's office, I would wish as strongly asposdble to 
insist on the expediency of having a permanent office for the sheriff clerk. As long as the 
records are transferable from place to place at every change in the residence of the sheriff 
clerk, or from other circumstances incident on the transitory character of the place of office, 
they never can be reckoned securely kept, whatever confidence may be felt in the sheriff clerk, 
and as in the collection of the revenue departments, I would wish, that what was actually 
required for the office should be furnished in such articles as stationery ; or at least such a check 
should be imposed as to secure the expenses being applied to the objects for which they should 
be intended, and that any saving should be made to the public, and not for the benefit of the 
sheriff clerk. The following is what is supposed the expenses should be : — 

Rent of sheriff clerk's office £15 

Servant keeping office in order 400 

icf, i^ Coal and candJes — hours 10 a.m. to 8 p.m 10 

One clerk or assistant 30 

Stationery, including volumes for records 2100 

Extra expenditure in office, including carriage of parcels, messages, and 
' other small incidents of daily occurrence •••••••••500 



£85 
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In estimating the fair annual allowance to a sheriflF clerk for Orkney, it will be kept in view 
that a man of character and responsibility is wanted, and that the principle has been re- 
co^ised ^'that the fees and emoluments of the office of sheriff clerk should besuch as will 
induce an able and respectable man of business to undertake the duty, and will afford a 
proper remuneration for his own trouble after paying the necessary assistant clerks, and office 
expenses. The clerk ought also to be a responsible person, because valuable documents must 
be frequently entrusted to his keeping ; and other parts of his duty, such as accepting of 
cautioners, must be attended with risk ; and it is a general rule that in all sudi offices the re* 
muneration ought to bear some proportion to the responsibility and risk." Keeping also in 
view, that in Orkney the restrictions imposed on him in doing business amount in his case, as 
in that of the sheriff substitute, to a prohibition, I would beg to state that the Legislature, in 
fixing the amount of the sheriff substitute's salary, has answered this part of the Query. If 
a more explicit answer is required, considering what I understand the incomes of law agents 
in Orkney derived from their profession to be, I do not think such a person as is to be 
required to hold the office can be expected to relinquish other prospects and pursuits under 
a salary of £250 a-year, exclusive of the expenses of office. 

The returner's anxious wish is that the sheriff clerk's office should be put on salary; but 
as he does not entertain the slightest hope of it, he has been the more particular on the tabie 
of fees; and he requests, in conclusion, again to be allowed to set forth the expediency of 
having a permanent place for the sheriff clerk's office, as a preliminary to any arrangements 
that are to be made towards the improvement of the matters connected with it 

The Return and Answers of 
(Signed) W. H. FOTHERINGHAME, 

Kirkwall, 20th June 1837. Sheriff Clerk of Orkney. 



17th December 1835. 
7th July 1836. 



(Copy.) 

Circular Letter by Daniel Fisher, Esq. S.S.C., Edinburgh, to William Henry 
FoTHERiNGHAME, Esq., Sheriff Clerk of Orkney, referred to in the foregoing Return by 

Mr. FOTHERINGHAME. 

Sir, Edinburgh, 31st December 1836. 

I was sometime since requested, on the part of several of the sheriff clerks, to attend to 
their interest, when the table of fees made up some years ago by a committee of sheriffs, and 
approved of as an interim table, should come before the Court to be sanctioned as a final table 

Under the provisions of the Act of 6 Geo. IV. cap. 23, which gives power to the Court of 
Session and the High Court of Justiciary to revise the Act of Sederunt and Act of Adjournal 
made in 1748, as to fees in sheriff and steward courts, a committee of five sheriffs was 
appointed to make up such a table of fees as in their opinion ought to be established. 

A table of fees was accordingly framed for the civil business of the Court, and upon a 
report, and supplementary report by the sheriffs, the Court of Session on the 27th January 
1833 passed an Act of Sederunt, allowing this table "to be acted on as oci interimJ*' 

In the view of establishing a permanent table of fees for the sheriff clerks, the Court of 
Session made a remit to a committee of their own number. Their lordships made a report of 
this date, and in the course of the present year a permanent table was framed which was 
sanctioned by an Act of Sederunt of this date. This Act of Sederunt with its relative table 
of fees will become in force at the expiration of three calendar months after the first day of 
next session of Parliament, as provided for by the statute above mentioned. 

Presuming that you are in possession of the Act of Sederunt and relative table of fees, I 
have been desired to call your attention to one or two parts which it is thought should be 
altered or amended. The table was, as understood, framed exclusively for the sheriff and 
steward clerks, and this being the case, every fee in the table should be that of the sheriff 
clerk. None of the agents in court ought to be permitted to participate in any of the fees. 

Notwithstanding, however, of this, a practice has already crept in, in several of the counties, 
of allowing agents to perform duties which by the table belong to the sheriff clerk, and which 
for the first time these agents now seek to do because the new table gives a fee for it: for 
instance, agents are appointed commissioners by some sheriffs and receive the fee allowed by 
the table ; and by employing their own clerk, receive also the fees for writing, leaving to the 
sheriff clerk the small fee which is given for each deposition and declaration. Under the Act 
of Sederunt, 1748, no agent ever interfered with the sheriff clerk in his writing these proofe; 
for this reason, that the sheriff clerk got nothing for his clerk writing the depositions, nor any 
fee for his trouble or time occupied. 2nd. By the table a small fee of sixpence is allowed for 
enrolling a cause in the roll to be called on the Court day. The roll is made up by the clerk 
from the entries in the minute book, and the procurators evade the payment by saying that the 
roll is made up ex officio, and that the fee is only exigible when tne party requires, that is 
demands, the enrolment.* This critical interpretation put by agents on the words in the table 
is incorrect and inconsistent with the practice in all courts. In the Court of Session the 
enrolment fee is paid, whether the case is inserted in the roll at desire of an agent for a party 
or at the suggestion of the Lord Ordinary without the intervention of any of the agents, 
and is regularly paid for. 3rd. The table gives certain fees for auditing accounts of expenses. 
Here again the agents are allowed in some coimties to interfere with the clerk's duties and 
emoluments, because a fee is given by the table for the performance of the duty.f The wording 
of the table gives rise to tliis encroachment ; it bears that the fees are to be paid where remit 
is made to the clerk : these words should be withdrawn, and the remit in all cases made to 

* "So in Orkney."— iVo/e by Mr. Fotheringhame, 
f "The Sheriff Clerk is Auditor in Orlmey, not ex^fficiolbxme^tT,^--~NQte by Mr, Poiheringkame. 
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the sheriff clerk, who is the proper person for auditing accounts of expenses. It is plainly a Retont 

dangerous practice to allow one agent to audit the accounts of his fellow practitioners. 4th. by Sheriff Cl«rki of 
In like manner, in some few counties, agents take the place of the sheriff clerk in the ex- attol^wwid 
amination of bankrupts, because a fee is allowed by the table, and they employ their own Knu^umenlt 
private clerks, and t nereby pocket also the fees for writing. It is thought that the sheriff »*eeifed by theou 
clerk has alone the right to act in all matters before the sheriff, and to have his own regular williamHenry Fothe- 
clerk employed, for otherwise no sheriff clerk can keep up a proper and efficient establishment rioghameTjBtq., 
for the pubbc business. Orkney. 

It has occurred to the gentlemen by whom I have been consulted, that an application should 
be made to the court to have these, and perhaps some other inaccuracies in the table amended, 
and in particular to have the table so expressed that it shall be one for the sheriff clerks alone, 
and exclusive of all agents and practitioners. It is important to have this matter settled and 
adjusted before the Act of Sederunt and table lately passed shall have become in force. 

There is one other matter to which I am request^ to call your attention, as one of still nK>re 
importance to the sheriff clerks, and that is, their fees for criminal matters, and in particular 
their fees, civil as well as criminal, payable to them from Exchequer. The only table which 
may be said to be legally in force is the old one of 1748. Some occasional alterations, but 
having however no legal authority, have from time to time been made ; but the clerk's 
charges are neither well defined nor uniform. The Act of the 6th George IV., before men- 
tion^, ffives the same power to the Court of Justiciary to regulate by an Act of Adjournal the 
sheriff clerks' fees in criminal matters, as it gives to the Court of Session in civil causes. It is 
proposed to make an application to the High Court of Justiciary to have a suitable table 
framed and sanctioned by an Act of Adjournal. 

In making these applications, it is unnecessary for me to say that it is of importance to have 
the concurrence of as many of the sheriff clerks as possible, thereby to give weight and con- 
sideration to any application which may so be made. 

It will be obliging, therefore, if you will favour me with your sentiments in answer, as early as 
your convenience will permit after receipt of this. I shall be happy, at same time, to receive 
any remarks or observations on the table of fees as occur to you to be objectionable or injurious 
to the interests of the sheriff clerks. 

I am. Sir, 

Your most obedient humble Servant, 



Kirkwall, 20th June 1837. 

(Signed) W. H. FOTHERINGHAME, 



(Signed) DANIEL FISHER. 

IE, 

SL Clk. 



Return by John Welch, Esq., Sheriff Clerk of Peeblesshire. 

A, 1. — ^The table of fees authorised by the Act of Sederunt, 11th July 1836, has been John Welch, Esq., 
uniformly acted upon, the fees being the same, as to this county, as those authorised by the Act Peeblesshire, 
of Sederunt, 27th January 1830, which had been for a length of time acted on. 

2. — I have always considered the fees of sequestrating tenants are quite inadequate, no tra- 
velling expenses being allowed. I also consider the fees of extracting decrees inforo too 
small, as these are frequently attended with a considerable deal of trouble in going through a 
long process. I may further remark that the table, for public business, payable in Exchequer, 
has never been allowed ; for instance, the precept for the election of a member of Parliament, 
for which the moderate sum of 10*. 6d. is stated, is cut down in Exchequer to the mere copy- 
ing clerk's fees, and 1*. or 2s, allowed. This, and all other public business, criminal or 
otherwise, is very inadequately remunerated to the sheriff clerk, who should be paid for the 
time occupied, in the same way as professional practitioners. Under this head I would par- 
ticularly mention the duties imposed by the Reform Act, which has very much increased the 
trouble and responsibility of the sheriff clerks, when there are few claims of enrolment with 
very little emoluments, and even when these are more numerous, the remuneration is not suf- 
ficient to pay the clerk for attending to the different details of the Act, and receiving the claims 
from the schoolmasters, without taking into account the numerous courts of registration and 
appeal for which no allowance is made in Exchequer, the clerk being merely paid his travel- 
ling expenses. 

§. — I have nothing to suggest on this point, except to save trouble to the clerk and practi- 
tioners : a double fee might be placed upon the borrowings, and none upon the enroUings. 

4. — It does not appear to me that any of the fees could be abolished consistently with the 
office yielding a sufficient emolument to a man of character and responsi)3ility ; indeed the 
fees, such as they are, or with any increase that could be reasonably made, never can yield a 
sufficient emolument, in this small county, to a person properly qualified to fill the office of 
sheriff clerk. To afford a suitable inducement, it has been the practice to give other public 
offices te the person filling this one, such as the office of commissary, which was an office of 
some emolument and little trouble, the duties of which have now been transferred to the 
sheriff; the clerkship of lieutenancy, the duties and emoluments of which are for the present, 
at any rate, suspended ; with some minor offices. 

5. — I have heard of no complaint by the public that the fees of the sheriff clerk are in any 
respect exorbitant 

o. — In case the sheriff clerks are paid bv salaries, in my opinion the annual allowance to 

Q2 
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Rttont the sheriff clerk for the county of Peebles, doing the duties in person, and for the expense of 

^ Sheriff Clerks of office, should not be under £200 a-year. 

Scotland, ^ /c- j\ 

as to Fees and V^lgned; 

Emoluments Peebles, 2Zrd June 1837. 

xeceived by them, 



JOHN WELCH. 



Jo. M. Patton, Esq., 
Perthshire. 



Return by James M. Patton, Esq., Sheriff Clerk of Pert/ishire. 

A. I . — The table of fees authorized by said Act has not been acted on in Perthshire, as an 
exception is therein made in favour of the sheriff clerk. 

2. — I would only observe that I do not approve of the principle of making a separate table of 
fees for each county, and holding out a bonus to non-resident sheriff clerks, by paying them 
higher fees than are allowed to those who give their constant personal attendance, tnereby 
reducing the expense of the establishment. 

3. — 1 adopted at once the table of fees established by Act of Sederunt, 27th January 1830 ; 
and I am satisfied that that table affords to me a fair remuneration for what I would have 
been entitled to receive under the Act of Sederunt, 1748. 

4. — I am humbly of opinion that the establishment in my office could not be reduced with 
advantage to the public service ; and, considering the heavy responsibility attached to the office 
in this extensive county, I conceive that the emoluments of the sheriff clerk should not be 
reduced. 

5. — No complaint has ever been made to riie that my fees as sheriff clerk are in any respect 
exorbitant. 

6. — For the reasons above stated, I am of opinion that the salary to the sheriff clerk of 
Perthshire should not be lower than the average amount for three years, under the table, 
1830, as stated in my former return to the royal commissioner^. 

(Signed) JAMES M. PATTON. 

Perth, 5th June 1837. 



Charles Blacara, Esq, 
Perthshire. 



Return by Charles Macara, Sheriff Clerk Deputy of Dunblane District^ Perthshire. 

(Copy.) 

Letter by Mr. Macara to the Secretary to the Law Commissioners. 

Sir, Dunblane, 9/A June 1837. 

In answer to the printed questions contained in your letter of the 30th ult., I have to 
state the following answers, — 

• A. 1. — The fees authorized by Act of Sederunt of date 27th January 1830 are the only fees 
exacted in this district. 

2. — No objection occurs to them. 
3.— No. 

4. — In a small district like this the clerk is not sufficiently remunerated by the fees, as they 
do not yield anything like what a man of chai*acter and respectability would require to fill the 
responsible office of sheriff clerk. And had it not been for the other appointments I hold* I 
could not have bad sufficient to keep me in existence by the fees paid to me as sheriff clerk. 
5. — I never heard any complaint by the public in this district that the fees were exorbitant. 
6. — In a district like Dunblane a fixed salary should be paid, and not by the fees ; and I 
should think £250 a-year a fair annual allowance to a person for discharging the duties in 
person, for his trouble; and £.50 more for his other expenses of office, such as house-rent, 
stationery, clerks, &c. House-rent is very high in this place — I pay nearly £40 of rent for 
my house. 

I am. Sir, 

Your very humble Servant, 
WUliam Waddell, Esq., N.S. (Signed) CHAS. MACARA, 

Sheriff Clerk. 



Rohert Steuart, Esq., 
Renfrewshire. 



Return by Robert Steuart, Esq., Sheriff Clerk of Renfrewshire. 

A. 1.— Yes. 

2. — ^The Court of Session, by Act of Sederunt of 1 1th July 1836, have thought proper to 
reduce the sheriff clerks' fees 25 per cent., without taking into consideration what fees were 
too high, and what were low enough, for instance, in recording deeds. 

1st. The sheriff clerk is allowed 1^. \d. per sheet of 300 words, and 8irf. per sheet for the 
extracts. 

It may be stated in reference to these charges, that they are not sufficient, taking into view 
the responsibility which the sheriff clerk ruas as to accuracy, paying a clerk for writing, and 
the great expense charged in the Register Office for record books, being 1/. 16^. 6d., besides 
the expense of employing an agent in Edinburgh to procure the books, which books contain 
290 sheets ; and after they are filled up, the sheriff clerk, for all his trouble in comparing 
the extracts and the books and signing the registers, will not receive more than 8/., including 
the paying of a clerk for writing. 

2nd. In extracting decrees, the fee allowed is 2*. 9id., and this for examining the process 
aqd making out a proper extract^ and recording it in a book specially kept for the purpose. 
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The sheriff clerk is of opinion that the Law Commissioners will concur with him in think- 
ing that the fees are a great deal too small for the trouble and responsibility which the 
sheriff clerk incurs in regard to the accuracy of the extracts ; besides, if the smallest error 
takes place, he is held personally responsible ; and for the extract^ cightpence half-penny 
per sheet of three hundred words is barely sufficient to pay his clerk. 

3rd. The allowance for general and special services and infeftments are so much re- 
duced and so very much below what is allowed to procurators, before both the supreme 
and inferior courts, that it does not appear fair the sneriff clerk's fees should be modified 
to so small a sum when the same responsibility and the same attention is required. 

Another objection to these fees is> that the records kept by the sheriff clerk are of the 
same importance and magnitude as those kept in the Kegister Office in Edinburg'h; and 
he requires to have a superior clerk to record these papers^ equally good a s those in 
Edinburgh. 

3. — ^The remarks in No. 2 apply to this query. 

4. — None whatever. The Act of Sederunt states all \]^e particulars of the sheriff clerk's 
fees connected with his office^ and on looking over these, it well be seen that none of them 
can be abolished. 

5. — None whatever. 

6. — This is rather a delicate question to answer, and must be taken into view where a 
sheriff clerk of character, responsibility, and qualifications, gives up all other business and 
attends solely to the office of sheriff clerk, and where in a county like Renfrew, where 
such a variety of business is carried on, and the great responsibility attached to him, 
particularly as there are two substitutions in the county, at one of which he must have a 
superior depute, for whom he is answerable. The sheriff clerk considers that the fees 
formerly drawn before the last Act of Sederunt were no more than sufficient ; it must be 
considered by the Law Commissioners, that although it may appear the office is of large 
emolument, yet on comparing that with small counties and population, every article of 
business is charged only at the same rate ; and the sheriff clerk can see no reason why 
he should be called upon to do business at a less rate, or his emoluments curtailed, as the 
same labour, the same responsibility, and the same accuracy is required whether there is 
much or little business carried on in his county ; besides, in the county of Renfrew, having 
two Sheriff Courts, the sheriff clerk is at double the expense in carrying on his business, 
and runs greater risk for his depute. In small-debt cases the numbers are greatly re- 
duced, owing to the Act of Parliament for abolishing imprisonment, which is another 
serious loss to the sheriff clerk. 

The sheriff clerk of Renfrew, when he got the office, gave up all other business, not 
being aware that the fees would have been curtailed as thev have been. 

In the Sheriff Court Bill, brought in last session, Mr. Wallace has given in an amend- 
ment, proposing to reduce the sneriff clerk's court fees one half, which, if carried, will 
render the situation untenable, as it will be impossible to keep up the necessary establish- 
ment, to conduct so much writing business if the fees are to bo so reduced. Ine expense 
of the establishment has been already given in for the county of Renfrew, and it is im- 
possible to do it at a cheaper rate. 

(Signed) ROBERT STEUART, 

Paisley, 19th August, 1837. Sheriff Clerk of Refifrewshire. 
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Rob. Steuart, £tq.» 
Renftrewshire. 



Return by Alexander Davidson, Esq., Sheriff Clerk Depute of Ross-shire, 
The sheriff clerk of Ross upon consideration and correspondence with his deputes, begs Alex. Datidion, Esq. 



leave to answer the Royal Law Commission as follows > 
A. 1.— Yes. 
2. — Several. I consider that the fees ought to rise progressively with the amount 

!)ursued for, especially for signing summonses, lodging pleadings, and extracting decrees ; 
or instance, if the debt pursued for be above 8/. 6^. 8d., 1*. 6d. ; 16/., 2*. ; 24/., 3^. ; 
30/., 4^. ; for signing summonses. The only distinction made by the present table is 
that if the debt is below 12/. 1^. 6c/., is allowed, but if above that, even if the debt amount 
to 100/., 2s. 6d. only is demandable, and the great deduction in dues of extract is much 
felt. 

3. — I can suggest no alteration as to the mode in which the fees are charged, but that 
above stated ; nor can I see that any of the charges now allowed can be abolished, ^rith 
the exception of the fees allowed for taking inventories, &c., in sequestrations, which 
ought, in my opinion, to be taken by the officers of court when the rent is below 100/.; 
for, in general, tenants holding farms, &c., under that sum are individuals of very limited 
stock or capital ; and, consequently, the fees must fall upon them with double severity. 
4. — From what is above stated, I do not consider that any of the fees allowed by the 

J)resent table can be abolished, with the -exception above mentioned ; on the contrary, the 
ees now offering to the clerk are, in almost every instance, inadequate to the responsibilities 
attached to the office. The counties of Inverness, Ross, and Argyll, form an exception in 
Scotland, for in each of these there are separate sheriff substitutes, and consequently 
depute sheriff clerks ; and the distance from the head burgh to the separate courts in 
these counties renders the situation of the clerk doubly precarious, as he is not only re- 

rsible for the acts of these deputes, but also for the officers who j>erform the duties, as 
; sureties must be approved ot by him. The distance of one court from another in the 
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, Kutherfoid, Es^., 
Roxburghshire, 



counties already named, exceeds 140 miles ; in Ross-shire, Stornoway is distant from Tain 
150 miles^ including the Minch. 

5. — There has been no complaint of the exorbitancy of fees except such as losing parties 
are apt to make. On the contrary, the intelligent part of the population are aware that 
the situation of sheriff clerk is much deteriorated in value, and that, under the present 
table of fees, he is not remunerated by 20 per cent, of what his income amounted to under 
the old table of fees. 

6. — It is impossible to mention any sum as a fair allowance to the sheriff clerk of a county 
where islands are connected with it^ because it is impossible for him to discharge the 
duties '^ in person ;*' and therefore it is humbly submitted that a salary from government 
to any sheriff clerk of a county situated as Ross-shire is, would be a matter of extreme 
difficulty to hazard an opinion upon until a great alteration is effected in the constitution 
of counties. 

Remarks. 

No. 6. — The sheriff clerk begs to remark in regard to this query, that originally it was the 
practice for him to execute such warrants in person ; but it has been the practice in this 
county since his appointment for the officers who serve the copy of the petition of 
'sequestration to take inventories of the articles seouestrated^ after which step the agents 
invariably take charge of the proceedings ; the sheriff clerk has not, on any occasion, 
availed himself of the powers conferred upon him by the Act of Sederunt, and relative 
table of fees, of taking inventories or exacting fees, and executing all other proceedings 
under warrants of sequestrations and sales, because those against whom such warrants are 
issued are, as already stated, individuals unable to bear so great an accumulation of ex- 
pense ; and where it would be of any benefit for the clerk to act, the agents always, from the 
equivocal manner in which the table of fees is worded, have insisted that it is optional with the 
sheriff and them to appoint the sheriff clerk or not, just as they think proper; and, as 
may be inferred, the agents from this supposed power conferred on them by the table 
of fees never avail themselves of the services of the sheriff clerk. I am, therefore, of 
opinion that in sequestrations where the rent is to a large amount, that the clerk only 
should be allowed to perform the duties falling under sequestrations as those under his 
special authority, and on his responsibility. 

I may further remark that, in commissions to the sheriffs from the supreme or inferior 
courts, the agents employ their own clerks in writing the precognitions, but which duties it 
is submitted ought to be performed exclusively by tne sheriff clerk. 

3. — In general the sheriff clerk of Ross may remark, that the judicial business connected 
with this county is conducted in a manner which requires redress, in so far as, in one part 
of it, the whole business, under the management of the procurator fiscal, is entirely con- 
ducted by him and his clerks, without the intervention of the sheriff clerk, or that officer 
receiving any of the fees or emoluments which naturally fall to him from his ofiSce ; and in 
another district it seems to depend on the option ot the acting sheriff, or procurator 
fiscal, whether the sheriff clerk is employed or not. These matters the sheriff clerk 
of Ross begs to remark, not more on his own account than to secure the rights of his suc- 
fessors in office. 

' 6. — During the pendance of the Small Debt Bill, and until it is seen how it may affect 
the office of sheriff clerk, and the necessity he may lay under of appointing deputies and 
officers in the separate districts where the separate courts may be appointed to hold, it 
would be premature to give any opinion on a subject of so much importance. The 
sheriff cleric of Ross is peculiarly situated, because he has not only the duties of his own 
county to perform, but also those of the county of Cromarty. To determine, therefore, 
the allo^yance as referred to in this query, would be, as already stated, a matter of extreme 
difficulty, as the sheriff clerk of each county holds his commission of the Crown ; that of 
Ross-shire is dated 2d Sept. 1815, and permits him toappoint, alter, and change deputes and 
deputies at his pleasure *' during all the days of his lifetime ;'* and commissions emanat- 
ing from the Crown subsequently cannot affect his. 

Under all these circumstances the sheriff clerk of Ross-shire cannot possibly give any 
definite opinion as to what would be a fair annual allowance to a sheriff clerk for this 
county discharging the duties in person, for his trouble, and for all the expenses of his 
office, although were he permitted to give an opinion, he must say that the law business 
would generally be more efficiently executed, and the ends of justice more effectually 
answered by a government salary, than by the payment of the inadequate fees now receivea 
by him under the present table. 

Much might be said of the services required of sheriff clerks under the Reform Act, 
for many parts of which he is under heavy responsibility in Ross-shire> and for which a 
reference to the Act wiU be sufficient for convincing the honourable Commissioners. 

All which is humbly reported by, 

(Signed ALEXANDER DAVIDSON, 

Sheriff Clerk Depute. 

Return by William Rutherford, Esq., Sheriff Clerk of Roxburghshire. 

A. 1.— The table of fees authorised by the Act of Sederunt, 1 1 July, 1836, has been acted 
on in the county of Roxburgh since the Act was passed, and the previous interim Act 
was also acted on from the time of its coming into operation, namely, 16th May, 1830. 

2. — The only objectionable fee in the table that occurs to me at present, is the allowance 
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for sales under sequestrations and poundings of small amount, and which the fi^enerality 
of such sales are. The fee of 7s, 6d. for sales up to 81. is ridiculously low, ana there is 
always a loss at carrying through a sale to that amount. Even the poundage allowed 
aboTe that sum, and up to 50/., is very insufficient for the trouble, and also for the respon- 
sibility of the Roup Roll ; and I would humbly suggest that on all sales, the auctioneer's 
fees should be allowed as well as every other necessary outlay ; also that reasonable fees 
should be allowed for indispensable trouble, such as drawing advertisements and articles 
of roup, and for attendance according to the time occupied ; and that the poundage 
should (as it naturally ought) be apphed solely to the trouble of collecting and for insur- 
ing to the exposer the amount of the Roup Roll. I would therefore propose the following : 

£. s. rf. 
For drawing advertisements and Articles of Roup on 

sales up to 8/ 5 

8/. and under 20/ •.OTe 

20/. and upwards 10 6 

For attending and conducting the sale, including the 
time occupied in travelling to the place of sale : — 

Sales up to 8/. per hour ••..010 

^ 20/. „ 16 

„ 50/. „ 2 

„ 50/. and upwards ••••••• 2 6 

3. — I cannot suggest any other fees which might be exacted instead of those now in use 
being abolished or reduced in amount. 

4. — It does not appear to me that any of the fees could be abolished consistently with 
the ofBce yielding sufficient annual emoluments to a man of character and responsibility 
giving personal attendance, and with qualifications necessary for the business of the office ; 
on the contrary, the emoluments would be required to be increased by what is suggested 
in Answer 2, to yield the adequate remuneration. 

5. — I have not heard of any complaint by the public in Roxburghshire, that the sheriff 
clerk's fees are in any respect exorbitant. 

6. — I cannot well say what a salary to the sheriff clerk of Roxburgshire should be in 
lieu of fees for discharging the duties in person, and so as to include the heavy charge 
upon him for assistants, office rent, record books, and other stationery, and for fire and 
Usht, &c. ; but think that it could not be less than 450/. At the same time I humbly con- 
sraer that the payment of sheriff clerks by salaries would for many reasons be inexpedient 
and ineligible, and that it is much better to leave them to take their chance of remunera- 
tion by moderate fees collected by themselves. 

rSigned) WILLIAM RUTHERFORD. 

Jedburgh, 16th June, 1837. 
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Return by Andrew Lang^ Esq,, Sheriff clerk of Selkirkshire. 

A. 1. — ^The table of fees authorised by the Act of Sederunt, 1 1th July, 1836 (which, in so 
£ur as this county is concerned, is the same as that authorised by that of the 27th January, 
1830) has been uniformly acted upon since 11th July, 1836, as it was previously from 

2. — It appears to the respondent that the sheriff clerks have ground to object to the 
following leea : — 

1st. Extracting Decreets both in absence and in foro, he considers to be very inade- 
quately paid for, particularly decreets in foro. It is often necessary to take notice in the 
extract of several interlocutors, and to give effect to them, for which purpose, the sheriff 
clerk has carefully to examine the process, and then to scroll a decreet in terms of the 
interlocutors, and which has next to be extended. For all this his fee, if the case is 12/. 
and under, is only 4s. ; if above 12/., bs,* These fees the respondent has found from ex- 
perience to be altogether inadequate to the trouble required, and the time necessarily 
employed. 

2nd. Depositions and Declarations. — Writing each sheet thereof, after the first, when 
the sheriff clerk acts as writing clerk, 1*. 

This fee should be allowed whether the sheriff clerk acts as writing clerk or not. If he 
does not write, or is not .present himself, his depute, or his clerk is, and writes. He has 
to pay his clerk. And as a deposition or declaration sometimes occupies several hours, so 
that there may be very few depositions, the payment of 1*. or 1*. 6d. for each deposition 
or declaration may not be sufficient to enable the sheriff clerk to pay his clerk for the time 
occupied. But it appears to the respondent that a better way of paying the clerk than 
by either the number or length of the depositions or declarations, would be to pay him by 
the hour. 

3rd. Sales in Sequestrations. — In sales of small amount, the fees are altogether inade- 
quate, so much so that neither the clerk, nor any person to whom he might grant a depu- 
tation, could possibly do the business without being very much out of pocket. When the 
amount of the Roup Roll is Si. or under, the fee is 7s. 6rf. : for this fee the clerk is held 
responsible for the amount of the Roup Roll, and is liable to the auctioneer for his fees. 
What is meant by the " auctioneer s fees'' is not plain, for in a subsequent paragraph the 
derk is allowed ^' all his necessary disbursements or expenses, such as advertising, paying 
crier, travelling charges," &c, &c. 



Andrew Lanpf, Bsq- 
Selkirkshire. 



Digitized by 



Google 



120 



APPENDIX TO THE FOURTH REPORT FROM 



Returns 

by Sheriff Clerks of 

IScoUand, 

as to Fees and 

Bmoluments 

Teeehred by them. 

Andrew Lan^, Esq., 
Selkirkshire. 



The respondent supposes that by the crier must he meant the auctioneer; if it does not, 
then it is quite plain that in a sale, even in the place where he resides, the auctioneer 
would charge the whole 7s, 6rf. allowed to the clerk for sales below 8/., and as a sale of thia 
kind may be at ten or twenty miles distance from his residence, in such a case he would 
charge a great deal more. TThc fees allowed by the table in such cases are therefore quite 
inadequate. 

3. — X o other fees occur to the respondent to be suggested in case of any of those now 
in use being abolished or reduced in amount 

:, 4. — On the supposition that the clerk is to be remunerated solely by fees, and not by 
a salary providea by government, it does not appear to the respondent that any of the 
fees can be abolished, consistently with the office yielding sufficient annual emoluments 
to a man of character and responsibility, and possessing the qualifications necessary for the 
business of the office. The respondent does not look upon the emoluments of the office in 
this county, under the present system of fees, as at all adequate remuneration for such a 
person as is described in this query. The office is considered a respectable office in every 
county, and may lead into other public business ; but, on the other hand, it has also the 
effect of excluding from other business. The sheriff clerk cannot do procurator business, 
and when a man is obliged to employ a procurator in a cause, he is often led in to employ 
him also in other private business.in which the- sheriff clerk, not as sheriff clerk, but as a 
general practitioner, might otherwise have been employed. The amount of the reporter's fees 
for the years 1833, 1834, and 1835, wa8-8y. 3«. lOrf., 85/. 10^. 5d., and 128/. 7s. 2Jd., and 
these could not afford anything to be taken from them. Indeed if a person had no other 
business than that of sheriff clerk, he could not possibly on these fees support the station 
which, holding such an office, he ought to fill. 

t. — ^Thcre has been no complaint by the public in this district or by the respondents 
clients, or others, that the fees of the sheriff clerk are in any respect exorbitant; but 
the Exchequer has refused to allow the fees fixed by the tables 1830 and 1836 to be paid 
by the public, or any other fees than those established by the Exqhequer table of 1812. 
How far the Exchequer had a right thus to disregard the tables fixed by the Act of 
Sederunt the respondent cannot pretend to say, but he considers the hardship which he 
suffers (in common no doubt with other sheriff clerks) by the inadequacy of the fees 
allowed by Exchequer under that table, to be so grievous that, along with this he has sent 
a separate representation on the subject, hoping that, as the Law Commissioners are taking 
the matter of fees into consideration, they may also take into consideration those payable 
by Exchequer, and get them put on a footing more consistent with justice to those who 
do the public business paid by Exchequer. 

6. — This query is, " In case of sheriff clerks being paid by salaries, what in your opinion 
would be afairannusil allowance to a sheriff clerk for the county of Selkirk, discharging 
the duties^ in person for his trouble, and for all the expenses of the office?'* The respon- 
dent does not see that the salary of the sheriff clerk of this county ought to be less (exclu- 
sive of the expenses of the office) than 200/. It may be said that this is a great deal more 
than the amount of the emoluments which the office yields to him by the present fees, and 
no doubt it is. But, as already stated, the amount which he at present draws is much less 
than any person in that station in which the person holding the office of sheriff clerk 
ought to be, could subsist on, if he had no other business. And the salary should be some- 
thing like what such a person should have, supposing him to have no other business than 
that of sheriff clerk. 

With regard to the expenses of the office, the respondent could not possibly do without 
a clerk for writing and keeping the office open, when he might happen to be necessarily 
from home or out of the way. Then there being no office provided by the public, the re- 
spondent has to provide an office sufficient for the business, and for holding all the county 
records ; and there is the expense of coal, gas, or candles, stationery, &c. In a return 
made by him to the House ot Commons in answer to an order of 17th August, 1836^ the 
respondent estimated these items as follows : — 

£ s. d. 

Salary to Clerk or Depute 40 

Office Rent from 10/. to 15 

Coals, Gas, Stationery, &c. . . ..1500 

£70 

On reviewing that estimate he does not see that it is overrated in any particular ; a 
clerk's salary would be from 30/. to 40/. The respondent's office is his own property, and 
he has therefore never paid a rent; but if he had to do so, he could not expect to get a 
proper office below what is above stated. Coals are here a very expensive article, at pre- 
sent about Is. 4d. per cwt., 26s. 8d. per ton. 

Upon the whole, it does not appear to the respondent that the salary, including expenses, 
could with propriety be less than 250/. 

(Signed) ANDREW LANG. 

Sherif Clerk's Office, Selkirk, \9th June, 1837. 



The Representation by Andrew Lang, Esq., Sheriff Clerk of Selkirk, referred to in the 
foregoing Return, 

Showeth, — The represent er in his Answers of this date to the queries of the Law Com- 
missioners regarding the fees of the sheriff clerks, stated that he considered the hardship to 
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which he was subjected by the payment given by Exchequer for business done for the pubh'c Returm 

under the Exchequer table 1812, or not comprehended in that table, as so grievous that ^^ ^ sToUiSd ^" °^ 

he would take the liberty of offering a separate representation on the subject. That repre- ag to Fees and 

sentation he now submits to the Commissioners, and in reference to the table 1812, begs to Kmoiuments 

say,— 1 st That it is by far too general, embracing very few particulars. 2nd. That for those '^^^^^^ ^"^ 

pflurticulars of business which it does embrace, the fees allowed are inadequate, or inapplic- Andrew Lan^, Esq., 

able to what is now the procedure in the matters to which they refer. 3rd. That the of- Selkirkshire. 

ficers in Exchequer, though they may consider themselves bound to hold that table, however 

inadequate it may be, to be the rute of payment for all business embraced in it, should not 

hold it, and are neither bound nor entitled to hold it, as excluding all payment for business 

done for the public, not embraced in it, and probably not at all contemplated when the table 

was framed ; thus saying, for their objection just amounts to this, that sheriff clerks or any 

other persons must ao me business of the public^br nothing, however much and however 

troublesome and important that business may be, because no fee is set down for it in that 

table. 

Ist. The table 1812 is too general, embracine^ too few particulars. 

The fees in that table allowed to the sheriff clerk are, — 

£. $. d. 

1. For writing precognitions and declarationsy each sheet of 540 words 10 

2. For first warrant • . . • • • . .020 

This by Act of Sederunt, 1748, was 2st 6d. 

3. For warrants of re-commitment 10 

4. For each day employed in taking precognitions and declarations 

at a distance from the place of business of the Sheriff Court, 

besides his writings as al)ove . • • • • .050 

5. For writing necessary letters regarding the transmission of pri- 

soners, or to the Sheriffs, or procurators fiscal of other counties, 
&C., respecting criminal matters, each letter . . • .026 

Eipenses in trials by jury, when ordered by the Lord Advocate, 
or Crown Counsel: — 

6. To the clerk the same allowance for writings as for precogpiitions 

and declarations, viz. for each sheet of 540 words • • .010 
Expense of executing the porteous roll : — 

7. To the clerk for copying indictments for service, each sheet of 540 

words 010 

8. For certificate of prisoners in g^l under Act of Adjournal, 26th 

January, 1782 4 

For each prisoner contained in it . . • • . .010 

9. For making up annual calendar of prisoners to be transmitted to 

Lord Advocate • . ... • • .050 

10. For drawing but warrants, making list of gpiard, employing and 

instructing officers where prisoners are to be conveyed from 

county to county • • • . • • • •076 

11. Certificates, &c. when a convict IS sent to the hulks . . .050' 

12. When summoned to the circuit as a witness to declarations, &c. 

—for each day for travelling charges 110 

13. For all writings relative to intimations in the elections of Mem- 

bers of Parliament, and in striking the fiars, where com is payable 
to the Crown, and in service of chancery precepts, and in publi- 
cation of royal proclamations, per sheet of 540 words • • 1 

Bv referring to the table itself the Commissioners will see that the foregoing are the 
whole fees in it applicable to the sheriff clerk, and they will at once perceive that many 
important matters may occur to be performed by them, such as making Betums to Par- 
liament, &c. which do not fall under any of the articles in the table. 

2nd. The foregoing fees are inadequate, or inapplicable to what is now the procedure in 
the matters to which they refer. 

The most important fee in the table, in its operation, and as it affects the clerk, is the 
allowance for writing in precognitions and trials of I^. per sheet of 540 words. 

One shilling per sheet, so far as the representor knows, is now the common fee allowed 
for copying pacers, both in Edinburgh and the country, but then that is for a sheet of 
ordinary lengtn, viz. 250 or 300 words. In Edinburgh it is believed that by the 
table of fees of the writers to the signet the number of words in the drawing of deeds 
is 250 on the sheet. In the sheriff clerk table of fees, both of 1830 and 1836, the num- 
ber is 300, and that is a sheet of full ordinary length of common writing, and were the 
Exchequer allowance one shilling for a sheet of that length there could be no complaint 
on that head ; but one shilling for a sheet of 540 words is little more than the half of the 
allowance by the sheriff clerk table, and is altogether inadequate. Besides, it is re- 
quiring to be done what can scarcely be done. A person writing quick to diction cannot 
put his words and his lines so close together as he may do when he is deliberately copying 
from one paper to another, and he beueves that almost no person writing to diction can 
put 540 words, to be clear and legible, on two pages of ordinary paper. The fee, therefore^ 
should be one shilling for 300 words. 

To show the manner in which this regulation, as to the number of words, is made to 
operate, the representor ^vill instance what occurred in his account against Exchequer for 
the year ended at Whitsunday, 1836. The officer in Exchequer, whose duty it was to ex- 
amine the account, had ascertained by counting that the number of sheets of writing 
charged in precognitions, trials, &c was 307, for which Is. per sheet was charged, amount* 
ing to W. /<f. 
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And he made this note, — 

** Writing 307 sheets, from which deduct one-third for sparse writing, or 5L 2s, 4d. 
" N.B. The table of fees requires that each sheet sh^ oontain 540 words.** 

The representer does not complain that in makinz this deduction the Exche(|aer offices 
went beyond what the table 1812 authorised — ^very likely he did not; but what he com- 
plains of is, that the Exchequer allowance of 1812 is little more than the half of the ordinar3[ 
allowance fi>r writing ; that it is next to impossible to put 540 words on a sheet of diction ; 
that it should not he required, and that his sheets from which the deduction was made 
were just sheets of ordinary writing, not sparser than is common, and for which end 
shilling per sheet was in no deffree over-payment. 

Trials before the Sheriff, — ^The number of trials before the sheriff^ both with and with* 
out a jury, has of late years very much increased. Far more cases are now remitted or 
appointed to be tried before the sheriff, and the form of summary trials established by the 
Act 9 Geo. IV. cap. 29, has also tended very much to increase the number of trials. At 
and before 1812 such trials were comparatively rare, but now they are constantly occur* 
ring, and it is therefore of the more importance to sheriff clerks that reasonable fees should 
be allowed for attending them, in order that.their time may not be given for nothings the 
fact being that at present they get next to nothing for attending these trials. 

By the practice in criminal procedure previous to the Act 9 Geo. IV. cap. 29, all the 
evidence in trials before the Sheriff Court was taken down in writing by the clerk, and the 
depositions signed by the witness and sheriff, and^ the proceedings might consist of a 
considerable number ef sheets, and therefore, however inadequate might be the fee for 
writings by the table 1812, yet still it was some payment ; but the Act mentioned altered 
the procedure entirely, enacting that none of the evidence either in trials by jury or 
under the Summary. Act should be reduced to writing, but only notes of it taken by the 
judge. In this way, in the longest trial, the whole writings by the clerk may not exceed 
two or three sheets, so that he may attend a very long trial, and his fees not amount to 
bs,, and of this a very striking example occurred in this county about 18 months a£;o. 
A man and woman were ordered by tne Crown Counsel to be tried by the sheriff and a 
jury, for an aggravated assault, and were tried accordingly. They pleaded not guilty. 
The trial commenced at 1 1 o'clock in the forenoon, and lasted till between three and four 
o'clock next morning. The representer was in court, and obliged to-be in court the whole 
time. In his account against Exchequer for that year (year preceding Whitsunday, 
1836) he stated the great length of time the trial had occupied, and chared 1/. \\s, 6d. 
in order that he might have son^ething like compensation ; but when his account was 
examined at Exchequer, it had this marking put on it, — *' No allowance beyond 1^. a 
sheet for writing f' IZ. 6^. 6c/., was deducted, and 5s. allowed for his attendance for about 
17 hours. This surely shows the gross injustice of the present table. 

The fee to the sheriff clerk for attending all trials, either with or without a jury, 
should now be so much per hour, for as he has next to no writings it cannot be made the 
rule for his payment 

Other fees m which the table is made to operate very prejudicially might be pointed 
out, but he shall confine himself to what he has stated. 



The representor's account against Exchequer for the year to 

Whitsunday 1836, for business and outlay in the service £. s. d. 

of government, was 50 14 11^ 

He was referred to the Crown Agent for payment of . . 18 1 1^ 

£49 16 

There was allowed 35 6 8 

Amount of deductions «.••• £14 94 



The representer is confident that had it been an auditing between agent and client* 
by the auditor of the Court of Sessions, not a shilling would have been deducted. 

3rd. — The table of 1812 should not be held as excluding payment for bucdness not 
mentioned in it, but only as the rule for what is in it. 

The time of sheriff clerks is often much consumed, and great trouble incurred by them 
in making Returns under Parliamentary orders, as well as in other business for the public 
service ; but for all such matters they are invariably refused all recompense whatever, 
because there is no fee set down for them in the table 1812; the officers in Exchequer 
puttine^ this interpretation on that table, and most rigidly acting upon it, that for what- 
ever duties a sheriff clerk may perform in the service of the public, no matter how 
onerous, how important, how indispensable these are, or how imperative may be the ordcx 
on the sheriff clerks to perform them, or how much of his time they may occupy, they 
can get no remuneration from government unless there is a fee specially allowed for 
them in that table. To the representer it has alwin^s humbly appeared that this is a 
very unjust mode of interpreting the table, and he has argued to that effect repeatedly 
with the officers in Exchequer, but to no purpose. While that table endures, it is no doubt 
the rule for all business embraced by it ; but where the representer as a sheriff clerk 
performs duties not provided for, in all probability not contemplated when the table was 
framed, he cannot perceive how, upon any principle either of justice or fidr interpretation^ 
he should be denied reasonable compensation for the performance of these duties. That 
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table was far too geMral, eiFon when it was framed, embracing, us has been already stated, 
far too few particulars ; but its generality is no reason why sheriff clerks should ne com- 
pelled to work for the public for nothing. 

The f epresenter cannot discover in that table a single word or sentence which justifies 
the inteipretation put on it by the officers in Exchequer, that no business is to be paid for 
except what is there mentioned. The public and the leheriff derks are in the situation of 
employer and agent Now, the representor would humbly ask, would the auditor of the 
Court of Session, in auditing an account between agent and client, r^use all allowance 
for a piece of business undoubtedly performed by the agent, because it was not included 
in the Edinburgh table of fees? It would certainly be a sufficient answer for the agent 
to say, " It is of no consequence its not being in the table of fees, the business was ordered 
by you, was necessary to be done, and was actually done, and in justice I am entitled to 
be paid for it." This is exactly the case between the public and the sheriff clerks in 
relation to the table 1812. 

The representer understands that a new table has been lying prepared in Exchequer, 
and printed for seyeral years, but that it has been thought that it cannot be acted upon 
without the sanction of an Act of Parliament. How far that table would remedy the 
evils of which the representer complains, he does not know. Any new table should be far 
more particular than that of 1812, and it is humbly thought should be seen by those to 
whom it is to apply before it is passed into a law, so mat thej may have it in their 
power to point out anything defective in it. If the table 1812 is to continue, it should 
be interpreted in a different manner than it has hitherto been. 

The representer intended to have made observations on the payment to sheriff clerks 
under the Reform Act; but this paper having already swelled to a much greater length 
than he anticipated, he shall re&am from doing so, only observing that the payment under 
that Act is very inadequate to the extremely troublesome and onerous duties which the 
sheriff clerk has to perform in giving notices, expense of printing claims and objec- 
tions, arranging giving out and receiving back claims and objections from the schoolmasters, 
numbering and so arranging them that every case may at once be found when it is called 
on in the Registration Courts ; attendmg the Registration Courts, and registering those 
enrolled, arranging the claims and objections again after the Registration Courts are 
over ; numbering and arranging the appealed cases, and attending the Appeal Court at 
the circuit town for eight or ten days, f'or all tlus duty, as well as for the expense paid 
out by him for the printing the clauns and objections, which is very considerable, he has no 
other payment than the fee of two shillings on each claim. He has nothing for an objec- 
tion, and he has nothing for his trouble in attending the Appeal Court The Exchequer 
now allows ILls. per day for bearing his expenses while attending that Court ; but staying 
in an inn all the time, it takes it all, leaving him nothing for his trouble and time. 

The representer ought probably to apologise to the Honourable Commissioners for 
troubling them with the long statement, but he conceives that he labours under a grievance, 
and seeing no other method of obtaining redress, he hopes this will form a sufficient 
apology for having brought the matter under their notice. 

(Signed) ANDREW LANG, 

Sherif Clerk's Office, Selkirk, Sheriff Clerk. 

19M June 1837. 
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Return by Robert S. Taylor, Esq., Sheriff Clerk of Sutherlandshire* 

A. 1. — The table of fees authorised by the Act of Sederunt, of 11th July 1836, has 
been acted on in the county of Sutherland since the Act was passed. 

2 & 3. — No objection to the principle of the fees thereby fixed occurs to me ; and the 
only suggestion as to new fees which occurs to me to offer is, that the fees payable in 
Exchequer might be increased, and fees ought also to be allowed for preparing Parlia- 
mentary Returns, which, although often attended with much trouble, ctre not paid for, 
contrary to the principle on whicn sheriff clerks are at present remunerated* 

4. — I do not think that in regard to the county of Sutherland, any of the fees can be 
abolished, consistently with the office yielding suitable emoluments to the sheriff clerk. 

5. — There has been no complaint by the public of this county that the fees of sheriff 
clerks are in any respect exorbitant 

6. — In case of sheriff clerks bein^ paid by salaries, I consider that to a sheriff clerk'of 
the county of Sutherland, dischargmg the duties in person, 3002. would be a fair annual 
allowance. 

(Signed) EGBERT S. TAYLOR, 

Sheriff Clerk of Sutherland. 



R. S. Taylor, Esq.* 
Sutherlandshire. 



Return by Oecrge Agnew, Esq., Sheriff Clerk of Wigtonshire* 

A. 1.— Yes. 

2. — I consider the table of fees for civil business in this county too low to afford 
sufficient remuneration to a sheriff clerk for the trouble and attention requisite in a faith- 
ful discharge of his duties and the disbursements of his establishment. The charges in 
the table of fees for Exchequer business are nearly if not altogether disallowed, upon th« 

S 2 



Geom Agnew, Esq.^ 
Wigtonshire. 
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Reiornt ground that they were never sanctioned by the barons. His present emoluments drawn 

^ ^ s^^a''^ ^^ Exchequer are not by any means adequate to the duty permrmed. 

as to Feci and ^' — ^^' 

Kmolumenttf 4. — I do not think any of the present fees can be abolished consistently with the office 

wccJT ed by them/ yielding Sufficient annual emoluments to a man of character and responsibility, and the 
Gcorire Agneir, Eiq., qualifications necessary for the business of the office ; for my opinion is that these fees do 
Wigtonshire. ' not afford an adequate remuneration for the trouble and responsibility required in dis- 
charging the duties of the office. 
6.— No. 

6. — Having reference to the concluding part of query 4, it is my opinion 
that the sheriff clerk of Wigtonshire should be allowed at least an 

annual salary of £300 

And an additional allowance for office rent> coal^ candle, and stationery, 
and clerk's salary, as per former Return made to Law Commissioners 89 12 8 

In aU . . 389 12 8 



Humbly reported to the Law Commissioners by me, 
Wigtan, 1th June, 1837. (Signed) ' GEO. AGNEW, 

Sheriff Clerk of Wigtonshire. 
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APPENDIX TO THE FOURTH REPORT PROM 
ABSTRACT from Retoros by Commissart Clsrks of Scotland, of the Fbbs and 



COUNTIES. 



Total amount 

of Fees 

levied. 



Aberdeen • • 

Argyll • • • 

Ayr • • • 

Banff • • • 

Berwick • • 

Bate • .. • 

Caithness • • 

Clackmannan • 

Dumbarton • 

Dumfries « • 

Edinburgh • 

Elgin and Nairn 

Fife • • » 

For&r « • 

Haddington • 

InTWUMS • • 

Kincardine » 

Kinross • 

Kircudbright • 

Lanark • • 

Linlithgow • 

Orkney • • 

Peebles • • 

Perth • • • 

Renfirew • • 

Ross and Cromirty 

Roxburgh • • 

Selkirk . . 

Stirling • • 

Sothedand • 

Wigton • • 



Amount of 
Annual Ex- 
pense of Com- 

missary 
Clerk's Office. 



299 5 lOf 



32 9 7| 

161 5 10| 

70 2] 

32 16 5{ 

13 12 5} 

21 8 

11 13 1| 

.24 1 

97 12 8§ 

677 3 6} 

34 2 5| 

132 3 8 

244 10 1| 

40 1 51 

33 12 3| 

28 13 Of 

No Return 

65 4} 



261 12 
No Return 
3 14 2} 



11 10 

166 12 4} 
143 12 10} 

23 13 4 
36 19 1| 

6 13 6{ 

86 7 5} 

12 9 6 
34 1 11} 



£. «. d. 
94 15 62 



10 4 

16 

21 15 

12 6 

1 10 7} 

7 

2 1 5 

12 

25 

125 14 ^ 

5 

34 16 10 

41 15 S| 

6 
5 

3 10 

17 18 

102 15 

3 3| 



86 15 2 

56 1 

5 







2 

8 12 7\ 



Free Profits 
of Commis- 
sary Clerk. 



?'*f'fAE£'i?!: Sumpddfor 



£. «• d. 

204 10 4} 



22 5 71 

145 5 10| 

48 5 q 

32 3 111 



12 1 10} 
14 8 

9 11 8} 

23 8 1 
72 12 8} 

551 9 3} 

29 2 5} 

97 6 10 
202 14 3| 

34 1 5} 

28 12 3| 

25 3 (f 

47 2 4| 

158 17 
3 10 10| 

11 10 

79 17 2J 
87 11 10} 

18 13 ^ 

36 19 1} 

6 13 6} 

86 7 5{ 
10 9 6 
25 9 4 



moitas Commis- 
sary Clerk. 



30th June, 1824 



1824 
8th Nor. 1824 
1st July, 1807 

5th August, 1829 

3rd April, 1829 

1st January, 1824 

Ist January, 1824 
February, 1817 

1st July, 1813 

14th Jan., 1822 

Hill Junt, 1813 
40 years ago 

21st Oct, 1830 

24th Hay, 1790 

1st Jan., 1824 

Ist Jan., 1824 

March. 1817 
22d August, 1812 



4th Oct.,1833, ap- 
pointed md inter. 



13th Jan., 1804 
12th May, 1828 

2d August, 1802 
24th Feb., 1824 

1st Jan., 1824 

18th Sept., 1813 
3rd Feb., 1830 
3td Jan., 1817 



Offict. 



Nil 



Nil 
£34 
Nil 

NU 



£31, bemg ex- 
pense of Corn- 



Nil 

Nil 
NU 



£1800, and an 
Awmity of 

£253 during life 

of predecessor* 

NU 



NU 

•» 

NU 
NU 
NU 
NU 

NU 

NU 

NU 

NU 
NU 

NU 

£2413«.4d: 
being Fees of 
Commission. 
NU 



:3 



NU 



£16, as Fees of 
Commission. 
NU 



Attendance givea 

by Commissary 

Clerks. 



Every lawful day , 



Efery lawful day 

Constant 
E?ery lawful day 

Constant 

DaUy 

Constant 

Constant 
Everyday 

Ditto 

Constsot 

Dhto 

Constant 
DaUj 
Ditto 
Ditto 

Constant 

Given by Depute 
when required. 



DaUy by Deputy 
Every lawful day 

Diuly 
Ditto 

Ditto 

Ditt 
\ . DUto 
Ditto 
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Office or Soaploymtnt other ibaa Gommissaiy 



Procurator before Sheriff and Burgh Courts 



Procurator before Sheriff Cout 

Solicitor 

Keeper of Register oC Sasines for Berwick- 
shire and Town Clerk of Borgh of Lauder 

Sheriff and Justiee of Peace Clerk, and Col- 
lector of Tazea fur County 

Writer and Notaiy PuUic 



Sbeiiff and Justice of! Peace Cleik, at well 
as businen of a Writer 

Sheriff Clerk of Count; 

Treasurer id Soad Tiotts of Dmnfriet and of 
Nith Naription, Clerk of Supply, Post- 
master, and Land Agent or Factor 
Nil 



Justice of Peace Cledc^ Town and Comity 
Clerky Poitmaater, and other situations not 
mentioned 

Town Clerk and Oerk to Road Trustees 

Sheriff Substitute of Dumfines 



Sheriff Clerk, Clerk of Peaee^ and Clerk to 
Road Trustees 

Justice of Peace Cleik, and Factor fm sefetal 
Proprietors 

Sheriff Clerk and Agent for Bank of Scet- 
land 

Stewart Clerk, Collector of Cess and Assessed 
Taxes for Stewartry 

Writer 

Factor 



Sberiff Clerk, Clerk of Peace, Joint Collector 
of Taxes and Coonty Rates, Clerk of Lieu* 
tenancy. Joint Treasurer to four Districts of 
Turnpike Road Trustees 



Joint Procurator Fistal, Law Agent^and 
Clerk of Lieutenancy 

WritiT, Procurator Fiscal, and Town Clerk 
of Tain 
Sheriff Clerk 



Sheriff Clerk, Clerk of Peace, Collector of 
Land Tax and Assessed Taxes for County, 

I Clerk to Turnpike Road Trustees, Agent for 
British Linen Company, and a Wruer 

Notary Public, Law Agent, and ContieyAncer 

Procurator Fiscal of Sheriff Conrt 



Residence of 

CommissaiT 

Clerk. 



Aberdeen 



Ayr 

Banff 
Lauder 

Rothesay 

Wick ; 

Alloa 

Dumbarton 
Dumfries • 

Edinbuigh 

Slgitt 

St Andrews 
Dumfries 

Haddington 
luYemess 
StonehxYen 
Kircudbright 

Glasgow 

Principal at 
Stromness 
and Depute 
atKirwall 

Peebles 

Dunkeld 
Paisley 

Tain 
Jedburgh 

Selkirk 

Stirling 
Dornoch 



Clerks employed 
in Commissary 
aedLTsOffiee. 



Sheriff Clerk and Keeper of Record of Sasines Wigton 
Sot County 



1 Depute with 
one or more As- 
sistants 



I Clerk and one 
Apprentice 
1 Asststaal 

1 Depute and 2 
Assisfenta 

Nil 
3 Clerks 



1 Depute 



2 Assistants 

1 Depute and 1 
Clerk 

1 Depute and 2 
Assistants 



5 Assistants 



1 Depute and 1 
Aasutant 

2 Deputes and 
Copymg Cleiks 



1 Depute 
1 Assistant 
ICleik 



4 Assistants or 
Writing Cleriui 



Fees paid to 
Clerks. 



2Deputee 



2 Deputes and 5 
Assistants 
1 Clerk 



2 Assistants 
2 Assistants 



1 Clerk 



NU 

1 Depute, 1 As- 
sistant,and'2oo- 
caaional derks 



71 15 4f 





18 4 

10 e 







1 9 5 




30 



OBsasLTAinoaM^ 



This return commences 
on 1st June, 1829, and 
ends on the 1st July, 
1834. 

Return incomplete* 



112 5 Of 



20 



31, 
35 16 6i 



10 

10 





70 





79 17 3 

40 















Return incomplsfte for 
1830. 

The allowance to Clerks 
about an average of 10 
per cent, on business 
done. 

Fees to Clerk paid accord- 
ing to ordinary allow- 
ances ft>r writing* 



The allowance to Clerk 
for other services. 



Two of the Clerks allowed 
bed and board, and Justice 
of Peace Clerk a salary 
of 20^/Mr 



Deputes allowed one-third 
of net profits, said the 
sum of 35/. odds allowed 
to Copying Clerks. 

On average of 4 yeanu 



T1iree-<fif^ttis of Fees air 
lowed to Deputes. 



Return made only for one 
year, average supposed 
to be 7/. or & 

Deputes received one half 
of free fees levied. 



Clerks p<ud for Writings 
at usual rate. 



i Abstract from 

Retuins by 

Commissary Cled» 

of Scotland, 

of the Fees and 

Btnuments 

received by thenu 



Extsacted from the Returns by WILLIAM WADDELL, 

Secretary to the Co mm i i dcn^ 
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Return of the number 
of Precoj^nitiont 
reported in each 
'Coanty for ten 
yean prece4injr 
WhJt*unday, 1834. 

I>»iTid Clefffaom, Esq, 
'Edinburgh. 



RETURN by David Cleghorn, W. S^ Crown Agent, of the Number of Precognitions reported in 
each county of Scotland for ten years preceding Whitsunday, 1834, distinguishing the Number in 
which Trial ordered in the Court of Justiciary ; the Number in which Trial ordered before 
the Sheriff or other Local Judge with a Jury; the Number in which Trial ordered before the 
Sheriff or other Local Judge summarily ; and the niunber in which Proceedings directed to be 
stayed. 





Number 


Number 


Number 


I'^umber 


• 




in which 


in which 


in which 


in which 




• 


Trial 


Trial 


Trial 


BO fsrther 






ordered 


ordered 


ordered 


proceed- 


Total 




before 


before 


before 






Court of 


Sheriff, &C., 


Sheriff, &c 


ings 
ordered. 






Juftidary. 


and a Jury. 


summarily 






Aberdeen. 












From Whitsunday, 1824, to Whitsunday, 1825 


16 


• • 


7 


2 


25 


„ 1825 „ 1826 


12 


• • 


2 


6 


20 


„ 1826 „ 1827 


23 


• • 


8 


IS 


44 


„ 1827 „ 1828 


17 


s 


7 


5 


32 


1828 „ 1829 


8t 


6 


9 


11 


58 


„ 1829 „ 1830 


15 


9 


6 


10 


40 


1880 „ .1831 


19 


6 


1 


11 


37 


1831 „ 1832 


22 


6 


• • 


7 


35 


„ 1832 „ 1833 


29 


12 


5 


8 


54 


„ 1833 „ 1834 


28 


14 


1 


14 


57 


Argyll. 












IVora Whitsonday, 1824, toWhitMnday, 1885 


10 


• • 


6 


9 


9b 


„ 1825 „ 1826 


6 


• • 


10 


8 


19 


1826 „ 1827 


9 


• • 


9 


14 


82 


1827 „ 1828 


7 


1 


12 


11 


31 


„ 1828 „ 1829 


10 


2 


8 


S 


23 


1829 H 1830 


8 


2 


7 


6 


23 


„ 1830 „ 1831 


14 


2 


5 


1 


22 


„ 1831 „ 1832 


21 


1 


3 


10 


35 


„ 1832 „ 1833 


10 


4 


15 


17 


46 


., 1833 „ 1834 


12 


4 


20 


IS 


49 


Ayr. 












From Whitsunday, 1824, to Whitsunday, 1825 


16 


• • 


17 


6 


39 


1825 „ 1826 


12 


• • 


19 


9 


40 


1826 \ 1827 


16 


• • 


14 


11 


41 


1827 „ 1828 


19 


• • 


7 


11 


37 


„ 1828 „ 1829 


5 


S 


10 


IS 


31 


„ 1829 ,, 1830 


20 


7 


5 


10 


42 


„ 1830 „ 1831 


16 


lb 


7 


9 


47 


1831 „ 1832 


19 


17 


4 


12 


52 


„ 1832 „ 1833 


21 


10 


4 


6 


41 


1833 „ 1834 


20 


20 


7 


10 


57 


Banff. 












From YThitsunday, 1824, to Whiteunday, 1825 


4 


• • 


2 


• • 


6 


„ 1825 „ 1826 


4 


• • 






4 


„ 1826 „ 1827 


5 


• • 


l' 


• • 


6 


„ 1827 „ 1828 


2 


• • 


• 


1 


3 


1828 „ 1829 


2 


• • 


• • 


2 


4 


„ 1829 „ 1830 


1 


1 


1 


. • 


r 3 


1830 „ 1831 


5 


• • 


2 


• • 


7 


1831 „ 1832 


1 


• • 


1 


7 


9 


1882 „ 1833 


3 


4 


1 


1 


9 


„ 1833 „ 1834 


5 


3 


1 

t 


1 


10 


Berwick. 












From Whittunday, 1824, to Whitsunday, 1825 


2 


• • 


5 


1 


8 


„ 1825 „ 1826 


2 


• • 


2 


9 


13 


„ 1826 „ 1827 


2 


. • 


7 


2 


11 


1827 „ 1828 


4 


1 


2 


2 


9 


»» 1828 „ 1829 


3 


2 


11 


9 


25 


^ 1829 „ 1830 


3 


2 


8 


6 


19 


>> 1830 „ 1831 


5 


2 


4 


3 


14 


>, 1831 „ 1832 


4 


5 


5 


3 


17 


9y 1882 „ 1833 


2 


6 


3 


6 


17 


1833 „ 1834 


3 


' 


• • 


• -1 


5 
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Nambmin 


Number in 


Number in 


Number 






wbiehTtial 


which Trial 


which Trial 


in which 






ordered 


ordered 


ordered 


no farther 






befoN 


before 


before 


proceed- 


Total. 




Court of 


Sheriff, &c^ 


Sheriff, Ac. 


ingi 






Jiuticiaiy. 


and Jury. 


■ummanly. 


ordered* 




[BOTK. 












From Whitsundsy, 1824, toWhiteunday, 1825 


1 


• • 


• • 


4 


5 


1825 „ 1826 


2 


• • 


2 


3 


7 


1826 „ 1827 


• • 


• • 


4 


1 


5 


1827 „ 1828 


• • 


2 


3 


4 


9 


1828 „ 1829 


2 


• • 


1 


2 


5 


1829 „ 1830 


2 


• • 


5 


5 


12 


1880 „ 1881 


1 


2 


• • 


1 


4 


1881 „ 1832 


4 


1 


• » 


3 


8 


1882 „ 1838 


• • 


2 


1 


5 


8 


,, 1883 „ 1834 


2 


• • 


• • 


6 


8 


Caithnkss. 












From Whitounday, 1824,ioWhitsaBday, 1825 


4 • 


• • 


• • 


• • 


« • 


„ 1825 . .„ . 1826 


1 


• • 


1 


1 


3 


„ 1826 „ . 1827 


1 


• • 


• • 




1 


„ 1827 .„ . 1828 


1 


• * • . 


1 


1* 


3 


» 1828 „ 1829 


2 


• 
• • 


1 




3 


„ 1829 „ 1830 


1 


• • 


1 


* 2 


4 


1880 „ 1881 


2 


2 


• • 


2 


6 


„ 1831 „ 1832 


1 


3 


• • 


2 


6 


„ 1882 „ 1883 


1 


2 


• • 


2 


5 


1888 „ 1884 


2 


7 


1 


3 


13 


Clackmannan. 












From Whitsuoday, 1824, to Whttsanday, 1825 


1 


• • 


• • 


9 « 


1 


„ 1825 „ 1826 


3 


• • 


3 


9 « 


6 


« ~ 1826 „ 1827 


3 


• • 


4 


2 


9 


1827 „ 1828 


7 


1 


8 


1 


12 


1828 „ 1829 


2 


1 


5 


4 


12 


1829 „ 1880 


6 


4 


8 


8 


26 


1830 „ 1831 


5 


2 


3 


1 


11 


1881 „ 1882 


7 


2 


1 


6 


16 


1832 „ 1833 


4 


3 


• • 


3 


9 


„ 1833 „ 1884 


4 


3 


1 


5 


13 


CaOHARTT. 












From WhiUmnday, 1824, to Whitsunday, 1825 


1 








1 


,. 1825 .„ 1826 












1826 „ 1827 












« 1827 „ 1828 












n 1828 „ 1S29 












1829 „ 1830 












.. 1880 „ 1831 


' l' 




' 1* 


1* 


* 3* 


» 1831 „ 1832 












1832 „ 1838 












1838 „ 1834 






1* 




* 1* 


Dumbarton. 












From Whitsunday, 1824, to WhiUunday, 1825 


2 


• • 


2 


2 


6 


1825 „ 1826 


2 




7 


1 


10 


1826 „ 1827 


1 


1* 


6 


4 


12 


1827 „ 1828 


3 


2 


4 


6 


15 


i' 1828 „ 1829 


3 


3 


7 


7 


20 


1829 „ 1880 


3 


1 


3 


4 


11 


.. 1880 „ 1881 


3 


2 




4 


9 


1881 „ 1882 


5 


3 


*1 * 


6 


15 


1832 „ 1838 


8 


3 




4 


15 


1833 „ 1834 


6 


2 


5 * 


5 


18 


DuKrRIES. 












From WIutsanday,1824, to Whitsunday, 1825 


6 


« » 


7 


6 


19 


1825 „ 1826 


6 


• ' # 


10 


4 


20 


1826 „. 1827 


7 


• • 


12 


3 


22 


1827 „ 1828 


9 


1 


8 


9 


27 


1828 „ 1829 


6 


3 


14 


4 


27 


n 1829 „ 1830 


15 


4 


11 


12 


42 


1880 „ 1881 


15 


6 


4 


6 


31 


». 1831. „ 1832 


6 


7 


4 


8 


25 


»» 1832 „ 1833 


9 


15 


10 


7 


41 


1838 „ 1884 


22 


10 


6 


1^ 


50 


S. L. IC.'~^ 








S 


• 
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precedinf^ 
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David ClM;hom, Esq. 
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APPENDIX TO THE POUBTH BEPORT FROM 



Sdttum of the nQmber 

ofiVeoo^iiUions 

Mported'in Mch 

Gmnty for teo jm» 

]ff6cediiiff 
Whitsunday, 1834. 

D»Tia Clagfaonw Esq. 
Edinbitrgh. 





Nomberin 


Nomberin 


Number in 


Number in 






which Trial 


which Triml 


which Trial 


which no 






ordered 


ordered 


ordered 


farther 






Deioro 


before 


before 


proceed- 


TotaL 




Court of 


Sheriff, &c. 


Sheriff, &c. 


ings 






Jostieiaiy. 


and a Jury. 


•ummariJy. 


ordered. 




Edinburob. ' 












From Wbitsanday, 1824vto Whitsunday, 1825 


47 


8 


84 


48 


181 


„ 1825 „ . 1826 


70 


• • 


55 


67 


192 


„ 1826 „ . 1827 


79 


15 


48 


61 


198 


1827 „ 1828 


67 


14 


24 


42 


147 


1828 .„ . 1829 


59 


89 


28 


37 


158 


1829 „ . 1880 


79 


49 


86 


81 


197 


1830. „ 1831 


90 


43 


20 


44 


197 


1831 „ 1832 


82 


62 


23 


58 


220 


„ 1832 „ 1833 


116 


79 


90 


62 


277 


„ 1888 „ 1834 


107 


131 


IS 


40 


291 


Elgin. 












From Whitsuq^ay, 1824,.to Wlutsmiday, 182& 


8 


« • 


• • 


8 


4 


„ 1825 „ 1826 


1 


• • 


• • 


• • 


1 


„ 1826. .„ 1827 


1 


• • 


8 


1 


4 


„ 1827 „ . 1828 


3 


• • 


• « 


8 


6 


„ . 1828 .„ 1829 


8 


1 


1 


• • 


4 


1829 „ . 1830 


1 


• • 


9 


2 


6 


„ 1880. ^ 1831 


6 


3 


b 


8 


17 


„ 1831 „ 1832 


9 


3 


8 


8 


17 


1832 „ 1833 


6 


4 


8 


2 


15 


„ 1838 „ 1834 


S 


5 


2 


5 


15 


FORFAK. 






< 






From Whitsunday, 1824,.to Whitsunday, 1825 


19 


• • 


IS 


9 


40 


,, , . 1825 „ 1826 


14 


8 


16 


8 


86 


„ 1826 „ . 1827 


26 


1 


22 


15 


64 


„ 1827 „ 1828 


9 


6 


21 


18 


54 


„ 1828 „ 1829 


22 


7 


20 


8 


57 


„ 1829 „ 1880 


19 


10 


11 


12 


52 


1880 „ 1831 


S3 


19 


16 


8 


76 


„ 1831 „ 1832 


83 


23 


8 


8 


72 


» 1882. „ 1833 


46 


82 


10 


10 


97 


„ 1833 „ 1884 


52 


51 


14 


8 


125 


Fife." 












From Whitsunday, 1824^ to Whitsunday, 1825 


7 


• • 


8 


4 


19 


. 1825 „ . 1826 


2 


• • 


7 


4 


13 


1826 „ 1827 


9 


1 


5 


8 


18 


.. . . 1827 „ . 1828 


7 


4 


6 


6 


22 


. ,. . 1828 „ 1829 


10 


6 


8 


8 


21 


1829 „ . 1830 


12 


8 


4 


6 


25 


„ 1830 „ . 1831 


9 


2 


.4 


5 


21 


1831 . „ 1832 


8 


5 


8 


4 


20 


„ 1882 „ 1833 


7 


2 


6 


2 


17 


,, 1833 „, . 1834 


9 


6 


4 


6 


25 


Haddinoton. 












From Whitsunday, 1824, to WhiUunday, 1825 


S 


• • 


2 


2 


7 


1825 „• 1826 


• • 


• • 


• • 


1 


1 


„ 1826 „ 1827 


• • 


• • 


4 


1 


5 


„ 1827 !„ 1828 


8 


• • 


• • 


• • 


2 


„ 1828 „ 1829 


2 


4 


8 


2 


11 


„ 1829 „ 1830 


6 


2 


8 


• • 


10 


1880 , 1831 


4 


1 


• • 


5 


10 


1881 „ 1832 


5 


8 


1 


4 


16 


,, 1832 „ 1838 


9 


7 


• • 


4 


20 


» 1833 „ 1834 


4 


5 


8 


1 


12 


Inverness. 












From Whitsanday, 1824, to Whitsunday 1825 


7 


• <• 


4 


4 


15 


1825 •„• 1826 


2 


• • 


4 


• • 


6 


1826 •„ 1827 


7 


• • 


8 


4 


13 


1827 „ 1828 


8 


1 


8 


6 


13 


1828 „ 1829 


17 


2 


1 


8 


28 


» 1829 „ 1880 


8 


8 


6 


4 


25 


« 1830 „ 1881 


8 


8 


8 


5 


26 


1881 „ 1832 


11 


1 


• 


7 


19 


1882 „ 1833 


9 


1 


4 


4 


18 


1888 ^ 1884 


18 


2 


8 


7 


80 
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Number in 
kUch Trial 

ordered 
before 

Court of 
Jmtidary. 


Number in 
which Tirial 
ordered 
before 
Sheri£^&c. 
and Jury. 


Number in 
which Trial 
oidered 
bkfbie 
Sheriff, fte. 
■omtnarily. 


Number in 
which no 
farther 
proceed- 
ings 
ordered* 


Total. 


KlICAHOINB. 

From WUtsaaday, 1824, to Whiteondsy, 1825 . 
„ 1825 „ . 1826 
„ 182« , . 1827, 
„ 1827 „ 1828, 
„ 1828 „ 1829 
„ 1829 . „ 1830 

„ 1830 „ lasr, 

„ 1831 „ 1832. 
„ 1833 „ 1333 
1833 „ 1884 


6 

3 

2 

• • 
6 
8 
6 
5 
5 


• • 

• • 

• » 

1 

4 

2 
8 
5 

• » 

3 


• • 
3 
6 
3 
4 
3 

a 

2 

4 

a 


• • 
5 
4 
8 
5 
2 
2 
8 
7 
2 


6 
10 
12 

9 
13 
13 
14 
16 
16 
12 


Kiimoss. 

From Whitsand»y, 1824, to Whitsunday, 1825 
„ . . 1825 M 1826 
H 1826 „ 1827 
M 182T „ 1828 
. . „ . 1828 . ^ 1629. 
M 1829 „ 1830 
„ 1830 „ 1831 
» 1831 „ 1832 
„ 1882 „ 1833 
1833 „ 1834 


• • 

• • 

• • 

I 

1 
2 
2 

8 

• • 

• • 


• • 

• • 

• • 

• • 

2 
2 
5 
2 
1 


2 

• 
• 

2 

• • 

1 
1 

• * 

1 
3 


• • 
• 

1 

• • 

• • 

• • 

1 

• • 

1 

• • 


2 

• • 

1 

4 
1 
5 
6 
8 
4 
4 


Kirkcudbrioht. 

From ¥nutsuiiday,;i824,to Whitsunday, 1825 

» 1825 „ 1826 

M 1826 „ 1827 

„ 1827 „ 1828 

1828 „ 1829 

, 1829 „ 1830 

, 1830 „ 1831 

1881 „ 1832 

1832 „ 1838 

„ 1888 „ 1834 


2 
8 
6 

4 
3 
2 
2 
10 
5 
7 


• • 

• • 

• • 

1 

8 

4 
2 
2 


6 
5 
8 

a 

5 
7 
8 
3 
3 
4 


2 

• • 

3 
4 
2 
2 
2 
5 
1 
8 


10 
8 
12 
11 
13 
14 
10 
22 
10 
16 


Lanabk. 

FroaYnutsokday, 1824, to Whitsunday, 1825 
, 1825 „ . 1826 
„ 1826 „ 1827 
, 1827 „ 1828 
. 1828 „ 1829 
n 1829 „ 1830 
„ 1880 „ 1831 
• 1831 „ 1832 
n 183S „ 1888 
1838 „ 1834 


76 
61 
66 
60 
70 
64 
79 
72 
107 
104 


* • 

6 

• • 
12 
28 
32 
27 
20 
89 
28 


54 

38 

39 

35 

25 

23 

14 

6 

7 

8 


87 
29 
31 
44 
45 
38 
34 
34 
39 
44 


157 
124 
138 
151 
163 
156 
154 
132 
192 
184 


LiMLiraoow. 

Fram Whitsnnd»y,1824, to Whitsunday, 1825 

> 182* „ 1826' 

. 1826 „ 1827 

1827 „ . 1828 

» 1828 „ 1829 

» 1829 „ 1880 

• 1880 „ 1881 

1831 ^ 1882 

1888 „ 1888 

1888 ,i 1884 


1 
S 
8 

8 
6 

8 
8 
1 
4 
5 


• • 

• • 

2 
S 

a 

4 
8 
9 
6 
5 


8 

9 
S 

a 

1 

4 
4 

• • 

7 

4 


8 

4 
8 
I 
3 

12 
8 

10 
1 

10 


6 

15 
13 
9 
12 
22 
17 
20 
18 
24 


Nairn. 
Fran WhitsuMlay, 1824, to Whitaandsy, 1825 
1825 „ 1826 
f> 1826 „ 1827 

1!?! *» • 1828 
» 1828 „ 1829 
» 1829 ^ 1830 
„ 1836 „ 1881 
n 1831 „ 1882 
» 1832 „ 1883 
» 1838 „ 1884 


8 
1 

• • 

• • 

1 

• • 

• • 

1 

• • 
1 


* 1* 


1 
3 
1 

• 

1 

• « 

1 

• • 

2 


• € 
1 

• • 

1 
1 
1 
2 
1 

• • 

3 


8 
4 
1 
1 
8 
I 
4 
2 

• • 

6 










52 
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APPENDIX TO THB FOURTH KEPOBT FROM 



Return of tbe number 

ofPreeognitiont 

reported meach 

County for ten years 

preceding 
Whitsunday, 1834. 

DaTid Clegbora, Ksq., 
EdintyurgK. 





Number ia 


Number in 


Number in 


Nuabnia 


■**■ 




which Trial 


which Ttial 


which TrUl 


iriiidiao 






ordend 


ordered 


oidered 


fiither 




■ 


befoM 


befoie 


bofora 


prooMd- 


TotiL 




Court of 


Sheriff, &c. 


Sberil^fte. 


i»g» 






Jnrtieiary. 


and Jury. 


■UnUBMUT* 


ordered* 




Okkhkt and Zetland. 












Fnnn Whitsunday, 1824, toWhitennday, 1885 


• • 


• • 


8 


1 


9 


„ 1825 A 1826 


8 


• « 


3 


1 


6 


1826 * . 1827 


• • 


• • 


I 


1 


2 


1827 „ 1828 


• • 


1 


2 


3 


6 


1828 „ 1829 


2 


1 


4 


5 


12 


„ 1829 „ 1880 


1 


1 


• • 


2 


4 


^ 1880 „ 1881 


• • 


s 


7 


8 


13 


1881 „ 1882 


• • 


3 


s 


I 


7 


1882 „ 1838 


• • 


4 


6 


4 


14 


188S „ 1834 


• • 


6 


5 


2 


12 


Pbkblbs. 












From Whitsunday, 1824, to Whitsundaj, 1825 . 


1 


• • 


4 


• • 


5 


.1825 „ 1826 


• • 


• • 


1 


• • 


1 


1826 « 1827 


8 


• • 


1 


1 


4 


1827 „ 1828 


3 


• • 


2 


1 


« 


„ 1828 ^ 1829 


• • 


• • 


• • 


• a 


• I 


„ 1829 „ 1880 


• • 


• • 


• • 


1 


1 


1830 „ 1831 


• • 


8 


1 


1 


4 


» 1831 „ 18S2 


1 


8 


1 


2 


6 


1832 „ 1883 


3 


1 


1 


2 


7 


„ . 1838 „ 1834 


1 


1 


• • 


4 


6 


Perth. 












From Whitsunday, 1824, to Whitannday, 1825 


14 


• • 


12 


5 


81 


• „ 1825 n 1826 


10 


1 


81 


10 


42 


1826 „ 1827 


80 


« 


18 


20 


64 


„ 1827 „ 1828 


15 


4 


21 


18 


58 


1828 „ 1829 


18 


IS 


15 


16 


67 


1829 „ 1830 


80 


9 


14 


15 


58 


1830 „ 1831 


83 


11 


5 


16 


55 


1831 „ 1832 


17 


16 


10 


11 


54 


1832 „ 1833 


88 


16 


9 


17 


70 


1838 „ 1834 


86 


19 


4 


18 


«7 


Renfrew. 












From Whiuunday, 1824. to Whitsunday, 1825 


15 


• • 


» 


)• 


84 


„ 1825 „ 182C 


11 


• • 


5 


11 


27 


1826 „ 1827 


86 


1 


13 


24 


74 


1827 „ 1888 


18 


8 


6 


14 


41 


„ 1828 „ 1889 


18 


& 


8 


26 


58 


1829 „ 1830 


31 


U 


8 


IS 


63 


1830 „ 1831 


37 


11 


6 


11 


65 


1831 „ 1832 


87 


18 


» 


8 


59 


„ 1838 ,. 1833 


31 


15 


6 


13 


65 


1838 „ 1884 


84 


16 


6 


17 


78 


Ross. 












From Whitaunday, 1824, to WhiUunday, 1885 


• • 


. . 


S 


• * 


8 


„ 1825 „ 1826 


4 


• • 


2 


2 


8 


„ 1826 „ 1827 


3 


« • 


2 


4 


9 


„ 1827 „ 1828 


4 


• • 


3 


9 


16 


„ 1828 „ 1889 


5 


• • 


4 


5 


14 


„ 1829 „ 1880 


2 


• • 


2 


4 


8 


„ 1830 n 1881 


8 


S 


6 


2 


12 


M 1881 „ 1832 


2 


5 


• • 


3 


10 


1838 „ 1833 


2 


1 


2 


19 


24 


1833 „ 1834 


I 


8 


4 


17 


24 


ROXBUROH. 










From Whitsunday, 1824, to Whitsunday, 1885 


1 


1 


6 


8 


10 


„ 1825 „ 1886 


1 


1 


8 


4 


14 


„ 1886 „ 1887 


6 


1 


12 


2 


21 


„ 1887 „ 1888 


18 


• • 


7 


2 


22 


„ 1888 „ 1889 


S 


1 


6 


5 


20 


„ 1889 „ 1830 


8 


S 


9 


11 


81 


„ 1830 n 1831 


S 


6 


9 


8 


81 


„ 1831 ., 1838 


10 


13 


8 


5 


81 


„ ' 1838 . „ 1833 


21 


10 


10 


6 


47 


M 1838 „ . 1834 


8 


81 


6 


7 


42 
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Number in 


Namberin 


Number in 








vhieh Trial 


which Trial 


which Trial 


Number in 






ordered 


ordered 


ordered 


which no 






before 


beforii 


before 


farther 


Total. 




Court of 


Sherifi,fte. 


Sheriff, Ac. 


proceedings 
ordered. 






JtutidMy. 


and Jury. 


summarilj. 




Sblurk. 












Fioin Whitsunday, 1884, to Whitaundsy, 1825 


1 




1 


• • 


2 


1895 „ 1826 


• • 




1 


• • 


1 


„ 1826 „ 1827 


1 




1 


• 


2 


„ 1827 „ 1828 


• 4 




3 


1 


4 


„ 1828 „ 1829 


• • 




3 


1 


4 


„ 1829 „ 1880 


• • 


* 1* 


1 


1 


8 


1830 „ 1831 


1 


• • 


• • 


1 


S 


1831 „ 1832 


2 


1 


2 


1 


6 


1838 „ 1888 


1 


8 


8 


• • 


5 


1838 „ 1834 


« • 


1 


1 


2 


4 


Stirlino. 












IVom Whitsunday, 1884, to Whitoundsy, 1825 


5 


• ♦ 


7 


« • 


12 


„ 1885- „ 1826 


15 


• ♦ 


4 


12 


81 


1826 „ 1827 


11 


• • 


13 


5 


29 


„ 1827 „ 1828 


10 


4 


4 


12 


30 


„ 1828 „ 1829 


10 


7 


11 


7 


35 


1829 „ 1880 


14 


5 


8 


2 


89 


„ 1830 „ 1831 


12 


9 


1 


10 


38 


1881 „ 1832 


80 


10 


3 


4 


47 


1882 „ 1833 


80 


12 


7 


10 


49 


„ 1833 „ 1834 


88 


14 


15 


12 


69 


SUTHBRLAND. 












Fkam Whitsunday, 1884, to Whitsupday, 1885 


• • 


• • 


2 


• • 


2 


1885 „ 1826 


8 


• • 


• • 


• • 


3 


„ 1886 „ 1827 


• • 


• • 


8 


• • 


2 


1887 „ 1828 


1 


• • 


• • 


1 


2 


1828 „ 1829 


2 


2 


• • 


3 


7 


„ 1889 „ 1830 


4 


• • 


1 


• • 


5 


„ 1830 „ 1881 


3 


• • 


• • 


3 


6 


„ 1831 „ 1832 


8 


2 


• • 


5 


10 


„ 1888 „ 1883 


3 


8 


• • 


5 


10 


1833 „ 1884 


6 


• • 


1 


1 


8 


' WlGTON. 












Pram Whitsunday, 1884, to Whiteunday, 1885 


2 


• • 


5 


2 


9 


1885 „ 1886 


2 


• • 


3 


5 


10 


1886 „ 1887 


7 


1 


10 


5 


83 


1887 „ 1888 


6 


• • 


5 


5 


16 


1888 „ 1829 


3 




11 


7 


22 


1889 „ 1830 


4 




13 


6 


27 


„ 1880 „ 1831 


4 




1 


6 


15 


1331 „ 1838 


1 




5 


10 


17 


1832 „ 1833 


10 




4 


6 


23 


„ 1833 „ 1634 


5 




2 


8 


22 



This Return prepared from the books in the office of the Crown Agent. 

(Signed) D. CUEGHORN, 

Edinburgh, 2lst November, 1834. Crown Agent. 



Return of th« Bumbtr 

of Preco^itions 

reported in each 

County for ten yeara 

preceding 
Whitsunday, 1834. 

Da?id Clei^honi, Em|^ 
Edinburgh. 



Note. 

The Betnm does not include Precog^tions reported by procurators fiscal of Boyal 
Burghs^ 80 far as such Precognitions are distinguished in the books of the office. 



(Signed) 



D.a 
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IMana 

by the Clerks of 

Justiciary 

from 1824 to 1834. 

Charles Roy, Esq., 
Edinburgh. 



APPENDIX TO THE POUBTH HEPOBT FROM 

Returns hy the Clerks of Justiciary. 



RETURN of the Total Number of Cases brought to Trial before the High Court of Justiciary, 

from January, 1824, to 31st July, 1834; 



Years. 


No. of Cases. 


1824 




56 


1825 




66 


• 1826 




105 


. 1827 


• 


82 


' 1828 




84 


1829^ 


, 


102 


1830 




103 


1831 




149 


. 1832 




102 


1833 


181 




1030 




Besides 86* 




Total 1116 


• 





• Being the numbelr from 1st January, 1834, to 3l8t July, same year, 

(Signed) CHARLES ROT. 



RETURN of the Total Number of Cases brought to Triid before tlie Circuit Courts of 
Justiciary, from 1824 to the end of Autumn Circuit* 1884. 



Year. 


Spxing Circuits. 


Autnmn Circuits. 


Glasgow 
Winter 
Circuits. 


f 

Total No. 
ofCaaei. 


W^. 


South. 


North. 


West 


South. 


North. 


1825 
6 
1827 
1828 
1829 
1830 
1831 
1832 
1833 
1834 


70 
75 
85 
.95 
60 
55 
63 
87 
88 
80 


22 
.15 
32 
31 
.12 
21 
26 
27 
50 
30 


49 
45 
60 
46 
,63 
49 
81 
.70 
72 
89 


.33 
70 
50 
38 

85 
55 
64 
48 
83 
57 


8 
22 
22 
23 
18 
22 
25 
12 
36 
24 


19 
39 
43 
46 
41 
56 
44 
45 
72 
54 


• • 

• • 

• • 
35 
31 
57 
32 
49 
47 

• • 


201 
266 
292 
314 
310 
315 
335 
338 
448 
334* 


758 


266 


624 


583 


212 


459 


251 


8153 



* The Winter Circuit for the yeaV 1884 is fixed for 6th January, 1835, and therefore not included. 

(Signed) CHARLES ROY. 



RETURN of the Total Number of Suspensions, Advocations, and Appeals, brought before the High 
Court of Justiciary as a Court of Review for ten years, from 1824 to 1834. 
Theie are no means of ascertaining how many of these were decided. 



Yeax. 


No.ofCasef. 


1824 


11 


1825 


15 


1826 


12 


1827 


18 


1828 


10 


1829 


23 


1830 


15 


1831 


6 


1832 


6 


1833 


20 




136 


Bi 


isides 11* 


To 


tol 147 



♦ Being the number from 1st January, 1834, to 31st July same year. 

Besides the above, there are numerous applications of a summary nature which came before the 

High Court in the first instance. 

(Signed) CHARLES ROY. 
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RETURN of the Total Number of Causes decided upon each of the CircaiU as Courts of 
Review from inferior Courts for tea years, tnm 1834 to 1834. 



T«u. 


%riDg CiituUi. 


Antumn Cirevitii. 


TotaL 


W«»t 


SeaOt. 


lto&. 


W«t 


Nmtk. 


SooUw 


1825 
18S6 
18S7 
1828 
18S9 
1830 
18SI 
18SS 
1833 
1834 


2T 
12 

• • 

13 
12 

8 
21 
19 

7 
7 


8 

5 

13 

11 

• • 

10 
8 
4 
6 
6 


4 

• • 

6 

11 

15 

17 

10 

1 

6 

12 


• • 

5 

13 

12 

16 

8 

14 

8 

7 

8 


2 
9 
9 
8 
18 

• • 

9 
5 

10 
7 


3 
3 
6 
6 
5 
8 
5 
5 
5 
2 


44 
84 
46 
61 
60 
51 
67 
42 
41 
37 


126 


70 


82 


86 


71 


48 


488 



Betursf 
by the Cledu of 

Jatticiaryy 
from 1824 to 1834. 

Charles Roy, Kiq., 
Edinbur^. 



(Signed) 



charles;roy. 



Return to the Reqtdsition, Art. 5. 

1. — •'How many deputes^ substitates, or assistants are employed in the JostieiaTy C. Neaves, Esq. 
Office, or upon the Circuit ?" 

^— There is one permanent depntederk (Mr. Neaves) and one assistant (Mr. Roy), who 
fikewise holds a deputation (during pleasure) to act in the absence of Mr. Neaves. 

There are no substitutes. 

Two writing-clerks are constantly employed in the current business of the office, and 
writing the books of Adjournal : besides one, sometimes more additional clerks at the 
time of preparing the indictments, &c., for the Spring and Autumn Circuits, and the 
Glasgow Winter Circuit. 

For the information wanted as to the circuits, application ftiUs to be made to the circuit 
clerks, the depute clerk of Justiciary being unable to give it 

2. — '' What fees and emoluments are paid to them, also the sources from which the 
same are payable, and the amount paid to each T* 

A. — ^Besiaes the salary payable to the depute clerk as after mentioned, fees and emolu- 
ments are paid — 1st, for tne judicial and other ordinary business occurring at the office, 
and coming before the Court, e. g., Letters of Lawburrows, Supplement, Hormngs, Captions, 
(all which pass under the Justiciary signet) ; Bonds of Caution, Extracts of Decreets, &c., 
and from the books of Adjournal ^ BiUs of Suspension and Advocation, Criminal Letters, &c, 
at the instance of, or taken out by, the Ueges generally. 2nd, for summary and other 
applications to the Court, and warrants thereon, criminal letters and indictments, attend* 
ances at trials, &c.^ at the instance of the public prosecutor. Upon all these certain 
stated fees are paid, as mostly enumerated and contained in the JPiKb. Report of the 
Parliamentary (Commissioners on the Courts of Ju^ce ifi 1829, and a Return to an order 
of the House of Commons, dated in February, 1832. 

In virtue of a royal sign manual, dated 14th October, 1795, the depute clerk receives 
a salary stated nominally at 150/., but the deduction at 7jf per cent., &c.> made at Ex- 
chequer, reduces it in reality to 137/. 10^. 

Tne assistant receives no salary. 

The sources from which the fees and emoluments of the office are payable, other than 
the said salary, arise from, and depend solely on, the extent of the different articles of 
business, and proceedings above referred to, and more particularly from the indictments 
and criminal letters issued from the High Court and the different circuits, the whole of 
which, with their relative lists of witnesses and assize, letters of diligence, and bill or 
petition for the same, are written and expede at the Justiciary office* 

After deducting the amount of disbursements for stationery, printing, and accounts, 
incurred to clerks for writing, &c., the amount of fees paid and due to Mr. Neaves, from 
January, 1833 (the date of his original appointment), to January, 1834, amounted (ex- 
clusive of salary) to 457/. 1^. 8c(. ; and to Mr. Roy, his assistant, to 234/. 16^. lOd. 

The copying clerks are paid at the usual rate of six-pence per sheet of , ordinary writing, 
and eight pence per sheet for the books of Adjournal. 

It 18 proper to explain that the office of depute clerk was conferred on its present 
hdder by the Lord Justice derk, in whom the right of nomination was vested, and who, 
in vnrtue of the Acts of Adjournal, 27th June 1795, and 26th June 1802, was entitled to 
exadt for it a sum of 730/., in name of price. His lordship, however, declined taking any 
consideration for the appointment, '' on account (as his lordship was pleased to express 
H in the commission) of the long and faithfol services* of the said Charles Neaves as niy 



CommiMionen' 
Report, p. 29. 



Commistionen' 
Report, pp. 23, 24. 



* Nov within a few monthi of 40 yean' duration* } 



Digitized by 



Google 



136 
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Keiorot 

by the Clerks of 

Justicianr, 

firom 1824 to 1834. 

C. NeaTOt, Esq., 
Edinburgh. 



clerk and keeper of the Inner House Rolls of the second division of the Court of Session, 
and of the diligence with which he has discharged the duties of circuit clerk.*' 

On receiving his permanent appointment of depute clerk, Mr. Neaves resigned his 
situation as circuit clerk above alluaed to, to which he had been appointed in November, 
1828, on the resignation of Mr. James Anderson, to whom, with the knowledge of the 
Court, and as appearinjr on the face of his commission, he became bound to pay during 
his (Mr. Anderson's) li^, a certain proportion of the gross emoluments of the office in 
consideration of his resignation ; an arrangement under which Mr. Neaves paid to Mr. 
Anderson no less than 450/. \s. Id., besides incurring an expense of £100 more, the 
amount of five years* premiums of insurance for £700 on his own life, to meet the contin- 
gency of his predeceasing Mr. Anderson, the policy on which be renounced on that gentle- 
man's death. 

No sum is payable or was paid by Mr. Boy for his appointment of assistant 



Edinburgh, ^\st November, 1834. 



(Signed) C. NEAVES, 

Dqmie Clerk of Justiciary. 



Return to the Requisition ciddressed to the Principal Clerk of Justiciary. 

Mr. Boyle, the principal clerk of justiciary, being at present necessarily abroad, and 
not expected in this country for a very considerable time to come, the depute clerk of 
justiciary, Mr. Neaves, who is in posa^sssion of authentic materials for the purpose, makes 
the following return for him. 

1. — " To state what are the duties performed, and the attendance required from, or 
given by you, whether in the Court, in the Re^ster House, or elsewhere, and in particular 
to state the average attendance by you for each day of the week, whether during session or 
vacation, that such attendance is required, or has been given T' 

A. — The following passage occurs in a certain memorial presented to His Majesty's 
advocate, in name of Mr. Boyle and Mr. Neaves, as principal and depute clerks of jus- 
ticiary, the original of which, dated 24th June, 1834, is holograph of Mr. Boyle, ajid the 
copy lodged is subscribed by him and Mr. Neaves : — '* The duties of the office of clerk of 
justiciary are, and have been, since the appointment of the present principal clerk, per- 
formed exclusively by the depute," a state of matters which has continued from the date 
of the memorial above mentioned to the present time. 

2. — ** The amount of your annual income as principal clerk of justiciary for each of the 
last five years, distinguishing what is derived from salary and what from fees and emolu- 
ments T 

A. — For sometime previous to January 1833 no final settlement of accounts took place 
between Mr. Anderson, the former depute clerk, and Mr. Boyle ; but for the years 1833, 
1834, and 1835, the fees and emoluments of the principal clerk have been regularly 
settled, and their amount is as follows :— 

1. From January 1833 to January 1834, per settled £. s. d. 

account 240 11 10 

2. From January 1834 to January 1835, per settled £. s, d. 

account 184 17 

Add unsettled transportation extracts from ^ 15th 
May 1834 to Ist January 1835, still due by the 
sheriff • 31 

215 17 

3. From January 1835 to January 1836, per settled 

account • « • . . • . 208 17 11 

Add transportation extracts firom 1 January 1835 
to 1 January 1836 still unsettled . • • 68 11 8 

277 9 7 



733 18 5 



Besides 184/. of annual salary (nominally 200/.), aAer deducting tax of 7^^ per cent, and ex- 
penses retained at Exchequer. 

(Signed) C. NEAVES, 

Edinburgh, Nov. 29/A, 1836. < Depute Clerk of Justiciary. 



Return by C. Neaves, Esq., Depute Clerk of Justiciary. 

1. — " To specify all and each of the various fees and charges levied or leviable by you 
or the other clerks in the Justiciary Office, and 09 what occasions, and with reference 
to what steps of procedure or otherwise such fees and charges are levied or leviable." 

A. — ^The answer to this head of the requisition wiU be found in the following spe- 
cification. 

Branch I. — ^Fees charged for business done by the employment or on account of the 
lieges generally, including public boards, and all parties other than — 

I. — ^The Lord Advocate for criminal proceedings on account of the public interest 

generally on the employment of the Crown agent — and 
2.— By authority and order of the sheriff relative to the transportation of convicts. 
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£.9. d. 

1. For Criminal Letters or Indictments not eiceeding 4 sheets • 1 18 

And 5x. for every additional sheet above 4. 

2. Concurrence in case of private parties • • • • • 12 3 

3. Reporting Execution for each pannel 10 6 

4. Reporting Execution against each witness • • • . 2 

5. DietofCourt 110 

Note. — One example only of Criminal Letters at instance of private 

party since the present depute clerk's appointment in January 1833. 
And one example only during the same period of a proBecution at 

the instance of a public board before the High Court, to which 

alone or to private parties the fees Nob. 3, 4, and 5 apply. 

6. Extracts of ordinary sentences, &c., from books of Adjournal, per 

sheet « 7 6 

7. Extract Decreet in Suspensions, Advocations, &c. • • • 110 

8. Warrant of Commitment — each person • • • • • 10 

9. Letters of Intimation — each party • • » . « 17 6 

10. Letters of Liberation 17 6 

No instance but one of Letters of Liberation in present depute 

clerk's time. , 

11. Letters of Lawburrows 8 

12. Letters of Homing — Bill and Si|;neting— not exceeding 2 sheets 10 6 
2s. for each addRional sheet. 

13. Letters of Caption, Bill^ and recording Horning and Executions* 

not exceeding? 2 sheets • 16 6 

2s. for each additional sheet 

14. Letters of Supplement 0126 

15. Letters of Denunciation— -each sheet • • • . • 5 

16. Recording ditto, each sheet • • • . • • 8 4 
Besides writing. No example of these during present depute 

clerk's Ume. 

17. Bonds of Caution — each party • • • • . . 13 6 

18. Suspensions, Advocations, and summary or incidental applica- 

tions, answers thereto, replies, duplies, and oiher papers not 
productions • . • • • • « • • 050 

One example only of replies and duplies in present depute clerk's . . 

time. 
. 19. Composition for extract Warrant of Service ordered, per sheet , 2 6 

20. Diet of Court in Suspensions, Advocations, &c., each party • 110 

21. Use of books of Adjournal — each volume • • . . 5 

22. Searches made by clerks in books of Adjournal, or for papers, 

2s.6d. to 5 

or according to time occupied. 

23. Recording petitions and complaints and other proceedings 

ordered or requiring to be entered in the books of Adjournal 

— each sheet •••040 

24. Certified copy Interlocutor 3 6 

25. Certified copies of Papers, each sheet, including writing • • 16 

26. Certificate of Caution .^ 050 

27. Account of Expenses • •* 050 

28. Auditing ditto. . • . . • . • . . SaaeaiCouttofSwilon' 

29. Notes and answers for Prorogation, and Inventories of Production, 

&c . . 020 

30. Borrowings 020 

31. Retumings 010 

32. Additional Diligences 2 

33. Transmitting extracts to the country per post or coach ordered by 

letter from a party there, charged 2s. Sd.^ but not as a clerks fee. 

Branch II. — Fees charged for business done in Criminal Cases at the instance of the Lord 
Advocate for the public interest, and on the employment of the Crown Agent. 

£. s. d. 

1. Ctrctit< Criminal Letters, each 1 18 

2. Expeding Criminal Letters under the Signet, when not exceeding 

4 sheets •• 10 6 

And for writing each additional sheet of the letters, bill, list of 

witnesses and assize, per sheet • • • . ,010 

3. Extending Indictments, including letters of diligence, bill for do., 

lists of witnesses, and trouble thereanent, where the indictment 

does not exceed 4 sh^ts 10 6 

And Is, for each additional sheet of the Indictment. 

Same rate of Is, per sheet for new bills, or new or additional 
letters of diligence. 

4. Assistants attendances in Court at trials and other proceedings, 

"writing minutes, interlocutors, &c., when not exceeding 4 in 

one day, each case • • • 10 6 

No allowance for any additional number happening on the same 
day. 

5. Petitions and complaints, petitions for commitment, transmitting 

or apprehending delinquents, and other incidental and summary 
applications, and writing and obtaining deliverance of a judge, or 
the court dttwers and other piqpersy not being productions • 5 
S, Li* U.— ^. T 
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Justiciary, 

from 1824 to 1834. 

C. NeavM, Esq., 
Bdinhorgfa. 
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Bstorns £, s. (L 

by the Gftirici of 6. Recording remissipns, each party • . • • . 5 

- J'?^^y»g2, 7, Do. informatioDs, petitions, and complaints, &c., ordered 

' or requiring to be recorded in books of Adjournal, except 

C w«Bf«B,B8q., Indictments and ordinary proceedings in Trials, for which, 

'jg^inbtn^u though recorded no fees are received, each sheet • '• • 10 

. 8. Searches from 2s, 6d. to 5 

or accoiding to the time occupied. 
9. Extracts from books of Adjournal, each sheet • • • 2 6 

10. Extracts or certified copies of Indictments and sentences in cases 

of Returned Convicts, and offences relating to the Coin, as fixed 

by the statutes on these subjects • • • • • 6 8 

11. Certified copies in other cases, per sheet • • • • 16 

12. Ordinary copies of paper, per sheet • • • • • 10 

13. Death Warrant 7 6 

14. Borrowings in proceedings other than Trials • • • • 2 

1 5. Retumings in do. • • . • • • • • 10 

Branch III. — Fees for business done by authority and order of the sheriff relative to the 
Transportation of Convicts. 

1 . Extracts of sentences against Transportation Convicts, and sealing 

same, to accompany them abroad » each* • • • • 10 6 

2. Extract Transportation, Pardon or Remission from Chancery for 

same purpose, 2 sheets, Latin, each extract • • • • 15 

2. — " To state the authority under which all and each of the said fees and charges are 

levied or leviable." * ' 

Ordered to be Printed A,— The fees and charges before enumerated, generally speaking, are levied or leviable 

25th Jan., 1819. under immemorial or long usage, and the authority of the tables set forth in the Fiflfch 

Report of the Commissioners on the Courts of Justice in Scotland. This applies more 

particularly to the first branch of the foregoing specification. 

The articles in the second branch are taxed by the Crown agent, and the accounts passed 
by the Lord Advocate or Solicitor General, or both, in conformity to said tables or lon^ 

})ractice established or sanctioned by the Crown Counsel. The fee for circuit criminsu 
etters is saved to the clerks in express terms by the Act 9 Geo. IV. c. 29. s. 23. 

The articles in the third branch are checked by the sheriff, entered in his accounts, and 
the charge, after being taxed in Exchequer, sanctioned by the Lord Advocate, or both, 
according to long practice. 

3. — " To state the total amount of such fees and charges for each of the hat Jive years, 
classifying the said totals in such form as may present a clear and distinct view of the 
different general heads of which these consist." 

A. — ^The present depute cle^k of justiciary having been appointed only in January 
1833, can give the return referred to u*om that date only. He has no materids for a 
return during any preceding period, and Mr. Anderson, the depute clerk who preceded 
Mr. Neaves, being dead, no means exist for obtaining such a return. Various fees incurred 
during the current year being unsettled, and the expenses likewise being unascertained, 
no distinct or precise statement of the amount of either of these can be furnished on which 
reliance could be placed ; but the following is an exact statement of the description 
wanted for the three years preceding 1st January, 1836. 

Total Amount of Fees for the Year 1833. 

£. •• d. 

1. From Branch I. Gross amount of Fees from the Lieges gene- 

rally ^ in respect of the various items enumerated in thb branch 
of the preceding specification. » • • • • 182 IS 5 

£ s. d. 
Fees received from Board of Excise for Prosecutions 

at their instance . • • • • • 16 19 

£• s. d. 

2. From Branch II. Received from the 

Crown Agent) in relation to the items 
specified under this Branch . • 704 6 
Add extra allowance to Assistant Clerk 

for Spring Circuit Indictments • 6 6 

710 12 

8. From Branch III, Amount of the Sheriff's Accounts for 

311 Transportation extracts, 4 being Remissions 164 14 

892 5 



Grots Amount of Fees for 1833 • • 1074 18 5 

Total Amount of Fees for the Year, 1834. 

1. From Branch I. 

Received from the Lieges generally • • « • • 168 1 5 

£. s, d. 

, ftom the Post Office • . . 19 16 6 

„ Excise . . • • 10 18 



30 14 6 



Carried forward « # 198 15 11 
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2. From Branch II. £. s. cL 
Received from Crown Agent # » • • 594 11 11 

3. From Branch III. 

Amount of the Sheriff's accounts for 184 Transpor- 
tation Extracts, two being Remissions • • 97 1 
Of this sum, 65/. 2s. still due by the Sheriff 

Gronamountof Fees f(ur 1834 . . . 

Total amount of Fees for the Year 1835. 
1. From Branch h 
Received from the Lieges generally • . 

„ „ Excise 16 13 

„ „ Post Office . . . . 2 15 6 

^ M Custom House • • • 2 15 6 



£ s. d. 
198 15 11 



691 12 11 

890 8 10 



£. 

200 



d. 
4 



. From Branch If. 

Receiyed from Crown Agent . • . • 
• From Branch III. 

Amount of the Sheriff's Account for 274 Transporta- 
tion Extracts, one being a Remission • • 
The whole c^ this, 144/. U. 6d. still due by the 
Sheriff 

Gross amount of Fees for 1835 



£ 22 4 



714 18 6 



144 1 6 



881 4 

. £1081 12 4 



4. — "To state what are the duties performed by you, and the attendance required from 
or giyen by you, whether in the Court, in the Register House, or elsewhere ; and in parti- 
cular to state the average attendanee by you for each day of the week, whether during ses- 
sion or vacation, that such attendance is required, or has been given." 

yf. I. — ^The whole duties of clerk of justiciary generally are performed by the present 
depute persoHally^ with the aid of the assistant clerk. These duties, for the whole of which 
duly performed vie depute ia itesponsible, are thus stated in the Parliamentary Commission 
of 1819. '* It is the duty of these officers (the clerks) to expede all indictments, lists of wit- 
nesses and assizers, bills and letters of diligence, bills for criminal letters and deliverances 
thereon ; t6 present the same to the lords for their subscription, — thereafter to extend the 
criminal letters, and subscribe and signet the same before delivering these to the Crown 
agent or private party to be served on the delinquents ; to take caution from private pro- 
secutors for duly reporting their letters, and from parties accused for their appearance 
when not in custody; to write out, sign and signet all letters of exculpation, denunciation, 
relaxation, and intimation under the Act 1701 ; liberation, lawburrows, homings, captions, 
and all other diligence passing the signet of justiciary; to present all bills of suspension 
and advocation, petitions for warrants of commitment, and applications for bail ; to write 
out all warrants and acts, and bonds of caution. 

'' In Court the principal,* or in his absence the depute derk reads the indictments and 
criminal letters, with the declarations of the panels, and other written evidence libelled 
on ; writes the whole proceedings in the course of the trials; and delivers extracts of the 
sentences to the magistrates or sheriffs. After the trials are finished, the whole proceed- 
ings are copied over in a large register called the Books of Adjournal, solely at the expense 
of the clerks, who fumiah the books and pay for writing them. 

'' Besides these duties belonging to the nigh Court of Justiciary, the whole indictments, 
criminal letters, precepts, and other writings for the circmfcoixrtB, are made out at the 
office of the clerks of Juirticiary . 

'' The hours of attendance at the clerk's office are from 10 a.m. to 3 p.bi., and in Court 
durinfl^ the whole time of the triab which there take place. No holidays are kept, and the 
derk is at all times liable to be called upon in the course of his duties, Sundavs not excepted, 
when warrants of commitment or of liberation, or bail may be applied for.' 

The above though rather an imperfect, is still, as far as it goes, an accurate account of 
the duties performed at the Justiciary Office. In particular it may be noticed further, that 
the duty of extracting all decrees and other proceedings, as well as of auditing accounts of 
expenses, is performra by the clerks, and that the r^ular hours of i^tendance at the office 
are from 10 a.m. to 3 p.m. in vacatiorir while, during session, there is a further attendance 
from 6 to 8 in the evening. 

II. It is proper to explain, that it is the dutv of the assistant clerk to ^e attendance 
in the office at all times during office hours, ana perform the ordinary routine business oc- 
curring in it. 

The duties of the depute clerk of Justiciary are necessarily performed partly in the Jus- 
ticiary Court, partlj in the Parliament House, where only, during the hours which the Court 
of Session sits, the ludges, upon whom he has almost daily occasion to wait, are to be found, 
and partly at the chambers of the judges. A great part of them also are peiformed at the 
Beffister House, but many of them may be, and frequently aie, performed at home, both 
before and after the regular hours of attendance ; more particularly — 
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Returns 
! by the Clerks of 

JusticiEry.^ 
from 1824 to 1834. 

C. Neaves^ Esq., 
Edinburgh, 

Session time. 



Attendance. 



Spring Vacation. 



Autumn Vacation. 



In Court. 



1st. During session time the depute clerk, who at present holds the situation of keeper 
of the Inner House BoUs of that division of the Court of Session in which the Lord Justice 
Clerk presides, has occasion in that capacity to attend the Parliament House daily, from 
the hour the Court meets at 11 p^dock till the hour it rises ; but this period of the day is 
equally available and convenient for the discharge of his justici^ duties as if he had not 
otnerwise occasion to give attendance there, and is so employed accordingly as those duties 
arise. On putting out the Rolls at one o'clock, or on the rising of the Court for the day, the 
depute clerk immediately proceeds to, and attends in, the Register House, and is occupied 
there till 5 o'clock p.m., or till his business be finished. Frequently he is employed at home in 
the evening till a late hour. His average attendance and occupation during this latter 
part of the day may amount to from two to three hours daily, except about three weeks of 
the months of November and December, while the Glasgow winter circuit indictments are 
preparing, during which the attendance and occupation may be from three to four hours. 

2nd. during the spring vacation, the attendance and occupation will be from four to six 
hours daily, with occasionally the exception of a week or two in the end of April and 
berinning of May, after the business of the spring circuits is finished. 

3rd. There is almost an entire cessation of justiciary^business from about the 20th of July 
to nearly the same period of October, icith the exception, however, of a considerable part of 
the months of August and S^tember, which is occupied in the preparation of the autumn 
circuit indictments, and for aboutytmr weeks on this occasion the depute clerk's attendance 
and occupation will amount generally to from five to six hours daily, and sometimes much 
more. During nine months of the past year, that is, from the middle of October 1835 to the 
middle of July, 1836, the depute clerk was at hispost, occupied, as he has detailed, without 
being absent from town for a single day, while of the remaining three months, four weeks 
were taken up in August and September with the autumn circuits, indictments, &c. 

4th. As to attendance 'tn court. The depute clerk has been present and performed the 
duty of clerk at every meeting of the High Court of Justiciary neld since his appointment 
in January, 1833. There are trials, genei|illy speaking, every Monday during the sitting 
of the Court of Session, besides occasional meetings through the week. At the rising of 
the Court, too, or previous to its sitting down, or both, the Justiciary Court is generally 
occupied with trials for four or five days running ; the length of a Justiciary diet of Court 
extending from four to si^ eight, ten, or twelve hours, and frequently to much more. 

With regard to the justiciary duties, it may be remarked generally that they are, and 
must be, performed whenever and wherever requisite, without regard to either time or 
place, or any considerations of personal convenience. 

5th. "The amount of your annual income as depute clerk for each of the last^t;^ years, 
distinguishing what is derived from salary, and what from fees and emoluments." 

A. The present depute has held his omce since January, 1833, only : — 



d. 

10 
2 



His annual income from fees and emoluments for the year preced- 
ing January, 1834, amounted to . • • • • • 457 14 
For the year preceding January, 1835 . • • • • 367 9 
Of this sum 22/. 14«. 8(f. remains still due by the sheriff of 
£dinburg:h. 
For the year preceding January, 1836 . . . . • 438 11 11 
Of this sum 50/. 6f. still remains due by sheriff of Edinburgh, 
besides 137/. lis. of annual salary (nominally 150/.) after 
deducting 7^ per cent., and expenses retained at Exchequer. 



6. — " To state the amount of the charges and expenses attending the execution of 
the duties in the Justiciary Office during each of the said five years, distinguishing the same 
into proper heads or classes, sftid generally to state every charge and expense of every 
description forming a deduction from the whole fees and emoluments as above." 

.4.— Referring to preceding observations as to the period, the following is the amount 
of the charges and expenses attending the execution of the duties in " the Justiciary 
Office" for the three years preceding January, 1836, without including certain extra ex- 
penses oi 2^ personal nature : — 

For 1833. £. s. d. 

1. Paid clerks for writings » 85 118 

2. Paid printing, stationery, minute and other books, candles, inci- 

dents, and petty expenses ••••••• 28 

3. Paid annual composition to General Register House for coals and 

cleaning office 900 

4. Paid writing books of Adjournal, paper and binding (computed 

avera|;e) ,•,•2000 

This particular year will exceed £20. 

£142 18 8 

For 1834. 

1. Clerks for writing • 76 8 3 

2. Printing, &c., as above • 20 21 

3. Composition, as above ••• • •••QOO 

4. Books of Adjournal 20 

£125 10 4 
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For 1885. £. t. d. 

1. Clerks for writing 99 146 

2. Printing, &c., as before • • • • • • * 16 9 9 

3. Composition, as before • • • • • • • >9 

4. Books of Adjournal • . . 20 

£145 14 3 

To complete the Return, however, under this head, it is necessary to state that the 
charges and expenses above mentioned are totally independent of the allowance made to, 
or income received by, the assistant of the depute clerk. This, of course, comes out of the 
gpross amount of the fees received at the office. 



Retorni 

by the Clerks of 

Justiciary^ 

from 1824 to 1834. 

C. Neaves, Esq , 
Sdinlmrgh. 



His allowance or income for 1833 was 

9 ) 9 9 1834 • • • • 

Including 11/. 7«. 4^, part of sum still due by sheriff. 
His allowance or income for 1835 . . . • 

Including 25/. 3; . 3d., part of sum still due by sheriff. 



£. 
234 
183 



d. 
6 

7 



219 5 11 



7. — ^* To state the annual amount of all sums received by you for each of the last five 
years, as retired allowance, compensation, or otherwise, in respect of any public office which 
you now hold, or may formerly nave held, — the fund from which the same is paid, and the 
authority under which it is received." 

A. — ^232/. I3s. being annual compensation, payable during continuance in office, on 
account of loss of fees as one of the keepers of the Inner House Rolls of the Court of 
Session, payable '' out of the monies charged or made chargeable bv several Acts made in 
the 7th and 10th years of the reign of Her Majesty Queen Anne, with the fees, salaries, and 
other charges allowed or to be allowed for keeping up the Courts of Session, Justiciary, 
and Exchequer,'* and awarded in virtue and in terms of the Acts 1 & 2 George IV., chap. 
38, § 34, 35. 

(Signed) C. NEAVES, 

Edinburgfh 29th November, 1836. Depute Clerk ofJtisticiary. 



Return by Messrs. Daoid Wylie, Alexander Stuart, and James Aitken, Circuit Clerks of 

Justiciary. 

1 & 2. — ^To specify all and each of the various fees arid charges levied by you, 
or paid in the oiffercnt steps of procedure or otherwise before the Circuit Courts to 
state the authority under which such fees are levied. 

A. — All fees and charges which the circuit clerks were formerly entitled to levy from 
prisoners under trial on the different steps of procedure before the Circuit Courts were 
abolished by Act 9 Geo. IV. c. 29. After the passing of that Act, the only emoluments 
remaining to the circuit clerks in the shape or fees were those payable by the Boards of 
Excise, Customs and Stamps, and Post-Office, on criminal prosecutions instituted by these 
departments — and these also have been taken away — leaving only a fee of 5*. on any 
petition presented to the Court by the owners of stolen goods for having them delivered 
up, after the ends of justice have been answered, where the coods are of value, and 
another fee of 10^. 6d. on any bail bond in the books of Adjourniu, with 10^. 6d. for certi- 
ficate of liberation of the applicant. Besides these, the circuit clerks are entitled to a fee 
of 10^. 6d. on each enrolment of an appeal in civil causes to the Circuit Court ; and 
10;f . 6d. for each sheet of extract of the judgment therein. 

These fees rest on long-established usage, and a return of them was made by the circuit 
clerks to the Parliamentary Commissioners. 

3. — To state the total amount of such fees for each of the five years preceding 3l8t De- 
cember last. 

A. — ^This is inapplicable where the fees have been abolished. The three fees specified 
of 5»., 10». 6rf., and 10*. 6d. may average three pounds annually to each circuit clerk, and 
the appeal fees 25/., per annum. 

4. — ^To state what are the duties performed, and the attendance required from or given 
by you, whether in Edinburgh or upon the circuits. 

A. — ^The office of circuit clerk is held for life under a commislsion from the lord justice 
clerk, and is not only of great trust and responsibility, but, while their duties last, of a 
very laborious description. Circuit courts are held in three several districts twice in the 
year, and the three clerks officiate in rotation at each circuit. Some days previous to the 
commencement of each circuit, the clerks receive from the crown agent in Edinburgh the 
various writings and documentary evidence to be produced on the trials of dehnquents, 
' for the safe keeping of which they are answerable. With these in their custody, they 
must repair to the circuit towns at which the assizes are ta be held. The northern and 
western circuits occupy about three weeks each, and the southern about 16 or 17 days. 

In pursuance of the above-mentioned Act of 9 Geo. IV., a third circuit has since been 
held yearly at Glasgow, in December or January. This circuit generally occupies eight 
days, one of these having even lasted eleven days in court, and the clerks take it in 
rotation. 

The clerk must, as already said, repair to each circuit town, and be there^ if possible, 24 
hours before the opening of the court for the purpose of receiving the criminal writs in the 
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hands of the shexdffs of the different counties, which have been previously transmitted from 
Edinburgh, and of giving inq)ection to counsel and agents for the prisoners previous to 
the meeting of the Courts of the declarations and the various other productions founded on 
in the indictments, and to be used on the trials. This part of their duty requires much 
attention and occupies a great share of their time out of (Jourt. 

After the Court commences, and during its sitting, the clerks are incessantly occupied, 
in a variety of multifarious and most onerous duties. It is their business to call over the 
lists of assize, to read the indictments and the declarations of the prisoners, and other 
written evidence libelled on : he minutes in the Record Book the whole nroceedingshad in 
each trial, including a statement of the criminal charge, the names and designations of the 

i'urors and witnesses; he ballots the several juries, to which he administers the oath, and 
le records their verdict when pronounced ; he frames, writes, and reads the different sen- 
tences passed on the prisoners, with a variety of other minute particulars ; — and after the 
circuit IS finished, he gives out extracts of all the sentences to the local magistracy, as the 
authority under which such sentences are carried into execution* 

It must be evident, therefore, that the duties which the circuit clark perfonns are not 
only very laborious, the sederunts being in general very long, but that tney involve very 
great responsibility. The minutes of the procedure must be correctly prepared, and 
they must be done in Court on the instant, and completed and verified by tne subscription 
of the judge at the time, as well as by the subscription of the advocate depute, prisoner or 
prisoner's counsel in those parts of tne record Where that is necessary. 

5. The amount of your annual income as circuit clerk for each of the five yean preced- 
ing 31st December last, distinguishing what is derived from salary^ and what from fees 
ana emoluments. 

A. Each of the circuit clerks receives from the civil establishment of Scotland, 
250/., per annum, payable as follows : — 100/. on 1st January, 25/. on 1st April, 100/. on 
1st July, and 25/. on 1st October, besides the fees already referred to, averaging 28/. per 
annum. 

6. To state the annual amount of expense incurred by you upon the circuits, and from 
what source the same is paid. 

A. This cannot be stated accurately, as it varies according to the mode of travelling, 
living at inns, &c. It is payable out of the pockets of the circuit clerks. 

(Signed) DAVID WYLIE. 

ALEX. STUART. 

Edinburgh, 29th December, 1836. JAMES AITKEN 
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Justiciary, 

1824, to JiUy, 1834. 

R. Mont{?omenr, Esq/ 
Edinburgh. 
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1 

s 

3 
1 


Rogue Money in terms of Act of 

Parliament, 11 Geo. I. c. 26. 
Rogue Money, Board of Exdse, and 


Rogue Money. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 
Bridge and Rogue Money, &c. 
Rogue Money. 
Rogue Money and accused. 
Rogue Money. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 
Rogue Money, and Burgh Funds.^- 
Districts of Fort-AVilliam, Skye, 
and Long Island, not included. 
Rogue Money, and accused. 

Ditto. 
Rogue Money. 

Ditto. 
Ditto, and accused. 

Ditto. Return incomplete. 
Rogue Money, in Orkney. From 


Land Tax in Zetland. 
Rogue Money and accused. 

Rogue Money. Return incomplete 

as to Lewis. 
Rogue Money. 

Ditto. 

Ditto. Return incomplete. 


n 

s 
s 




«0 I-H 

^1 


•-H 


fHi-HOi>coaoo^f-<aO'^f-HO>o5o 

fH I-H -H 

oOf-<c<icoo»oo^oDeod>cooT)<^oQ 

f-^ I-H ,-< i-H f-H f-H I-H 

*OOi<N»Ot»G*«I^OiQ»ft'^00^?O« 

;ovHoo^oo'^i>wr>oo«-'io»ot* 

<N CO^<N(N f-^0O»ft 00 -^"^(N 

WH ^ P.H 


^,100 00 00 © O 
01 lO CO »0 "Tt* -H l> 

F-4 f-H F-4 

O 00 CO t- Oi t> t* 
^ t* Ol Ol »0 CO Ol 

oi CO »a (M 


r^ FHOO 

I-H fH fH 

CO »ft 00 
l> 00 t* 

l> ^^ 

fH 


»ft (NOO 

Oi^ Oi 

1*1 

t* FH 00 


© 

FH 


1 


00 

f-4 


MM 

•« I-H 


00 
00 


^ HcHCt 
C0Ol«»;00>^OO<M'^«l>©GM0i 

I-H F-H 

i-H#.H I-H f-HfH ^H F-Hi-H r^ 

t*oiooooooi>©»OiO<ooo©ia)^ 

O »A Ol ^ iO T)4 CO »-4 ^ (N O) <0 ^ 
CO 00 00 


lO »n t* 00 © Oi © 

CQ ^ Oi CO CO 0> Oi 

p-H f-< -H fH -H F-H 
fc* ©<N © P^ t*© 

fc* CO 00 f* «0 00 


^©^ 

fH fH 

IH t» fH 
fH r-^ 

S2S 

00 I-H 


CO-^f* 

FH I-H 

fH 


fH 
*^ 

00 


»-4 


.o> 

•4^ 


QO 

f-H 


l> «*X O00t-O'^<Nfc»O ^C* <0 O 

f-H r-i 

OONfH;OOiCO(MO»ftOO<N <XK^ t* ^ 

^H « rH f-H ^ ^ 

fHOI^-<00000>0>OC9»AOOp-4000 

gj »o<N»niO (NaD;Of-4^aooO'^ 


© © fc* <N C$*F-* O 

. *^ 

>0 t> ^ lO CO CO c* 
I-H rm ^ 

F-4 


0) 00 CO 
OO COCQ 

fH fH fH 
00 FHCO 

TP OI © 

Tl< FH fH 


00 tf: Oi 

t» fH 00 

fH 




f-H 


•^2 


00 
CO 

I-H 


^0> 0©ieOC«OCQOO»ft«0<0»H STtM 

F-H •Hl-HF-^ ,»4,-4,H »-Hi-H 

©JW^-^sft^OGDi-HGQNiftOOtjOiFM 
iitfi »ft I-H lO TP i-H ''I* O ^ <N CO 00 00 t* 

(N ^eo CO 


^©^©^»oco 

CO 00 Oi © CO rf o> 

f-H FH f-H 


© ©^ 

fH i-H 

© OiOl 

fH fi 

00 f-4 00 
CO OI fH 
00 •-' f-< 


OI t* -^ 

1-H FH fH 

fH 


© 

I-H 

00 

tfi 

OI 


l-M 


^2 

.CO 

*9 I-H 


QO 
0) 


ooooo»ft©<N<ooaoi>oo>©$o 

' f-4 PH I-H 

;OCOOOpHOOO<MeO(NO<N'^0«Of-* 

^^pHf-H»-4 >-H i-Hi-H 

t,c<i^t-502!aooio<o^oD^i>»ft 

"^ fc^ 00 00 Oi F-H ;o I-H TT Oi 00 »o 

f-H C^ ^ rH 


:?5 :?««£« 

1-^ f-H 
00 G« I-H <^ CO CO CO 

§?«gS§52« 


ift (N Tl< 
I-H fH 

CO 


^ CO'ol* 

iO 00 00 
^H fH 

^00 O 

l> FH t« 


GO 
00 

FH 


CO 

f-H 


<«2 


O) 

s 

r-H 


^lA co;ooo<0'-40o>'^'^tQoco 

F-H I-H 

^OO^QOi-HaOOOtoOaAOIi-HCDOOO 
rH I-H f-H V.H I-H f-H r-i f-H f-H 

C00>to*O0>^e0C0iO0iaA0)pOC0 
-* COfH©|»-< -^ <0 f-H FH »0 5 00 lO 
01 00 ^ F-< 


f4e<He« . F-4ct 

^ t« l>O0Tf © CO 

© pH t* 00 Oi CO -^ 

r-H FH fH fM 

00 t* "^ »ft CO fH t* 
<N t> Oi -v 


COOiCO 

fH 

C« »ft ^ 
I* -^ 00 
OI 


FH I-H 

S25: 

fH 


© 
© 

00 


i|^ 


1 


§ 


00 

f-H 
I-H 


aofc«oooofc«oococoi>oi^oiF-<<^»o 

OfHOOOiOOO CO CO "* lO W 00 CO (N 
00 I-H 00 00 (N f-l F-H 


CO CO (M t^ t« lA 00 

CO -^ »0 Oi "Tt* 00 fH' 

pmi pM OI FH 


IIS 


fH rH 


00 

00 


CO 

OS 

H 

g 
1 


f-H 


I-H 


*o 


t» • CO 00 l> 00 01 F-* "^ CO fH "^ t- O r-H 
00 ,H F- i-i Ol fH i-n> FH t» ;o 00 ©I 


^ 1> 00 fH © »ft f-^ 

«0 fH 00 QO 00 fH 


^H 


$ = § 


8 


f-l 




ss 


2 -ssss-sssss^igs 

• fH 


g^8S;g^« 


Oi fc*0O 


^S§! 


00 

FH 


P-4 
I-H 


00 

© 

I-H 


p-4 


00 • CO 00 CO <^ f-H tA o> O) in t* oo t« t-> 

O fH fH i-l f-< F-H f-< »0 i-H t» ^ 00 ©1 
FH • f-H 


g25!!5§?'»** 




5SS 


s 


- 


f-4 


s 


f-H 


• fM 


^^ssss-* 


• ^ t* © ■ 

gCOrf OI 




CO 


i 

I-H 


I-H 

© 

I-H 


S 


00 • O 00 CO t- ^ ^ CO fH 00 "itfi '^ 00 CO 
CO S< 04 F-< FH 00 «^ »Q 09 03 

FH 


2*§gS -^ 

• 






CO 


^ 




1 








1 


• • . • 


• • . • 


• 








C 




e 


• 

1 


Ayr • • , 
Banff. • < 
Berwick • , 
Bute . • , 
Caithness 
Clackmannan 
Cromarty 
Dumbarton . 
Dumfries 
Edinburgh 
Elgin . . . 
Fife . '. , 
Forfar . , 
Haddington . 
Inverness < 


Kincardine « 
Kinross • . 
Kircudbright 
Lanark 
LinUthgow . 
Nairn • « 
Orkney and ! 
Peebles . . 
Perth . , 
Renfrew . , 
Ross • • , 


A ■ s 


• 



s 






^ 






s 
« 

a 



M 



icg 



Digiti 



zed by Google 



150 



APPENDIX TO THE LAW COMMISSIONERS' REPORT. 



0) 



bo 

I 

§ 



I 

I. 



5 






O 



^ 



o 

9 



CO 

55 



< 
< 



a 
O 






ii 

II 






1251 






CO ' 



1 8 § 

III 



§ *« i 



O X .S 



si 

•sig 



o a 

I 



O 



3 s O 
o 0-22 

IS fi 2 



2 8 

ecu 

-§3 

I"* 

§ 

a . 

J3 09 

^2 



13 ,D •k' S 

J? ^ 



' "2 ^ B g 3 •- 



O J3 
(A 

£ « § 

1^1 



s C -ts •*» s 

•«« fH •!. o P 



3 j> 

1 .S. 



E ^ SJ 
^Si5 



V 

TS 



o 
a 



C o c '^ u. 



^l2 

QO W S^4 «■ ^ M 



O ao 



5^ S^ 
B^« as 



OD 2 

if 



a 

9 S 



6 



C8 

" H oa 



; ^ c*cr*-< o ooSf o ^»oooS*<M o o ofCfSTS* <o G« Oi STi-t ©I 00 o Si © ^ ^ CO 



.i>oieooiOi>aoi>Oi<NCo»o'^ 

*9 f-H -^ l-M #-H 



• lo ;o 00 lo ^ eo 



O "^ O »ft O -^ «0 00 t« 00 CQ »o «o o »ft i> o o 00 
Crto^uO F-i f^f** 0) t^ 0> C0<O©li-i C9 



d Tj«»fti-Hot»o>aDeo«i>»ftfc* 



t* (M <P i-H 00 00 O «0 i-i G^ O i-i »-< 
00 00 n f-' fc« CO t> (M ^ ^ CO 00 O 

^ r^coeo^QOoo 00 



"Q0«-40)CO CO (N CO 00 00 O) o 

«^ 00 QO O »0 -^ 00 O CO O) CO CO 

f-rf • ,— I ,-1 l-H F-* P-4 

cJ 00 CO 0> f-* t* i-M «rt »0 C^ 00 o> 

^ 05 CO 00 -^ <N 00 l> <N o 

00 fH (N (N 



00 kA 00 o o 



in 






o o> ^ t-ao<Naooo^ 

• • O) O CO O O ^ t« •#-Hi-400 • 00 O ^ CO CO 0) 



•^ 00 00 « o 
0> CO 00 o 



oa ^ Oi 00 CO COM* 



0> CO 00 



»6 F-« ^ 00 



fc- -^ o o> '^ 



fc* f-i CD 
W ^ fc* -^ ^ •00'^^ •»OOiO>G»« •'^F-*0^ • 00 

pMfH .i-Hf-* .,-^f-< rM*i-4 ^H« 

c^^ t? t? i> »« 



00 00 o) "Tf fc« o eo CO o> o 



Ti< o »-* t* d • ©I o • ©I t» »n 



©I 00 fc* 1-4 

03 ©I 



00 tA O 

^©1 



i>f-<©io —leooooi 

©IrHOi-H ©lOI'^CO 

l-H l-H rH ©I 



00 



©I OD t> ©I 00 



CO tA 
OO kO 



•^ O 00 

t» p-4 ^ 



^ CO to CO f-4 

f-4 

cJ CO r^oo fc* 



► t* •iO 'OO) • 'pMOOOO©) • 



^ lA Oi'^ 0O0Oi-4kA 

;0 ©I ^fH ©tCO00'-4 



P-4 I* ^ © i-H 



00 1-4 t> CO r-H 



4ft OOkftO '00 -©^ •t't^i-H 

fc« ©©Itft ©) OOtft O0>-400 

^ ©I ^ ^ to ^^^^ 

»0 i-^* 1-^ 



•^* 



^s 



-^^"St'^-if sr =!r* 



-4o 0«f» 

CO © 00 f-4 © kft © t* O) 

•© • 1-4 00 CO • • • CO 00 00 OO 00 00 



00 
00 



00 ©I -^ 

1-4 l> 



1-4 -^ 0> t* f-4 »-4 0> 

Tj* ©t ©4 fH 



©I © 

ift o> © 

I—* 

© 00 CO 



OO o ^ ® 

CO 00 "^ o> • • 



© 00 eo ©I 
-^ «o © ^ 



^ «ro«(h nr« «t« 44o ^ **•-*•• -^c wte •*« -w» ->«^«<4m 

CO 00 0> ©< i-i © 00 T)4 ^ tft 0> O) t« O) CO © fco 09 "^ 



*O©COO0fc*©'^©CO©^©©t- 

«; ^ © 00 i-< © Oi ift fc* fh 00 © © I-* ^ ^ »ft CO eo ©I © » Oi oo f-4 © .-^ ©i oo © © ^^f t> 

^H i-H r-4i— If-I F^f-4 pH«i-4pH^4f-4 ,H f«« ^m^ r-Hi-H i-4 i— 4 p- 1 



•^ W f-4 ©i 

© -^ ©J 



«rt2S 



©I 



>t-00©00©t*'^© 
t» iO ^ ©I -M Oi CO 
00 



CO Oi t* Oi .-• f fc* 

©) '^ tft ©I ©I © '^ 



t*l*^»ft»O©lCX>^'^O>00©l 
f-4 CO^©^9b tfti-4©l 

00 r-4 I— I ©I 



^_ ^p.^^-»ft*w»»K, «M ^^c«f»HB« -J* '4» "^ •►- -rfo flilW) -H» -+» •*» •»*» 

rjt ;0 O © f-4 CO »A 00 © © 00 © O © © ^ CO 00 00 0> f-4 Oi »ft © ^ •-* l> 00 © © »ft 

f-H f»| p^ ,^ 



^-wcooa i-400»AOO© 
«o(0 00 CO © o> 00 



f— • f-^ f— 4 F^ 

fc«coco^f-i©o)'^©i©)©kn <^ x^©tft^©©© ©)ooo> 

•-* • ,-|f-lf-4p-4 p-4f-4 pH|-^ ,^rHp-4r-Hi-l.p.« 

. t» »ft ^ CO OJ S CO © t» t^ CO © "^ © ^ CO © CO fc* 00 © ©I 0> ©I Oi ©I "^ © 'iftODOO 

C*l ^ ^ ^ ^ OO »0 1-4 t* 00 © »0 "^ 0> ©1 -^ f-i 00 00 OD 00 ©I f^ © -^ © "^ f-4 "^ »ft © 

'^Oi^ift fH ^ ©I ©« t* Oi © »ft © ©I f-4 ©I ift f-4 »ft -^ ©I 00 ©I 00 ©I 



^•fH©©. 



© © 



00* 00 ift © X CO 

ift © aft • © €4 

© © © • © T)4 

• ;0 -«* © 00 © 

*♦! •» * •» «« A 

kft ©I r-4 00 ift 

00 "-^ Oi t* f-4 

©If-I f-4 



© 
© 



t« O) ift O) X 

t* © t* w © 



• »ft • • lO 00 "^ *<J* 00 

© Ift O X © l^ 

t« © © tft X X 

"* f-K 1ft ©I O X 

iO o> © © {> © 

1-4 ^ eo-.-4 fh 



00 




M 






e 




• >m 


^ 


• d 


A 


(S 


00 


o 


•-• 


2 



© 


^ © 


o> 


f-l 


»ft »ft ^ 

f-4 # 


A 




• • 


• 


01 


. 00 t* . 
© © 


• 00 
O) 


©• 


©00 


f-4 




«« #» 


M 


O) 


^ © 


© 


© 


-^ X 
CO 


©1 



9 



Ct: 



t 



CD ed 



a 
o 






1x5 



^C3 



E 5? P - 



»:3 H^ 2 o £ £ P< Pi ffi 



^ 1.-2 

«i S q » 



1/} 



• 9 • 

g.e 5 o 



§ 



I 

c 

J 



8" 
S 

.9 

ai 



i 





X 

o 

I 






i 

s 

s. 

o 

PS 
I'S 

I'S 



•31 



^1 



Digitized by 



Google 



RETURNS 



BY 



SHERIFFS 



ROGUE 



AS To 



MONEY AND PROSECUTIONS. 



4 • 



Digiti 



zed by Google 



CONTENTS. 











Page 


Aberdeen Sheriff of. 






193 


Argyll ditto • 








Ibi 


Ayr ditto . 








155 


Berwick ditto • 








157 


Bute Sheriff substitute Procurator Fisca 


i\ 






15S 


Caithness Sheriff of • 








159 


Clackmannon and Kinross, ditto • 








160 


Dumbarton ditto • 








196 


Edinburgh ditto 








161 


Elgin and Nairn ditto 








162 


Fife ditto . 






> > « 


164 


Forfar ditto . 








165 


Haddington ditto 








198 


Inverness ditto • • 








200 


Kincardine ditto • • • 








167 


Kirkcudbright ditto • 








199 


Lanark ditto • • 








168 


Linlithgow ditto • • « 








173 


Orkney and Zetland ditto • • 








181 


Peebles ditto . 








183 


Perth Sheriff substitute of • 








183 


Renfrew Sheriff of. 








184 


Ross and Cromarty ditto 








186 


Roxburgh ditto 








190 


Sterling ditto • • 








193 


Sutherland ditto 








190 


Wigton ditto . 








191 



Digitized by 



Google 



QUERIES TO SHERIFFS. 



and Protecutions* 



1. Has the law, providing funds for the apprehension and bringing to trial of delin- Queriet 
quents, as established by tne Rogue Money Act, proved sufficient in your county ? If *o ShvriA, u to 
not, state its defects. ^]^^ Money 

2. Have any, and what, difficulties been experienced in getting the assessment neces- 
sary for the due prevention and repression of crime, regularly imposed and collected ? 
In particular, has the assessment been annual, or at what intervals, and such as to pre- 
vent the necessity of advance by the procurator fiscal, or other party, or to replace such 
advance within a reasonable time? 

3. How is the application of the rogue-money checked? By whom ? In what form ? 
And when are the accounts of the rogue-money audited ? 

4. Have the Commissioners of Supply ever refused to assess themselves for any charges 
for police sanctioned by the sheriff? 

5. Has any payment been made out of the rogue-money of your county, except as 

Sccified in the Act ** for defraying the charges of apprehending criminals, subsisting 
em in prison till prosecution, and prosecuting such criminals for their several offences, 
by due course of law" ? Has any payment been made out of the rogue-money for any 
other use or purpose whatever, except to defray these expenses ? If so, specify the other 
purposes to which the rogue-money nas been applied. 

6. Have any charges, disallowed in Exchequer, been paid out of the rogue-money ? 
Specify the nature of such charges. 

7. What defects, if any, have been experienced by you in the system established for 
discovering and bringing to trial delinquents by means of a procurator fiscal ? 

8. Have any complaints been made as to the vigilance and activity of the procurators 
fiscal of your county ? Did these appear to you to be to any extent well founded ? 

9. Have any complaints been made to you of the expenses of the procurators fiscal, so 
far as chargeable against the county ? 

10. Have you any improvement to suggest on the mode of taking precognitions at 
present adopted by procurators fiscal ? 

11. Is the present mode of remunerating the procurators fiscal, in your opinion, ex- 
pedient ? Or does any way of abridging this expense appear to you practicable con- 
sistently with the protection and safety of the public ? 

12. Has the expense of criminal proceeding been increased, from procurators fiscal 
of different local Courts being employed in the prosecution of crimes ? Or has any other 
inconvenience been experienced from such employment ? 

13. Have you any regulations to suggest whereby, in your opinion, procurators fiscal 
would be enabled to discharge their duty with less expense to the public, and equal, or 
more efficiency ? Or have tney been exposed to any difficulties in tne discharge of their 
duty which increase the expense of criminal proceeding, and which might be removed? 
If so, state what these difficulties are. 
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Returns 
by SheriA, at to 

Rogue Money 
and Proiacutions. 

Robert Bruce, Esq., 
Sdinburgh. 



Return by Robert Bruce, Esq,, Sheriff of Argyll. 

A, l.The provisions of the Rogue Money Act have always, so far as I know, proved 
sufficient in Argyllshire for the purposes here stated. 

2. I do not know that any such difficulties have ever been experienced. The assess- 
ment is laid on annually : formerly this was done at the Michaelmas Head Court ; now 
on the 30th April. This, however, could not be sufficient to prevent the fiscal being 
greatly in advance, and for a considerable time, even for cases properly payable out of 
the rogue-money. Still less would it have any such effect in cases properly payable by 
Exchequer, where the accounts are audited only annually, and where payment is not got 
till about nine or ten months after each yearly period is concluded ; so that for payments 
made in the beginning of any yearly period the fiscal would often be in advance for more 
than a year and a half. As it was found impossible for the fiscal to sustain this advance, 
especially where, owing to the extent of the county, the expense of criminal proceedings 
is often very great, a practice has long been established in Argyllshire to this effect, — 
that the fiscal presents to the sheriff an account of his outlays, such at his disbursements 
to officers and the like, as they occur, and craves an order from him on the collector of 
rogue-money for the amount. The particular case in which the order is given is mentioned 
in the order itself; and at each Whitsimday the fiscals send the collector a list of the 
eases which have been reported by them to the Crown Counsel the previous year, from 
which the collector makes out an account, char^ine against Exchequer all the orders that 
have been given in reported cases. This is lodged along with the other accounts of the 
eounty, and the collector thus draws back from Exchequer the amount of these orders, at 
least m so far as they are there allowed. 

The disbursements of the fiscal in cases properly chargeable against the rogue-money 
are in the same way paid as they occur by means of orders granted by the sheriff on the 
collector. In this way the fiscal is saved from all advance. 

But it humbly appears to me that this is not the most proper footing on which the 
matter should be arranged. The effect of it is to throw upon the rogue-money the burden 
of the advance, even in cases properly chargeable against the Crown. It may perhaps 
be questionable how far this is strictly legal : - and, further, it must be apparent that if a 
greater sum should at first be allowed to the fiscal for his disbursements in such cases 
than is ultimately allowed for these disbursements at Exchequer, the rogue-money is bur- 
dened with the difference. 

To remedy this I would humbly suggest that a certain sum should be advanced from 
Exchequer to the fiscals, corresponding to what may appear to be the average amount 
of their yearly outlay. Perhaps the best way of doing this would be to authorize the 
sheriff to draw for it at each circuit, as he does for his payments to witnesses, and to charge 
the fiscals with this sum as impressed into their hands in their annual accounts. 

There is another point connected with the answer to this query which I also think 
it would be very desirable to have put on a more clear footing than at present, — I mean 
the distinction between cases properly payable by the Crown and those properly payable 
from the rogue-money. In general, I understand the rule to be, that all cases reported 
to the Crown Counsel ought to be paid by the Crown, although this rule does not seem to 
be always invariably acted on at Exchequer. In carrying it into effect, however, there is 
one particular in which the present practice at Exchequer seems to be decidedly erroneous. 

The practice there is to allow only for such part of the proceedings as has been con- 
ducted exclusively under the authority of the sheriff. If any part ^f them has been con- 
ducted before the Justices, that part of the expense is uniformly disallowed. Now, in such 
an extensive county as Argyllshire, it frequently happens that a crime of great magnitude 
may be committed at a considerable distance from any fiscal or sheriff substitute ; and 
it may be absolutely necessary for the nearest justice to commence the investigation, and 
even to take a considerable part of the precognition. Even where the fiscal goes per- 
sonally to the spot, it may frequently be extremely inconvenient for the sheriff substitute, 
on account of his other auties, to accompany him ; and this may be the less necessary if 
the fiscal knows that there is a justice in the neighbourhood before whom he can take 
the declarations of the witnesses, and who can grant a warrant of commitment, or, at least, 
a warrant for .taking the accused before the sheriff substitute at the county town for 
examination. But in such cases there seems no good ground why the Crown should not pay 
for that part of the proceedings which takes place before the justices, as well as for the 
other proceedings in the case. I would beg leave to suggest, therefore, that a clear rule 
should be laid down that all cases reported to the Crown Counsel should be paid for at 
Exchequer, and that the whole proceedings in such cases should be there paid for, 
although part, or even the whole of them, should have been conducted, not before the sheriff, 
but before the Justices. 

3. When orders are granted on the rogue-money to the fiscals for their disbursements, 
as stated in my answer to the last query, the account for which the order is granted is 
subjected to a double check or audit, — first, by the fiscal who applies for the order, and, 
secondly, by the sheriff or sheriff substitute by whom the order is granted. 

The sheriff and his substitutes have always been in use to grant such orders. The 
same power may also be exercised by any two justices, and I have some reason to apprehend 
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thit> under orders of this last description, charges have been made against the ro^e- RetiuM 

money both exorbitant in themselves and also of a description which ought not strictly ^^i?^^^" ^ 
to have been paid out of that fund. andPiMeciitiros* 

So far as the charts of the fiscals are for their own profit or professional remuneration, 

an account is annually rendered by them to the meeting of 30th April, which is there ^*^^^^^'' 
audited by a committee (of whom the sheriff or his substitute is always one), and on their "^' 

report an order is granted for the amount. 

4. So far as I know, the Commissioners of SuppW have never refused to assess themselves 
for anv charges for police sanctioned by the sheriff 

5. ]&esides the purposes mentioned in this query, the rogue-mcMiey of Argyllshire has 
from time to time been burdened with a considerable proportion of the expense incurred 
by the burffh of Inverary, in alimenting prisoners after conviction. At each county meet- 
ing on 30th April there is generally an application as to this matter from the provost and 
magistrates, on the ground that the burgh is not possessed of funds sufficient for this 
purpose ; and though there is often a good deal of discussion about it, I have always 
observed that the meeting order at least a considerable part of this expense to be paid bv 
the collector from the rogue-money. It has also been burdened for some years past with 
2{M. annually, f(»r paying a keeper and supporting a lock-up house at Tobermorry, in Mull. 

6. Charges disallowed at Exchequer, on the ground that they are proper charges against 
the county and not against the Crown, are always allowed out of the rogue-money as nearly 
as possible at the same rate at which similar charges are paid for at Exchequer. Besides 
this it will be observed, from what I have stated in answer to query 2, as to the present 
fnuctice in Argyllshire of the fiscals getting their outlays from the rogue-money in the 
first instance, that it may sometimes happen that when these outlays are claimed back 
airain from Exchequer by the collector, a less sum is allowed for some of the articles than 
iniat may have been advanced to the fiscal out of the rogue-money fund. 

7. 1 cannot say that 1 have experienced any defects in the system of bringing delinquents 
to trial by means of a procurator fiscal, though in such a large extended county, and so 
much intersected by arms of the sea, difficulties may sometimes be experienced. 

8. I have sometimes had complaints as to the vigilance and activity of procurators 
fiscal, but these complaints almost never appeared to me to be well founded. 

9. I have heard it sometimes said at county meetings, that some of the fiscals were 
occasionally in the habit of taking up cases of too trifling a description ; but I do not think, 
eidier, that these complaints were ever to any extent well founded. 

10. I have no such improvements to suggest 

11. I am decidedly of opinion that the present mode of remunerating fiscals by means 
of fees or charges on the business actually done is by far the best. I think it would be very 
inexpedient to put them on salaries. I think the charges at present made by them are fair 
and moderate. 

12. If by " local courts" are here meant different branches of the Sheriff Court (of 
which^there are now three in Argyllshire, besides the Head Court at Inveraray), I appre- 
hend that the effect of these is rather to diminish than to increase the expense, as a fiscal 
resident at Campbcltow, Tobermorry. or Fort William, can investigate as to a crime com- 
mitted in the neighbourhood of any of these places with less trouble and expense than if 
he had to travel all the way from Inveraray. If by different local courts are meant other 
courts than those of the sheriff, as, for instance. Justice of Peace Courts, still I^do not think 
that any increase of expense has been occasioned by the fiscals of these courts. Indeed 
very little criminal business is done before them in Argyllshire, particularly as, both at 
Inveraray and Campbeltow, the same individual is fiscal both before the sheriff and the 
justices. 

13. I have nothing to suggest in answer to this query. 

(Signed) ROBERT BRUCE. 

Edinburgh, 22nd Nov. 1886. Sherif of ArgjfU. 

Return by Archibald Bell, Esq,, Sheriff of the County of Ayr. 

A. \. It has, I think, on the whole, proved sufficient. '\4?*{!' ^^ 

2. No difficulty has ever been experienced. The assessment is laid on annually at the "^ "^ * 
meeting of the 30th of April. At this time the accounts are also annually audited ; and 

the procurator fiscal receives payment of his account, and outlays for the preceding year. 
He IS, however, empowered to draw on the collector of cess during the year to the amount 
oi one hundred pounds, to meet his advances, which sum he, of course, gives credit for at 
the ensuing audit. 

3. The accounts (as stated in answer to last query) are audited annually on the 30th 
of April'. There is always a standing select committee of Commissioners of Supply, by 
whom the accounts are carefully examined some days before the annual meeting, the 
vouchers checked, explanations required from the procurator fiscal, &c. This committee 
make out a written report to the general meeting by whom it is usually adopted in toto. 
No accounts are taken up unless lodged with the clerk of supply by the 1st of April in 
each year ; and they are all advertised in the newspapers, with their respective amounts, 
when the meeting of committee is summoned. A form of the advertisement for the 
present year, 1 836, is herewith sent. 

4. Never in my experience of nearly twenty-two years. 

5. There certainly have been payments made from the rogue-money which do not fall 
strictly and Uierally under the words of the Act, as quoted in the query. But the greater 

X 2 
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part of these extra payments may be said to be connected, more or less immediately, with 
the preservation of the police of the county. For example, the whole preventive, as 
contra-distinguished from the penal police. Under this head fall a constant salary to a 
head constable, and to a few district constables in different parts of the county ; allowance 
to constables (both common and special) to preserve the peace at elections, to attend at 
race-meetings, or other public assemblages for a similar purpose. Cases have also 
occurred where public functionaries have been subjected to actions of damages while in 
discharge of their duty, and where the county has thought fit to make up some part of 
their loss from the rogue -money. ^Advertisements of general county meetings have also 
been defrayed out of this fund. On the whole, though the above cannot be termed very 
great misapplications of the rogue -money, still it might be desirable to have a legislative 
enactment, either extending the objects of the present Act to other necessary purposes, 
or establishing a new fund to meet those purposes. 

6. No charges are allowed in Exchequer of proceedings before justices, even where 
those proceedings are only the initial steps of apprehending and examining delinquents, 
and transmitting them to tlie county town (which saves much expense) ; and altnough 
the cases are of such importance as to be tried by the Court of Justiciary. All such charges 
(so disallowed in Exchequer) are paid from the rogue-money, when appearing necessary 
and reasonably charged. I am not aware of any otner charges so disallowed being paid 
from the rogue-money. 
' 7. I am not aware of any such defects. 

8. No such complaints have ever been made, so far as I know. 

9. Any complaints which have ever reached me, as to the conduct either of the pro- 
curator fiscal of my own court, or of the district procurators fiscal appointed by the 
justices, have rather been of their doing too much than too little. In particular, complaints 
have sometimes been made of the great increase in the accounts of the procurator fiscal 
of the Sheriff Court, which previous to the year 1820 seldom exceeded 40/., but now reach 
to nearly 2C0/. This increase has chiefly arisen from the number of cases of petty assault 
now tried under the Summary Act (9 Geo. IV.) before the sheriff, many of which it has 
been thought might have been passed over. On the other hand, however, it must be 
allowed, that if any rciimsness were to be seen in such matters, complaints of an opposite 
nature would arise. 

10. No such improvement at present occurs to me. 

11. Some very respectable and intelligent gentlemen of the county have suggested tbe 
propriety of remunerating the procurator fiscal by 9i, fixed anntml salary m8iea,d of charges 
for each separate piece of business. Though I have some doubts as to the ^ood effects 
of such an arrangement, I have stated that I am willing to make a trial of it ; and the 
procurator fiscal has expressed his concurrence. It is probable, therefore, that some 
arrangement of this nature may be proposed at the 30th of April, 1837. It is obvious 
that the sum allowed must bear some proportion to the average amount of the procurator 
fiscaVs accounts for some years past. Such a mode of remuneration would doubtless save 
a good deal of irksome labour in the annual auditing of accounts ; but, on the other hand, 
it will hold out some temptation to remissness in the procurator fiscal. If adopted, how- 
ever, it will be merely as a temporary experiment, subject to change if found objec- 
tionable. 

12. On the whole, it appears to me that the appointment of district fiscals by the justices 
has been attended with benefit, and no increase of expense further than is occasioned by 
a more efficient police. So far as regards the initial steps for the apprehension and ex- 
amination of prisoners, afterwards sent down to Ayr, this course (as inave already said) 
is less expensive than obli^ng the procurator fiscal of the county to ^o himself to the 
spot ; ana for this reason it appears to me that those initial steps should be paid in Ex- 
chequer. Neither am I aware that any material evil has arisen from the prosecution of 
petty offences, by those officers, before the local Justice of Peace Courts of the respective 
districts : though the committee at Ayr sometimes think that such prosecutions have 
been rather too numerous. 

13. Nothing particular occurs to me in answer to this query. 

(Signed) ^ A. BELL, 
Edinburgh, 6th Dec. 1836. Sheriff of the County of Ayr. 



David Shaw, Esq., 
Ayr. 



[Follows the Advertisement referred to in No. 3 of the preceding Return.] 

County Accounts, — The members of the Committee on Accounts are requested to meet 
in the Clerk of Supply's Office on Thursday, the 21st instant, at 12 o'clock, to examine the 
collectors' accounts of the rogue-money expenditure for last year, and to make up a report 
thereon, and on the accounts or claims lodged for consideration by the following public 
officers and others, which, with the sums thereof, are now advertised in terms of me order 
of last 30th of April meeting, viz : — 

£. s. d. 

1. County fiscal (gross amount, includiDg head constable's account 

&c.) 145 16 10 

2. Do. as to inhibitions by toll breakers • • • . . 21 6 

3. Sheriff clerk 19 2 7 

4. Clerk pf supply 21 15 10 

5. Clerk of the peace 6 7 9 

6. District fiscal, Beille (gross amount) • • * • • 62 10 8 
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£ s, d. 

7. District fiscal, Cumnock • 55 6 10 

8. Do. Kilmarnock 54 3 2 

9. Do. Maybole . 14 5 

10. Do. Stewarlon 9108 

11. Do. Saltcoats 10 13 

12. Clerk to Justices, Irvine 6 17 10 

IS. Dr. Whiteside, for attending Ayr Prison . . . . 8 13 

14. Mr. Hamilton, writer, Mauchline • . ... . 8 17 4 

15. Mr. Orr, writer, Saltcoats . . . . .. . 0186 

16. Mr. Craig, writer, Girvan • . . • . • 5 115 

. By order of the Convener of the Committee, 

(Signed) • DAVID SHAW, 

Ayr, 12th April, 1836. Clerk ofSupjdy. 

Return by William Boswell, Esq., Sheriff of Berwickshire. 

A. 1. The law, providing funds for the purpose mentioned^ has proved sufficient in the 
county of Berwick. 

2. No difficulty has been there experienced in getting the assessment necessary, for the 
purpose mentioned, assessed and collected. The assessment has been annual, and 
provision made to prevent the necessity of advance, by the procurator fiscal or other 
party, or to replace it without inconvenience or delay. 

3. The application of the rogue-money is checked by a Committee of Police, appointed 
by the county.^ The accounts, after having been examined by a professional auditor 
appointed by it, are examined by the committee in the month of September, yearly, and 
reported by it, in an articulate manner, to the county meeting in October following. 

4. The Commissioners have never refused to assess for any charges for police sanctioned 
by the sheriff. 

5. I am not aware that any payment has been made out of the roffue-money assessed in 
the county of Berwick for any purpose except those specified in this query. I consider 
payments sanctioned in the manner explained, in answer to query '6, connected with 
necessary repairs, &c., of the gaol, or criminal court, or the execution of criminal sentences, to 
fall under the description contained in the Act, and not to require the form of a separate 
assessment. 

6. Charges disallowed in Exchequer have been paid out of the rogue-money. The 
occasions have not been numerous, nor the sums of large amount, and have arisen from a 
principle acted on in Exchequer, the expediency of which has been submitted to the 
consideration of the Hon. the Lords of the Treasury, without obtaining an alteration. 
They may be classed under three heads : — Ist. The expense of criminal proceedings, so 
far as adopted or conducted in the first part, or instance, however necessarily, before a 
justice of the peace, even where the accused has, under a precognition of which they 
formed a part, been brought to trial before the sheriff, or the Court of Justicary. 
"^d. Sums taxed of payments made by the procurator fiscal to sheriff officers or witnesses, 
although expedient 3rd. Expenses incurred by the private party injured in pursuing 
and apprehending offenders, unless the pursuit has previously been directed by the pro- 
curator fiscal, athouigh it was successful in bringing the offender to justice, and time did 
not admit of application being previously made to the procurator fiscal. 

7. I am not aware of any defect having been experienced in the system referred to. 

8. I am not aware of any application deserving the name of a complaint having^ been 
made to me against the successive procurators fiscal of the county of Berwick. Letters 
have, in the course of years, been received by me, chiefly anonymous, making insinuations 
or complaints that the procurator fiscal had not acted as the writer thought he ought to 
have done. On inquirj; into these alleged complaints, they did not appear to me to be 
well founded, and I explained the grounds of my opinion when the writer enabled me to 
know to whom the explanation could be addressed. I believe that, on one or two occasions, 
these were afterwards submitted also to the Crown Counsel, who concurred in the opinion 
which I had expressed. 

9. I am not aware of any complaint such as here referred to, and which the mode of 
auditing the accounts of the procurator fiscal, so far as chargeable against the county, as 
already explained, would exclude. The commissioners and justices have been divided in 
opinion as to the expediency of charges arising from prosecuting offenders for poaching, 
committing depredations on plantations bordering on the high roads, and similar minor 
acts, being stated by the procurator fiscal against the county, and not against the in- 
dividual proprietors from whom he received information or instructions. I'hose expenses 
have occasionally, on special representation, been allowed ; — ^more frequently disallowed, and 
paid by the individuals ; but in the principle which in such cases might be adopted, the 
procurator fiscal had no interest 

10. I am not aware of any improvement which ought to be suggested as to the mode 
of taking precognitions. 

11. I consider the present mode of remunerating procurators fiscal to be expedient, nor 
am I aware that the expense could be abridged consistently with the protection and safety 
of the public. 

12. If the expense of criminal proceedings has been increased by procurators fiscal of 
different local courts having been employed, it must be so to a very trifling extent, and 
the gentlemen acting in these courts consider the arrangement to be beneficial. I do not 
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understand that any inconvenience has arisen from such employment under which more 
immediate steps can be adopted, where necessary, in the more distant districts, and those 
steps followed out, in more serious cases, by the procurator fiscal of the county. 

13. I am not aware of any regulations to be suggested in answer to this query, nor ot 
any difficulties to which procurators fiscal have been exposed in the discharge of their 
duty which increase the expense of criminal procedure, or which might be removed. 

From the general terms of this query, it may be proper that I should make reference to 
the answers to queries 6 and 9. 

, Humbly submitted by 

(Signed) WILLIAM BOSWELL, 

Castle Street, \7th Nwember, 18^%. Sheriff of Bertcickshire. 



Alex. Irvine, £sa^ 
RotlRsajr. 



Return by Alexander Irvine, Esq., Sheriff Substitute of Buteshire. 

A. 1. It has. 

2. No difficulties have been experienced. 

3. The application of the rogue-money is checked by the Commissioners of Supply at 
their meeting on the 30th day of April, annually, or by a committee of their number then 
appointed for that purpose ; and it is done by a careful examination of the accounts and 
vouchers. On the 30th of April, yearly, the accounts of the preceding year are audited. 

4. I have no recollection of the Commissioners of Supply having ever refused to assess 
themselves for any charges for police sanctioned by the sheriflF. 

5. No payment has been made out of the rogue money of this county except for defray- 
ing the charges of apprehending criminals, subsisting them in prison till prosecution, and 
prosecuting such criminals for their several offences by due course of law. 

6. Some charges for summary trials before the sheriff and precognitions, which were 
disallowed in Exchequer, have been paid out of the rogue-money, after this was ordered to 
be done by the Commissioners of Supply. 

7. No defects have been experienced by me in the system established for discovering 
and bringing to trial delinquents by means of a procurator fiscal. 

8. No complaints have been made to me as to the vigilance and activity of the procu- 
rator fiscal of this county. 

9. No complaints have been made to me of the expenses of the procurator fiscal so hx 
as chargeable against the county. 

10. I have no improvement to suggest on the mode of taking precognitions at present 
adopted by procurators fiscal. 

11. The present mode of remunerating the procurators fiscal is, in my opinion, ex- 
pedient ; and no way of abridging that expense appears to me practicable consistently 
with the protection and safety of the public. 

12. Mr. Campbell, who is procurator fiscal of the Sheriff Court of Bute, is the only 
procurator fiscal in the county ; he being also procurator fiscal of the Burgh Court of 
Kothesay, and procurator fiscal of the justices of peace of the county. 

13 1 have no such regulations to suggest. 

The before written answers humbly submitted by, 

(Signed) ALEXANDER IRVINE, 

Rothesay, 2nd November, 1836. Sheriff Substitute of Buteshire. 



Arch. Campbell, Esq., 
Rothesay. 



Return by Archibald Campbell, Esq., Procurator Fiscal of Bute. 

A. 1. AflSrmative. 

2. No diflSculty has been experienced in getting the assessment necessary for the due 

Erevention and repression of crime regularly imposed and collected. The assessment has 
een annual. The advances made by the procurator fiscal have always been replaced 
within a reasonable time. 

3. The apphcation of the rogue-money is checked by a committee of the Commissioners 
of Supply, by contrasting the sum imposed, and collected with the accounts ordered to be 
paid out of it. The accounts of the rogue-money are audited on 30th April, or soon there- 
after, annually, 

4. The Commissioners of Supply never refiised to assess themselves for any charges of 
police sanctioned by the sheriff 

5. No payment has been made out of the rogue money of the county of Bute for any 
other use or purpose whatever, except to defray the expenses specified in the Act ** for de- 
fraying the charges of apprehending criminals, subsisting them in prison till prosecutiaa, 
and prosecuting such criminals for their several offences by due course of law.* 

6. Charges made in the year ended at Whitsunday, 1830, for summary trials brought 
before the sheriff under the Act 9 Geo. IV. c. 29, and charges for taking a few precog- 
nitions disallowed in Exchequer, were paid out of the rogue-money. 

7. 8, & 9. These I am not enabled to answer. 

10. I am not prepared to suggest any improvement on the mode of taking precognitions 
at present adopted by procurators fiscal. 

11. In my opinion a more expedient mode than the present of remunerating the procu- 
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ntors fiscal would be to pay them by a salary ; and by this way it appears the expens© 
could, consistently with the protection and safety of the public, be abridged. ' 

While in all the counties the salaries could be proportioned to the extent of the duties 
performed, in the larger counties the procurators fiscal could be very adequately compen- 
sated by a much less sum than they receive by the present mode, and thus a considerable 
saving made to the public. 

12. Negative. 

13. Negative with the exception of what is stated in No. 11. 

All which is respectfully submitted by, 

(Signed) ARCHIBALD CAMPBELL, 

Rothesay, 2nd November, 1 836. Procurator Fiscal of the Sheriff 

Court of Buteshire. 
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Return by Robert Thomson, Esq,, Sheriff of Caithness. 

A. I. It has proved sufficient. 

2. There is no difficulty. The assessment is annual. When the procurator fiscal 
requires it, he receives an interim advance from the collector of the rogue-money, to put 
him in ftinds for any extra advance that may be necessary in the course of the year> 
whieh is deducted on the general settlement of his accounts at the end of the year. 

3. The county, at their general meeting on 30th April, appoint a committee of five or 
SIX of their number to audit the accounts (of whom the sheriff substitute, as being cogni- 
zant of the proper charges, is always one). This committee audits the accounts, and 
specially authorises, by their minutes, the precise amount of payment to each claimant on 
the rogue-money ; and the general accounts of the collector, (including, of course, such 
payments and the discharges to him for the same,) are afterwards examined and approved 
of by the next general meeting of the county ; and a new committee is, in like manner^ 
appointed for the succeeding year's accounts, and so on. 

4. Never. 

5. None that I ever heard of, with the exception of a small sum given in aid of the 
gaoler's salary of Wick, the burgh being poor. This is a fixed annual allowance agreed to 
by the county, and may therefore, perhaps, be regarded as a separate voluntary assessment^ 
though conjoined with the rogue-money in the estimate of the expenses of the year. In 
like manner, a small sum is annually paid as the expense of a lock-up house at Thurso, 
there being no gaol there. 

6. None. 

7. I am not aware of any. 

8. Complaints have sometimes been made, though very seldom. In every instance the 
officers accused have exonerated themselves thoroughly, after careful investigation. 

9. None, so far as regards the charges of the procurator fiscal, personally, though I be- 
lieve the county consider it hard to be exclusively subjected to the expense of the repres- 
sion of crime, which increases in a much greater ratio in the urban than in the rural 
districts. 

10. Taking leave to refer to query 7, I think that, instead of defect, there is perhaps a 
superabundance of service. Both the sheriff and procurator fiscal attend the taking of 
precognitions. This conjunct service is probably unnecessary. It is right that both 
should consult as to the steps to be taken at the outset, when the warrants of apprehension 
and citation are signed, but, this being done, I think that the procurators fiscal (who 
are competent to the duty, and who must attend in all events) should be empowered to. 
precognoice the witnesses themselves, (as in the case of any other professional prepara- 
tion for proof,) the examination of the accused being, however, always conducted before the 
sheriff, and he being always entitled to attend if he considers it expedient, and required to 
attend at investigations into the higher crimes of murder. Sec., or on the requisition of the 
procurator fiscal in the case of witnesses being refractory. On the precognition being 
finished, it should be submitted to him that he may consider it, and suggest any further 
inquiry which may be deemed expedient, before its transmission to the Crown CounseL I 
think this mode of proceeding would work equally well in practice with the present, and 
would save much time to a class of officers who,^in most counties, have otherwise enough of 
business requiring to be exclusively discharged by themselves. 

1 1 . This is a nice question. Its solution depends much on the statics in society of the fiscal. 
On the one hand remuneration by fees might, in some instances, prompt to the probing 
of too slight delinquencies, which might better be left to the parties aggrieved. On tte 
other hand, to place that officer on a salary might lead to the opposite course of too great 
fastidiousness or negligence in the exercise of his fuuctions. On the whole;, I am not 
prepared to suggest a change in the present mode of remuneration. 

12. It is slightly increased by this cause. Sometimes petty ddinquencies are com- 
menced before the justice of peace fiscal; and, after some unsatisfactory progress, are 
handed over to the sheriff, who generally requires to investigate of new from the be- 
ginning. I am not aware of any other inconvenience. 

13. I cannot, with the exception to be afterwards mentioned, suggest any such regulation. 
See answer to query 11. Procurators fiscal have not, by the present system, been exposed 
to any serious difficulty that I know of in the discharge of their duty ; but it may be 
suggested, as a measure tending to make the administration of criminal justice more 
efficient and less expensive, that, in any Act for regulating sheriff courts^ or for appoint- 
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ing circuit sheriff small-debt courts, provision might be made for the expense of criminal 
circuit courts, to be held by the sheriff, at different places of each county to try petty 
offences under the 7 Geo. IV. c. 29, s. 19 — 21 ; and the procurator or procurators fiscal 
be directed to prosecute such offences before such circuit courts, when committed in 
the district for wnich the court is held. 

(Signed) ROBERT THOMSON, 

70, Great King Street, 24th November, 1836. Shenff of Caithness. 



9 

Return by John Tait, Esq., Sheriff of Clackmannan and Kinross. 

A, I, The sum raised annually in the county of Clackmannanshire, under the name of 
rogue-money y has not been sufficient for defraying the expense of apprehending and trying 
delinquents ; but a supplementary assessment on the valued rent is yearly imposed by the 
Commissioners of Supply, in order to make up the deficiency. I do not see what advantage 
arises from thus keeping the nominal amount of rogue-money lower than is required ; but 
such has been the practice. 

2. These assessments above mentioned have been levied without difficulty, and their 
amount is made sufficient to defray the expense which has each year been actually in- 
curred in apprehending and bringing to trial delinquents^ as well as subsisting prisoners in 
gaol. In order, however, to the due prevention of crime, it would be necessary to have a 
much more extensive police force in the county than now exists — there being indeed 
nothing of the kind except a few sheriff-officers without salary, and who are paid merely 
their accounts for the work done by them. The sheriff is; at present, endeavouring to get 
a regular paid police or constabulary force established; but he foresees considerable 
difficulty in obtaining the necessary funds. The landed proprietors are, he understands, 
willing to assess themselves to a certain extent for that purpose ; but they naturally feel 
that a part of that expense should be borne by householders, who will derive great benefit, 
and more especially as a great proportion of the crimes are committed by persons in their 
employment. The procurator fiscal and the sheriff-officers employed by him are always 
paid once a-year. 

3. The collector of the county renders yearly an account of the rogue-money and other 
assessments, and of the application thereof, which account, with the vouchers, is audited by 
by the Commissioners of Supply at their meeting on the 30th of April. The account of 
the procurator fiscal is always remitted by the Commissioners of Supply to the sheriff, by 
whom it is audited, and the amount, as fixed by him, is ordered to be paid by the collector. 

4. No. 

5. The sums levied in name of rogue-money, as mentioned in answer 1, have never 
been sufficient to defray the charges of apprehending and prosecuting delinquents, and 
consequently no payment except those specified in tne Act has been made out of the 
said rogue-money. The supplementary assessment, besides supplying the balance re- 
quired for these purposes, is expended in defraying the expense of subsisting prisoners 
after trial, as there is no royal burgh in Clackmannanshire liable for such expense. 

6. No, unless it be the expense of some summary trials, which, soon after the passing 
of the Act authorising trials before the sheriff in the summary form, may have been in- 
advertently charged by the fiscal against Exchequer instead of against the county. 

7* I am not aware of any defects in the system of discovering and bringing to trial 
delinquents by means of a procurator fiscal. Practical difficulties do occur from the want 
^of a sufficient police to co-operate with him, and also from the intermixture of portions of 
•ther counties with Clackmannanshire, which facilitates the escape of offenders. 

8. No. 

9. I cannot say that any serious complaint upon this subject has been insisted on ; but 
I always find a general disposition on the part of the Commissioners of Supply to complain 
of the amount of the procurator fiscaVs account, although these accounts have not appeared 
to me to be overcharged, or to contain cases which was not to have been taken up by him. 

10. No. 

11. I have considerable doubts whether it might not be advantageous to remunerate 
the procurators fiscal by means of a salary instead of paying his account for the different 
acts of duty performed by him. This would put an end to the annual complaints as to the 
amount of his account; and I am inclined to think it would not lead to neglect or sluggish- 
ness in the exercise of his duty, stimulated by the gentlemen of the county, as he then 
would be, instead of retarded on account of the expense, as he now sometimes is. I know 
that at present fiscals are sometimes deterred from taking up slight cases, because they 
are afraid that their expense would be grudged by the gentlemen of the county. 

12. There is only one procurator fiscal in Clackmannanshire. 

13. In answer to this query, I think it is open to me to suggest the propriety of a legis- 
lative enactment, regarding which I have already communicated with the Lord Advocate, 
and been favourably received. I mean an Act for the purpose of dispensing with the 
necessity of backing warrants when granted by a sheriff against a person charged with 
having committed a crime within his jurisdiction. The present necessity of having such a 
warrant backed or indorsed by the magistrate of any other county into which the ofiender 
may have passed before it can be carried into effect in such other county, must, from the 
delay which it occasions, greatly facilitate the escape of criminals from justice in all coun- 
ties ; but it particularly interferes with the discharge of the procurator fiscaVs duty in 
Clackmannan8hire> from the intermixture of other counties therewith, the distance of these 
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portions from their regular authorities and the scarcity of resident justices therein. It 
^es not appear that there could be any objection to such legislative enactment, for the 
concurrence of the local magistrate is a mere form, and is granted as a matter of course. 

I have nothing further to suggest under this query, unless it be the allowance of a salary 
to the procurator fiscal, as stated in answer to query 11. 

The same answers apply to Kinross-shire, with the exception of answer 1. 

The whole assessment there levied has been under the name of rogue-money. For one 
or two years back, the amount laid on by the Commissioners of Supply was insufficient to 
defray the expenses, whereby an arrear was created. An additional sum has now been 
laid on, which will remedy this. 

(Siened) JOHN TAIT, 

Edinburgh, I4ih December, 1836. Sheriff of Clackmannanshire and Kinross-shire* 



Betims 
by Sherifi, at to 

RoKue Mooejr 
and Prosecutioaf. 

John Tait, Esq., 
Edinburgh. 



Return by Adam Duff^ Esq., Sheriff of Edinburgh. 

A. 1. The Act has hitherto in this county proved sufficient for the purposes mentioned 
in the Act and in the query ; but it might be expedient to give powers for employing the 
fiind for any purpose that would tend to the prevention of crime, and the protection and 
safety of the public 

2. No difficulty has occurred in getting the rogue-money asssessment imposed and col- 
lected. It is laid on annually. This was formerly done by the freeholders at their 
Michaelmas meetings ; and since the passing of the Reform Act, it is done by the Commis- 
sioners of Supply at their annual meeting at Michaelmas. Neither the procurator fiscal 
nor any other party is under the necessity of making advances, as a current account is kept 
at a bank for tne county rogue-money. 

3. The expenditure of the rogue-money is under the general superintendence of the 
sheriff throughout the year. The accounts of the expenditure are made out annually, — 
run from Whitsunday to Whitsunday, — and are audited by a committee of Commissioners 
of Supply appointed at the Michaelmas meeting. Previously to calling the committee 
togetner, the sheriff, who is convener, goes over the different accounts of expenditure, and 
examines the vouchers ; and the 'accounts and vouchers are then laid before, and passed 
by, the committee, who report to the Michaelmas meeting their having done so, ana their 
opinion as to the amount of the friture year's assessment. 

4. No. 

5. The payments made out of the county rogue-money consist : — 

1st Of payments to sheriff officers, constables, and others employed in the apprehension 
and detention of criminals for crimes (for the expenses relative to which the rogue-money 
is liable), and to persons examined in precognitions and summary prosecutions for those 
crimes, — of payment of aliment of all prisoners previous to trial, — and of allowances to the 
procurator fiscal and sheriff clerk there anent : tnese payments fall under the Bogue Money 
Act. 

2nd. Of aliment of prisoners convicted of crimes committed within the county of Edin- 
burgh, and confined m the Bridewell for the city and county of Edinburgh by sentence 
of the sheriff or other county magistrate. 

3rd. Of certain payments to sheriff-officers and constables for attending fairs and public 
markets, to preserve the peace and detect offenders. 

4th. Of payments to sheriff-officers and constables for acting in billetting soldiers re- 
moved from their stations on occasions of elections, and in keeping the peace at county 
elections ; and, — 

5th. Of the annual expense attending the county buildings, and also the expense of any 
advertising and printing relative to some county matters which it has been the practice 
to pay out of this fund. 

The statute for erecting and maintaining the Edinburgh Bridewell declares that the 
expense of alimenting and clothing all county prisoners shall be defrayed by the 
county, and therefore, although this expense and the other expenses under the second and 
subsequent heads do not fall under the Rogue Money Act, yet they are paid from that 
fund> because, if not so paid, they would have to be paid by a separate assessment laid on 
for the purpose. 

6. Some charges disallowed in Exchequer, as falling under the county rogue-money, 
have been afterwards paid out of that fund. Those expenses consist of charts made by 
sheriff-officers and others for apprehending and alimenting delinquents, and by physicians 
and others for examining dead bodies or persons hurt, before any regular warrant was 
obtained. 

7. None. 

8. No complaints made. 

9. None. 

10. None. 

11. It is not obvious what is the precise object of the inquiry with regard to ** the 
mode*' of remunerating. 

Perhaps the inquiry is. Whether the procurator fiscal should be remunerated by fees as 
at present^ or by a salary ? This is a question open to difference of opinion. But, on the 
whole, it rather appears that remuneration by fees is the most expeaient If on the one 
hand a salary would prevent there being any inducement to do anything that was un- 
necessary, on the other hand, there might be danger of there being less alacrity and 

S. L. /2.— 4. Y 
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activity than where each piece of business is paid for> and the pajnnent would not have, 
been so correot* a proportion to the troubUi ; and if there should be anywhere any tendency 
to do ftnytiiing unneeessary fortile sake^oHbe fees (which it is supposed is an extremely 
rare oecnrrenoe anywhere)^ it could be cfaedced by the ^eriff and Crown Counsel. 

It is a different question how fer the present fees on the different piece* of business 
are right and properly proportioned to eadi other. They diould be proportioned to the 
tiouble and responsibility. But it would require a minute examination and consideration 
of tiie detaib to give any opinion on the particulaoiBi. Perhaps in some of the larger 
counties the-emohiraents are larger than- necessary. On the other hand, if die fees were 
too mush bweredy they might be inadequate in very small oountieff. 

12. No. 

13. I am not aware of any; 

(Signed) ADAM DUFF, 

Sheriff of the County of Edinburgh. 



Gzaham 9p^n,'Efq., 
Edinburgh. 



Return by Graham Speirs, Esq., Sheriff of Elgin and Nairn, 

Elgin. Nairn. 

1. The funds so provided have proved 1. The ^nds so provided have proved 
sufficient. sufficient 



Elgin. 
2. No difficulty has been experienced 
in imposing and collecting the rogue-money. 
The assessment is made annudly, on the 
30th of April, and the advances of the 
procurator fiscal, which are chargeable 
against these funds, are repaid once a-jear. 



Blgin. 

3, Previous to the annual meeting on the 
SOthof April, the accounts of the expendi- 
ture of the rogue-money are audited by a 
committee of the Commissioners of Supply. 



Elgin. 



4. Never. 



Elchk. 

5; The rogue-money has onlv been 
applied to the purposes authorisea by the 
statute. 



Nairn. 

2. The mode of managing the rogue* 
money is more fully explained in the an- 
swer to querjr 5, to which it may be neces- 
sary to refer in explanation of the following 
statement :— A few years since, some of the 
heritors contended that the county was not 
liable beyond the amount of the annual 
assessment for rogue and police-mon^, and 
they in particular objected to any part of 
the expense of crimea committed within, 
burgh being diarged against the coun^. 
They, however, withdrew their oppodtion 
in consequence of the late sheriff, mr. Solici- 
tor-general Cumxinffhame, having given an 
opinion unfavourable to their vie^ro 

The assessment is imposed annually, on. 
tite 30th of April, when the advances of the 
sheriff-substitute and procurator fiscal fbr 
the preceding year are repaid. 

Nairn* 

3. The accounts of the disbursement of the 
rogue-money are annually lodged with the 
clerk of supply, on or before the 23rd of 
April ; and, at a preliminary meeting held ■ 
on that day, they are remitted for examina- 
tion to the sheriff-substitute, who, on the 
30th of April, reports his opinion to the 
meeting, and an order for payment is then 
made. 

Nairn. 

4. The only instance of susb, refusal oc- 
curred nine or ten years ago, when the 
Commissioners of Supply refused to pay the 
expense of some criminal proceeding^ before* 
the sheriff in cases which had occurred withs' 
in burgh. 

NMKtk 

5. No part of these funds' haa been ap^ 
-pMed per eofpressum to «iy other purposes^ 
than tliose specified in this query. It should, 
however, be mentioned that the roguo'money 
is not kept separate from the other county 
funds, and hence it may have happened that 
some part of it has indirectly been appUed 
in dennying the central expenees of the 
county. But this has not been the case for- 
ai^nsiderabletime, as for some years past 
the expense of the criminal proceedings has* 
greatly exceeded the amount of the assess- 
ment for rogue-money. At the same time 
that the annual assessment of 30^. 8^. Id. for 
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ELOIfQ. 

6. The expenses of advertisements and 
proclamations disaUowed in Exchequer, in 
the sheriflTs and fiscaVs accounts, have some- 
times been paid out of these funds. 



'TQgae awl police-nkoney is laid on, the 
edunty is ako assessed for what is called .a 
emUingeniJimd. The amount of this Mieai- 
meat is Woulated with reference to the 
whole aocooQtg due by the county, induding 
aao^clefioiencjr in therogue-miHiey^f or paying 
^tfaetflalane»of the colkelor and cleric, aasess- 
laeiit for higUaad xoads and bridges, pro- 
"CMdiugB^n jregard to*weights.and>iiiea8ureB, 
jpmtagm, and other claim* ^tgainat tiie 
ocHmty. 

If the ^speeial MSMvment of 30/. 8^. Id. 
for rogue and police^mooey should not be 
whoUy expended in criminal prooeedinffs, 
ihe surplus goes into the general fund for 
paying the * ether demands affainst the 
veounty. And, on the other iMinC *when the 
expense of the criminal proceedingsiexceeds 
.the amount of the -rogue-money, the dif- 
ference is paid out of the contingent fund. 
For some years past the criminal expenses 
have greatly exceeded the amount of the 
special asasasment, and the difference has 
accordingly been paid out of the contingent 
fond. 

Nairk. 
6. The following charges have been de- 




Aiid 



Bdinbaiglu 



frayed out of the county funds, which included 
the rogue-money : — 

1st. The ex}>enses of portions of precog- 
nitions taken in this county in regard to 
crimes committed in another county, and 
which appear never to have been reported, 
and were in consequence not allowed in £x- 
jchequer. 

'2nd. Dii^buFBements made by the sheriff 
-subatitute and prociurator fiscal to clerks and 
other persons employed in taking precogni- 
tions in other counties before justices of the 
peace, in consequence of the places being at 
-B great distance from the seat of the sheriff- 
AjSoci of such counties. Such parts of the 
precognitions having been disallowed in£x- 
/ chequer in consequence of not being taken 
before a sheriff. 

3rd. The expense of unreported precog- 
nitions, and of small sums bondjide disbursed 
*by the procurator fiscal and sheriff-substi- 
tute, which in Exchequer were considered as 
overcharges and disallowed. 

7. See answer to query 13.— 

The anvwer to this and the .remaining queries is applicable generally to both 
counties. 

8. I can only speak, from my own experience, of one complaint, which was lately made 
against the procurator fiscal for the county of Nairn, but which appeared to me to be 
perfectly groundless. The complaint was preferred in consequence of the procurator 
fiscal having very properly, as I thought, declined to apply for a general search-warrant 
for the discovery of stolen property. 

9. Not any. 

10. I have no improvement to suggest. The procurators fiscal should be frequently 
reminded to attend to the regulations of the. law officers of the Crown in regard to this 
branch of their duty. 

11. I think that the present mode of remunerating procurators fiscal is that which is 
best calculated to insure the efficient discharge of their duty in those places where there is 
not such an amount of crime as fully to occupy their time to the exclusion of other busi- 
ness : but where Ae time of the procurator fiscal is necessarily fullv occupied by his 
official Auties, I should imagine that Ae>mode of payment by a fixed salary might be less 
expensive, and -would not be attended with any compromise of the protection and safety of 
the public 

12. 1 have known instances of tiie expense of criminal proceedings being incveaoed by 
pjreicognitions — taken in the first instance by the procurator 'fiscal of the justices of peace 
— «being so defSsctive as to make itnecenairy to repeat the proceedings in order to the case 
being tried by the sheriff. 

13. 1st. 1 am of opinkm that, botti as regards Gie prevention of crmie and fhe deteetiofij 
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*^LSiierM&,aito of offenders, there is no measure so necessary as the appointment of at least one cx- 

»nd SiecaSoL. P^rienced criminal officer as the head of the criminal police of the district, who has been 

— .— trained to those duties in some of the large towns, and who should reside in every town 

^"*]5S ^^ ^'* ^^^^^ there is a sheriff's procurator fiscal, but no regular police force. Generally speakinc^, 

n urgb. sheriff-officers are not qualified to afford any efficient assistance to {nrocurators fiscal in 

conducting criminal investigations ; and there does not occur to me any mode of improT- 

ing them in a knowledge of criminal police except by placing them under the superintendence 

of a person of experience on that department. I would have this officer paid by a salary 

to be assessed in certain proportions on the county, and on those burghs in the district 

without a police. I believe that, with such assistance, procurators fiscal might discharge 

their duties with more efficiency, and that ultimately the criminal expenses of the district 

would not be increased by the appointment of this additional functionary. 

2nd. I think that in country districts it is desirable, as far as possible, that the whole of 
the criminal proceedings should be conducted by the procurator fiscal of the Sheriff* Court, 
and that when criminal proceedings have been instituted by the pi*ocurator fiscals of other 
courts, they should only be proceeded in by them to the stage of determining whether there 
is sufficient evidence for committing the accused. The proceeding should, at that stage;, 
be forwarded to the procurator fiscal. My reasons for this opinion are, first, that, as 
regards the administration of criminal justice, there is greater uniformity in punishments 
where cases are tried before the same judge, and there is less uncertainty as to the result of 
such trials where the procurator fiscal is a person of experience. Secondly, believing that 
nothing but experience will make an efficient procurator fiscal, I think that the effect of 
subdividing the criminal business among the fiscals of different courts prevents the 
sheriff^s fiscal, who is responsible for all the more weighty criminal business, acquiring the 
experience he might otherwise have. ITiirdly, the emoluments of the office of sheriff's 
fiscal ought, I think, to be such as to make it an object to the most respectable legal prac- 
titioners to possess it. By a late order of the law officers of the Crown, procurator fiscals 
in the Sheriff Courts are prohibited from acting as political agents, which, in many districts 
is a very profitable source of business, so much so that I think the prohibition might deter 
many an otherwise well-qualified agent from accepting the office of procurator fiscaL I, 
therefore, consider it desirable that the emoluments of that office should, if possible, be in- 
creased rather than lessened. And, upon the whole, I am of opinion that, in the adminis- 
tration of local criminal justice, the principle of centraUsation is the one best calculated for 
obtaining increased efficiency in the discharge of the fiaears duties, and at less expense to 
the public. 

3rd. I think it is deserving of consideration whether some provision should not be made 
for giving sheriffs the power of holding trials for summary cnmes, under 9 Geo. IV. c. 29, 
wherever they may be entitled to hold small-debt courts. In some counties, where the 
distances are very great, such a measure might be attended wi(h a saving in expense in 
bringing witnesses to the principal coui't. It may also happen that such crimes do pass 
unnoticed in the remoter districts, in consequence of the dislike of country witnesses to be 
put to the inconvenience of going a great distance to give evidence. 

I have only in conclusion to state, although perhaps not strictly falling under any of 
the queries, that both the sheriff-substitutes and procurators fiscal of these counties liave 
requested me respectfully to bring under the notice of the Commissioners the fact that it 
is often twenty months before they are repaid the advances they are obliged to make on 
account of almost excrj branch of criminal busine88--4br example, of preparing reports of 
criminal cases for the Crown Counsel — payment of witnesses on the trials — the expense of 
sending prisoners for trial to the circuit town — and when convicted, of transmitting them 
to the Hulks. They complain, and perhaps not without reason, that although the accounts 
of these advances are made up to Whitsunday, they are not paid till March or April 
following. 

(Signed) GRAHAM SPEIRS. 

Edinburgh, 2nd December, 1836. 



Note. 

The answers returned to the first and five following queries are made on the authority 
of the respective sheriff'-substitutes and procurator fiscals of Elgin and Nairn-shires. 

(Signed) 6. S. 



Return by Andreto Clephane, Esq,, Sheriff of Fife. 

A Clepliane Bm -^- ^- Quite sufficient. 
' Edkbui^. 2. None. The assessment is annual. The procurator fiscal is not under the necessity 

of being in advance. Some years ago I brought this matter under the notice of the 
county, and obtained a cash credit with the branch of the British Linen Company for 
500Z., which is operated upon by the sheriff and sheriff-substitute when money is required 
for the public service of the county. The rogue-money, as it is collected, is paid into this 
account, and the bank account is laid before the meeting of the Commissioners of Supply 
at the annual 30th of April meeting, when the ro^ue-money is laid on. 

3. The application of the rogue-money in Fife is vested entirely in the sheriff*. A com- 
mittee has been appointed to whom the audit of the rogue-money accounts is remitted. 
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an abatraei of ivhich is made up and laid before the meeting on the 30th of April. The 
e^wimittee, however, seldom nnd it convenient to attend^ and the whole is left to the 
aberiff. 

4. Never. 

5. No. But I have to explain. Many years ago a resolution was passed in the county 
that no charges should be defrayed from the rogue-mone^ fund, but sudli as the Act of 
Parliament contemplated. But there was this inconvenience attending that resolution ; 
that there were various expenses necessarily incurred by tlie county — such as printing, 
calling public meetings, &&, for which a fund v^ thus left unprovided. Again, there 
18 an establishment in the county of Fife, of a Preventive Police, m which a considerable 
constabulary force is employed on permanent pay ; and the county was advised that the 
expense of that establishment could not correctly be paid from the rogue-money. I pre- 
Taued on the county to vote the annual supplies as thus — 1, so much for rogue-money; 
2, so much for the preventive police ; and, 3, so much for general purposes ; and the 
receipts of the collectors were divided in that way. These different sums were moved for 
bj the sheriff, and, in the aggregate, they amounted to very little more than what had been 
usually assessed as rogue-money. 

6. When disalk)wances from the Exchequer accounts are made, on the ground that 
they are proper charges on the rogue-money, these are paid from the rogue-money, but 
no other that I am aware of. It may, however, happen that the auditor of accounts in 
Exchequer thinks that too much has been charged to officers or the like. If I am satisfied 
that the charge is not unreasonable. I allow it out of the rogue money, 

7. None. If there was not a procurator fiscal or a public prosecutor, the police of the 
connty would be in a very different state. 

8. Many. But there are no complaints made to the fiscal, or the sheriff, which are not 
investigated, though this may not be done by regular precognition. In such cases the 
fiscal makes his private investigation, and lays it before the sneriff for instructions. It is 
against the non^prosccution of complaints that I refer to, when I say that many complaints 
are made against the fiscal. It has not unfrequently happened that the parties have 
applied to the Lord Advocate, and an order has arrived to talce and report a precognition, 
Wnich having been done, and a considerable expense incui-red, the return has been, " No 
farther proceedings in this case." 

9. Ncmc. 

10« None. In a ereat many cases no precognition is taken. Private inquiries are 
merely made by the procurator fiscal, lliis uniformly happens in petty delinquencies 
suited for the Summary Court. When the procurator fiscal has any doubts on the subject, 
he applies to the sheriff for directions. 

11. 1 know of no better way of remunerating the procurator fiscal than the present one. 
They are paid exactly according to the labour and time employed in the business ; and, 
considering their constant labour and responsibility, I do not see that their charges could 
be less, though where there is much crime, the sum total of their accounts may appear 
large to those who are not aware of the business performed. The institution of criminal 
procedure before the sheriff in the summary form nas added greatly to the expense of the 
county, and to the procurator fiscaVs accounts. 

12. It is difiScult to answer this question. Undoubtedly in many cases it would be a saving 
of expense were the local authorities to investigate cases of petty offences ; but on the other 
hand, it not un&equently happens that they are done so unskilfully, that it costs more trouble 
putting matters to rights. JBut I would say that, in general, in petty cases it is a saving. 
In all cases of iBoportance the orders of the sheriff are to report them at once to the shenff 
ot the procarator fiscal of the county. 

18. 1 having nothing to propose. If the expenses of criminal procedure have increased, 
it is owine entirely to the increase of crime, or perhaps to the more rigorous investigation 
and punisnnient of offences, from the facility which the summary form of procedure affords 
of bringing all offenders to justice. 

(Signed) ANDREW CLEPHANE, 

Edinburgh, l7thNov. 1836. Sheriff of Fife. 



Returns 

by Sheriffs, at to 

Kogrue Honey 

and Proeecotionf.* 

A. Clephane, Bsq., 
Edmbuk'glu 



Return by James VAmy, Esq., Sheriff of Forfar. 

A. 1. The law on this subject has proved sufficient. The Act of Parliament, however, 
is defective, in as far as no provision is made for the mode in which the rogue-money may 
be made effectual in case payment were to be refused. 

2. No difficulties have been experienced. The assessment is annual, viz., at Michaelmas ; 
and the accounts of expenditure by the various iiscals, and also by the sheriff-clerk and 
clerks of the justices, are then examined, and orders for payment issued by the Com- 
missioners of Supply on the collector of the rogue-money, wnich are paid in Spring. In 
the course of the year, the sheriff-clerk occasionally applies to, and obtains from the sheriff 
orders on the collector for subsistence money to prisoners, expenses incurred in visiting 
lunatics, or other matters falling under the Act, which require to be immediately discharged. 

3. There is a county auditor who checks all the county expenditure of every kind once 
a-year, viz., at Michaelmas. 1st. The collector of the ro^uc-money produces to the auditor 
some short time before Michaelmas, and afterwards to uie county meeting, an account of 
the sums which he may have collected, and also the orders that may have been previously 
issued for payment and honoured by him. The difference constitutes the balance in his 



James L'Amy, Hm^, 
Edinburgh. 
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hands. 2nd. The sheriff-clerk^ the clerks of the justices^ a^d the different fiseds, pnKh|ce in 
like manner to the auditQr> and afterwards to the county meeting, their respective accounta.; 
the sheriff-clerk crediting such sums as he may hare received^ as before stated/ in th^ 
course of the year. Thus the amount of rogue-money collected, and the manner in which 
it has been disposed of^ are ascertained and chedced. 

4. Never. 

5. Yes. 

Ist. By Act 55 Geo. III. c. 69. sec. 3, the rogue-money is made applicable for defrayiiK 
the expenses incurred by the dieriff in visiting twice a-year the msuT-houses (private and 
piiblic) within the county. The fees received for licences to keep private mad-henaes 
(2/. 2^. for each lunatic), under deduction of certain small fees to the sheriff* deck, fim 
port of the rogue-money. 

2nd. By an Act passed in 1823 for erecting 4ind mamtaining a new court-isHmi, 
yeeord-^room, and other oflBces at Forfar, it is enacted " that the buildings hereby autho- 
vised to be erected, and the furniture for the same, shall be kept in repair and insiured 
Against fire in all time coming by the said commissioners out of tne county fund, ealled the 
bridge and rogue-money of the said county ; which fund is hereby charf^ed and chargeaUe 
with the expense of such repairs, insurance, and incidental expenses, mcluding a reason 
able sum to a person, to be appointed by the said commissioners, to take oharge of the 
fauildinffs. 

8rd. Various inddental expenses, for which there was no other fund within the power of 
the Commissioners of Supply, have at different times been paid out of the rogue-monejr, 
m.: — 

Postage of letters on public business. 

Salaries of clerk of supply, 20/. ; and auditor 5/. 5s. . 

Bent and taxes of militia depdt exceeding statutory allowance. 

Expenses of advertisements of meetings of supply, &c. 

Expense of striking fiars exceeding Exchequer allowance. 

Coals for the Sheriff Court 

Allowance for cleaning county buildings, 6/. 

6. When the fiscals of the justices take up a criminal case, the proceedings, after the 
party accused has been examined and committed for further examination, are transmitled 
to the sheriff's fiscal. If the sheriffs fiscal proceeds with the case and reports it to the 
Crown Counsel, the ^cpenses which Ae has incurred in the investigation are allowed him in 
Exchequer, but not the expenses incurred by the fiscal for ike justices, and therefore theae 
laat-mentioned expraues.mre qpaid out of the rogne^omoney. 

7. None. 

8. None. 

9. None. 

10. I have no suggestions to dffer on the qptaent mode of taking piecognitiQais. The 
rules already laid .down for the performance of that doty seem to be sufiBcient. 

11. Eisoak must be remunented either by fees or by a salary : both nre open to 
abuse. If fees are allowed, there may be a temptation to prosecute cases which ought not 
1o be brought forward, or to incur charges which might Jiave been avoided. On the other 
hand, imless the fiscal be a person in whom perfect confidence may be reposed, and who 
will not, fipom indolence or attention to private husinesft, neglect his public duties, cases 
may be passed over which ou^ht to have been investigated, or less activity bestowed on 
oases actually under investigation than are consistent with the public inlereat. 

I am rather inclined to think that an adequate salary, proportioned to the average of 
past years, is the better mode of remunerating the fiscals, at least in those large districts, 
such as Glasgow, Edinburgh, Dundee, &c., where their whole time is found necessary for 
the proper discharge of their duties. In such districts, where crime, and consequently 
expenses, are on the increase, this may be found to be the cheapest modeof retnunerating 
such fiscals. 

Some checks, too, might be introduced to meet any possible abuse where the fiscal is 
] aid by salary. 

1st. One check I introduced into my own county some years ago, which I found to be 
beneficial : — I directed the fiscal to keep a book with proper columns, showing the pro- 
gressive state of each case ; and I appointed him to exhibit the book to the sheriff each court 
day, by which means any delay or irregularity was at once seen and checked. 

2nd. It might also be proper, perhaps, in large districts to prohibit fiscals on salaries 
from acting as law afferits. This should insure their whole time to the duties of their 
office, and they would have no inducement to allow the interest of private clients to come 
into collision with the interest of the public. For example, the holder of a forged bill 
has an interest to secure a composition on the debt, and to consent, on that condition, to 
destroy the forgery. This would place the fiscal in a very awkward situation, were he 
acting as the private agent of the party, in consenting to a proceeding to which his duty 
as public prosecutor was opposed. 

3rd. Lastly, the fiscals, as a further check, might be required never to refuse or even 
to delay to investigate any case to which their attention may have been called, without the 
approbation of the sheriff. 

I may farther be allowed to remark, that the office of public prosecutor within the county 
is one both important and honourable ; and therefore it is not any way improbable that, if 
adequate salaries were given in large districts to the sheriffs fiscals, the office might in 
time become an object for members of the bar, which would be very beneficial indeed fiir 
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the public. There would be nothing degrading in their holding, under a comrnisnon from 
the sheriff^ a situation or appointment important to the public, honourable in itself, and 
one requiring considerable te^al talents for the due investigation and prosecution of crime. 
But so long as the o£5ce is paid by solicitor's fees a member of the bar could not, with any 
propriety, aoeept of it. The office of sheriff-substitute, under the appointment of the 
sheriff, is noio held generally by advocates, and I have no doubt that the office of iisoal 
would also rise in respectabili^ were it filled by a member of the bar. Tke duty of cm^ 
ducting a trial before the sheriff and a jury is the proper business for an advocate. 

12. 1 cannot state with any degree of precision whether the expense of criminal proceed- 
ings has been increased from procurators fiscal of different local courts being employedi 
But I think it would be very expedient that the whole criminal business wimin the 
CDunty^ ^ould be devolved on the sheriff's fiscal, with the exception of small police cases- 
within burgh. It seems to be better that the duty be committed toime than to many. 
There will oe more responsibility secured, and the public interest bettor attended to. In 
cases, too, of difficulty or delicacy, the sheriffs fiscal has instant access to the dberiff for 
advice. The duties oPthe burgh and justice's fiscal' ought to be confined to applications 
ftrr apprehending criminals, search-warrants, and the like. But the examination of persons- 
accused, and the preco^ition of witnesses, should in every case be devolved on the sheriff's 
fiscal; and alii remits firom the Police Courts should be made to the sheriffs fiscal alone. 

Upon him, too, should be devolved the whole duty of revising and serving indietments 
to be tried before the Court of Justiciary,, and of corresponding with the Crown Counsel. 
It appears to me inexpedient to divide the duty amongst difierent officers. The fiscal 
who has taken the preco^pxition nmst be the fittest p^nson.to asdbst the Crown Counsel in 
avoiding verbal errors in the names and designations of the witnesses, and description of 
articles to be produced in evidence. The duty of the sheriff clerk, and his connexion 
with the criminal investigations going on, should cease with his putting the fiscal in 
possession of a warrant to apprehend persons accused, or to precognosce witnesses. The 
wdiole othcE duties attending the investigation should be committed to the sheriffs 
fiuBcal. 

13. rhave already suggested* everything to which this query relates which has occurred 
tome. 

Edinburgh, 27, Northumberland Street, (Signed). JAMES L'AMY. 

10th November, 1836. 
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Retwrn.by. Gecrga Jiouglus, Esq^, Sheriff (^ Kintaxdine. 

A\ L The law> providing^nds for the apprehension and bringing to trial of delinquents, George DougU«, Saq., 
as established' by the Rogue Money Act, has proved sufficient in this county; Stonehaven. 

2: No material difficulty has been experienced in getting the assessment necessary for 
the due prevention and repression oi crime regmarly imposed and collected. The 
assessment hasbeen annual at the Michaelmas Court, but no fund has been provided to 
prevent the necessity of advajices by the procurator fiscal during the currency of the year ; 
nor have the sums paid" out by the procurator fiscal, in cases chargeable in Exchequer, 
been advanced from the rogue-money ; the procurator fiscal having hitherto lain out of 
such advances until reimbursed from Exchequer, at the average distance of fifteen months 
fitem the time of advance. * 

3. The application of the rogue-money is checked by a committee of the Commissioners 
of Supply, named by them annually for that purpose, who audit all claims given in, and 
report to the Commissioners, by whom, at their general meetings, the accounts are then 
passed; and authorised to be paid. Some of the accounts are passed at the general' meet- 
ing held on 30th April, but the ^eater part at the annual Michaelmas meeting. The 
accounts are audited by the committee immediately before each of these meetings. 

4. The Commissioners of Supply have never refused to assess themselves for any charges 
for x>olice sanctioned by the sheriff. 

5. Payments have been made from time to time out of the rogue-money of this county 
for other purposes besides that of defrayins^ the expenses specified in the Act; as referred 
to in this query. The other purposes to which' the rogue-money has been applied are as 
fidlow, viz : — 

Piiyment of gaoler's salary. 

Expense of. medical attendance on prisoners, and medicines. 

Repairs and furnishings to county gaol and court house. 

Insurance of gaol and court house, which are under the same roof. 

Books for use of prisoners. 

Allowance to clerk of supply for acting as county clerk, assisting at the examination 

of Yogue-money accounts, &c. 
Sheriff clerk s account for criminal proceedings, and outlays connected with county 

business. 
Justice of peace clerk's account for public business. 

Expenses connected with weights and measures, including salary to keeper. 
Billet masters' salaries. 

Allowances to constables for keepmg the peace at county elections. 
Expense of county petitions to parliament 
Expense of advertisements relating to county business. 

6. None since the present procurator fiscal was appointed in 1828. 

7. 8, & 9. None. "^ "^ 
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10. The sheriff has no improvement to suggest on the mode of taking precognitions at 
present adopted by his procurator fiscal^ which combines despatch with efficiency, and 
occasions less expense to the public than under the old system. 

1 1 . The present mode of remunerating the procurators fiscal appears to the sheriff, upon 
the whole, to be expedient, and it does not occur to him that there is any practicable way 
of abridging this expense consistently with the protection and safety of the public; the 
rates of payment being very moderate, and not affording more than a fair remuneration to 
a public officer whose duties are of so delicate and important a nature, and who acts 
under so serious a responsibility. Whether the substitution of a fixed salary in lieu of the 
present mode of remuneration would be more expedient and economical is'a question on 
which the sheriff is not prepared to give a decided opinion. There would certainly be 
some risk, in that case, that ttie procurators fiscal might become less active and zealous in 
the discharge of their duties. 

12. Not for the list seven years. 

13. The sheriff has communicated with the procurator fiscal of the county in regard to 
the matters embraced in this query, and begs to refer to the answer returned by that 
officer to the similar query addressed to him by the Royal Commission as expressing the 
views which the sheriff entertains on the subject 

(Signed) GEORGE DOUGLAS, 

Stonehaven, 4th Nov. 1830. Sheriff of Kincardineikirt 



Return by A. Alison, Esq., Sheriff of Lanarkshire. 

A. Alison, Yaq,, A.\. If the law, providing for the levying of the rogue-money for the county of Lanark, 

Glasgow. were properly established and acted upon, I am of opinion that it would prove adequate 

to the purposes of the mere apprehension and bringing to trial of delinquents ; but as 
that fund is at present administered, it is extremely inadequate to the purposes for which 
it was destined. It is raised by vote of the Commissioners of Supply at their annnal 
county meeting, held at Lanark on the 30th April, and the great object with those gentle- 
men, as with most other persons subjected to an assessment, is to get it lowered as mudi 
as possible. No money is ever placed in the sheriff's hands with a view to pay the ex- 
penses of persons engaged in the apprehension of criminals, or in the conducting of pre- 
cognitions, althoufi^h the individuals employed, particularly in the first department, are 
necessarily in so humble a rarik of life that immediate payment is genenulv reqiurei 
The consequence is, that either the sheriff or procurator fiscal must, out of their own 

f)rivate funds, frequently advance the sums requisite to persons so employed, who cannot 
ie out of their money ; and the procurator fiscal of this county is constantly in this way 
in an advance of three or four hunared pounds. No part of this sum> it is well known, can 
be recovered from Exchequer sooner than fifteen months after it has been eiroended, and no 
money is voted by the county, excepting at their annual meeting in April, from the 
expenses of the year preceding. Even ^en the accounts come to be rendered to the 
Commissioners of Supply, tliey are extremely unwilling to sustain them ; and it is only by 
no inconsiderable personal exertion and influence that I have hitherto been able to get 
even the most necessary accounts passed at the county meeting. Nor have I alims suc- 
ceeded even in that ; and at the last meeting, on 30th April, 1836^ when I brought fomrd 
a claim for 32/., which had been due for many years to tne widow of the late Mr. Neikon, 
a most respectable surgeon in Glasgow, who had been long employed by my predecessor 
in the course of precogpiitions, I experienced so much opposition that I deemed myself 
extremely fortunate in being able to effect a compromise by agreeing to take 20/., instead 
of the 32/. which was justly due. 

Although the sheriff's charges for the apprehension and bringing to trial of delin- 
quents, so far as not allowed in Exchequer, nave hitherto been paid, uiough often altera 
considerable delay, by the Commissioners of Supply, yet this has always been done afte a 
^eat deal of jumbling and discontent. These feelings have lately, in consequence of the 
increase of crime in the county, risen to such a height that the Commissioners of ^^fh 
have prepared a memorial for the opinion of counsel as to whether they are not entitJed 
to resist altogether a large class of expenses which have hitherto been defrayed from the 
rogue-money, and, in my humble opinion, beyond all doubt> are chargeable on that isnd. 
The class of cases to which their objections apply, embraces cases of sudden death m 
which a precognition is taken ; but after the investigation has been made, no ulterior jjro- 
ceedings are directed to be adopted by Crown Counsel, or deemed necessary by the sheriff; 
prosecutions under the recent Acts against Night Poaching, and in general all expenses of 
apprehension and precognition in cases which are not followed by trial before the sheriff. 
The objectionable charges also they hold to include all charges whatever for frev^^ 
po/tc^, which they strenuously maintain should be paid cither by the parties who ^PP*?*^ 
protection or by the Exchequer, in bcjialf of the general government of the country, ^a 
80 far has the opposition to this class of charges l^en carried, that the procurator ^®^^ 
never yet been repaid by the Commissioners of Supply the very heavy expenses i^^iffW 
by him upwards of three years ago, under the express d;irections of Lord Advocate Jeflwyi 
in consequence of the establishment of a local police and guards at Maryhill and other 
places, where combination riots to a great extent were going forward, and property to w 
enormous amount was threatened with destruction. The ground on which they object to 
the refunding these expenses is, that however just it may be that the sheriff or procurator 
fiscal should be indemnified for these charges by some party or other, yet it is unreason- 
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al)lc tha^ it should fall exclusively upon :ands or houses which the Commissioners of Sup- 
ply have alone a power to assess. But it is humbly submitted that whatever good reason 
this may aflPord to the Commissioners of Supply to apply for an alteration of the Act under 
which they assess in Parliament, so as to make it include manufacturing or commercial 
wealth, it affords no reason at all why, standing as the law now does, they should decline 
to pay these charges directed by the Lord Advocate, and essential to the peace of the 
county, and which, being uniformly disallowed in Exchequer, must fall upon the private 
funds of the sheriff or procurator fiscal if the present state of matters is not altered by 
legislative authority. And in the event of riots occurring, or combination, assaults becom- 
ing frequent in the course of the next year, which from the present appearances indicating 
a commercial crisis there is too much reason to fear may be the case, I am utterly at a 
loss to know in what way any preventive or protecting police can be established in any 
part of the county teyond the limits of its burghs, or, if such a police force is impera- 
tively called for by the necessity of the case or the instructions of the Crown Counsel^ 
to what quarter 1 am to look for reimbursement of the costs with which it may be 
attended. 

As a strong instance of the extreme difficulty experienced in this county in obtaining 
repayment from the Commissioners of Supply of any charges for preventive police, I may 
mention that it was with the utmost difficulty, and only by the seasonable assistance of 
Mr. Brown, factor to the Duke of Hamilton, that I succeeded in obtaining from the Com- 
missioners of Supply, on 30th April, 1835, repayment of the sums advanced for defraying the 
expense of the constables and police directed by me to be stationed at each polling 
station in the county, on occasion of the general election in January, 1835. The charge 
was very moderate, being as far as I recollect, only 30/. or 40/. for the whole county, 
and the Preventive Force was imperatively called for from the excited state of the public 
feeling at that period. And from the increasing repugnance of the commissioners to 
admit any claims for the charges of preventive police, I do not entertain any sanguine 
.hope that, on the occasion of a next general election, I will succeed in obtaining from 
them any such charges, how imperatively soever a protecting force may be called for at 
the different polling stations from the general state of feeling in the country. 

As a proof that this repugnance, attended with such annoying effects to myself and the 
procurator fiscal, and so completely fatal to the establishment of any effective police in the 
county, is not likely to be removed by anything short of legislative enactment is, it is to 
be feared, pretty clearly proved by the fact, that this strong anxiety to diminish the roffue- 
money, and throw off all charges for preventive police, has grown up at the very time when, 
in consequence of the admirable arrangements of Mr. Brebner ana the commissioners of 
the Olaseow Bridewell, the expenses of maintaining prisoners after sentence has been so 
much reduced that it amoiints only, for each prisoner, to one pound ten shillings per 
annum ; and the whole sum paid by the city of Glasgow and county of Lanark to the 
establishment, after deducting the sums received for earnings by prisoners, did not exceed 
the sum of 360/. for the last yeat, of which two-thirds was defrayed by the oity. In con- 
sequence of this circumstance, the assessment on the rogue-money for the county has beea 
reduced, in the last three years, to one half of its former amount. When the repu^ance 
to any assessment for the purpose of a pteventive police, and many classes for the charges 
of precognitions formerly in use to be paid has grown up, even under these circumstances 
there is little room for hope that it can be overcome by anything short of a legislative 
enactment. 

I have no hesitation in expressing my firm conviction that it is absolutely impossible for 
the peace of this county to be adequately preserved unless a general police is established 
for its whole extent, or, at all events, for tne Lower Ward. The total population of the 
county of Lanark, exclusively of the Royalty of Glasgow, by the enumeration in 1831, 
was, — 

Barony Parish 77,385 

Gorbals 35,194 

Landward part of Lower Ward 14,410 

Middle Ward 64,743 

Upper Ward . . • .• 35,211 

Total . 226,943 

And at the present moment the population is certainly not less than 250,000. A 
tolerable preventive police exists tor about 120,000 of these inhabitants, being those 
residing in the suburbs of Glasgow, though beyond the Koyalty ; but for the remainder, 
amounting to about 130,000, there is no preventive police whatever. In Hamilton, 
Airdrie, and Lanark, there are indeed a few burgh officers, but their jurisdiction does not 

fo beyond the limits of those burghs, and although they may be adequate for the appro- 
ension of thieves within their own bounds, they are totally inadequate to preserve the 
geiieral peace of the county in the event of any serious riot or disturbance. I have 
Sequent applications made to me for the assistance of a police force, to protect the vast 
manufactunng establishments in different parts of the county, particularly the iron-works 
near Colt Bridge, the great cotton manufactories at New Lanark, the lead-mines at Lead- 
hills, or the immense manufactories and colliery establishments scattered over the whole 
Lower Ward. In such cases I am extremely at a loss how to act. I have neither a sing^le 
policeman at my command, nor a single snilling of public money at my disposal. 1 he 
Glasgow police, although most numerous and efficient within their own bounds, are not 
S. L. A— 4. Z 
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bound to go beyond those limits; and tbcy will not do so unless their travelling charges 
are provi&d for from some quarter or other. I have always experienced the utmost 
courtesy and alacrity from the officers at the head of that admirable police, in rendering 
me assistance beyond the limits which they are legally bound to go, but on all such occasiona 
I have the utmost difficulty in getting reimbursement of the necessary expenses from any 
party whatever. Last summer, in consequence of a general strike among the miners at 
Leadhills, the most urgent representations were made to me of the necessity of sending a 
strong police force to that quarter, but as I had not a single police officer for the county at 
my command, I was obliged to inform tl% proprietors tlmt I could do nothing but send 
them up a body of the Glasgow police at tneir own expense; but they declined this pro- 
posal> and applied to Lord John Russell to have a body of the military sent up, which was 
accordingly done. 

In all such cases it is to the last degree inexpedient that the military should be em* 
ployed in the first instance, at least before the civil power has been overcome. But in 
the present instance it was unavoidable, as no civil force whatever existed to send up» and 
if there had been such a force, the sheriflF had no funds to defray the expense of the 
transmission and maintenance of a body of policemen, and h^'dly any prospect of getting 
reimbursement of these expenses from any quarter if advanced by himself. 

Sheriff officers and their concurrents constitute no force whatever for the protection of the 
peace of the county, because they are merely legal practitioners, like advocates or 
attorneys, who are not bound to do anything unless specially paid for it. And experience 
has abundantly proved that the constabulary force, or posse comitatus — which the weriff is 
by law entitled to call out, however effective, on a pressing emergency, and when the 
public feeling of the majority has been strongly excited — cannot be relied on for any 
permanent or durable efforts of watching against aggression. In truth, such a tumultuary 
Ibree is often productive of more danger than that against which it is intended to guara. 
A striking instance of this occurred ai; Airdrie on 12th July, 1835. A few days pre- 
viously the sheriff had received authentic information that a serious outrage was me- 
ditated by the Catholics, who were to assemble from all quarters, on a body of Orangemen 
who were expected to walk in the procession ott the anniversary of the battle of the Boyne. 
I issued ana placarded in every quarter in the neighbourhood a strong prodamation 
against the rioters on such an occasion, and directed the sheriff substitute of the Middle 
Ward to proceed early in the morning to the spot, and swear in a large body of esetro 
constables. He did so, and behav^ with the utmost energy and judgment on the 
occasion ; but as he had no police force to obey bis orders, the Orangemen insisted on 
walking in procession : the Catholics immediately attacked them with great force, and as 
the rineriff substitute had no means of putting down one mob but by raising up another, 
the town became the scene of violence, aisorder, and bloodshed, until about four o'clock in 
the aftemopn, when I put a stop to the tumult by arriving with a squadron of cavab v 
from Glasgow. And to such a height did the heat and resentifoent consequent upon such 
an excitement arise, that after a week's watching, anxiety, and terror, the Protestant party, 
in their turn, made an attack upon the Catholics, plundered and gutted a house wii. 
chapel, again rendered the interposition of myself and tlie military necessary, and 
ultimately got one of their body transported for fourteen years. In consequence of these 
outrages, I prevailed on the magistrates of Airdrie to establish a small force of paid 
police within their bounds, and though they consist of only four men, yet they have 
already been of great service in tranquillising that hitherto disorderly burgh. 

On all the highways, also, of the county beyond the limits of the Glasgo^v police, the 
utmost inconvenience and most serious evils are experienced from the total absence of any 
police whatever to check, or bring to punishment, delinquents for any disorders committed 
on the roads. At present the carters and drivei's on the roads generally, daily and 
hourly, violate all the Turnpike Acts with impunity. Individuals who witness their mal- 
practices, or suffer under their, insolence, which is very frequently the case, oflen threaten 
a prosecution ; but after the resentment has cooled, they hardly ever carry it into effect 
The inspectors appointed by the turnpike trustees rarely bring any action for penalties, 
though entitled bylaw to do so; and there are no patroles in this, as in some other 
counties, appointed by them to perambulate the highways. In short, there is no pre- 
ventive police whatever for the enforcing of the-law in this or any other particular. 

Not only does it appear to me to be indispensably necessary that some general paid 
police should be established for the whole county, but experience has induced in my mind 
a firm conviction that this great and important object wul never be properly carried into 
execution unless the imposing and levying of the requisite funds is either intrusted to 
Parliament and the general collectors of the state revenue, or devolved upon com- 
missioners nominated by the county, who shall be absolutely enjoined to assess for the 
amount of the sums required either by the sheriff, or other authority, subject only to an 
appeal to the Court of Justiciary in the event of improper charges being brought forward. 
I am perfectly convinced by experience, that if these commissioners are elected, cither by 
the •Commissioners of Supply or by the parliamentary electors for the county, they will, 
if the least discretion is allowed to them in regard to the charges to be allowed, proceed 
upon the principle now followed by the Commissioners of Supply, of objecting to every- 
thing beyond a fanciful line drawn by them with a view to keep down the assessment, or so 
starve the establishment in every department as to render it almost entirely nugatory 
for the purposes either of the prevention, detection, or punishment of crimes or protection 
of property. 

1 would therefore, in the strongest manner, recommend that if any legislative measure is 
to be introduced on the subject for the establishment of a Rural Folice, the purposes to 
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which it is to be applied should be most minutely and anxiously specified^ and the commis* Beltint 

sioners, if the matter is not confided to the general administration of the empire, should be ^y Sheriffis Mto] 
eif joined and required to assess for all the dutrges requisite by the sheriff, whetier for the and*S^i^2L 
detection or punishment of crimes, or the general peace of the county, subject only to an — — 

appeal to the Court of Justiciary or any other quarter, in the event of his bringing forward * ^* Aliwn, £i^ 
improper claims. G4«pgow, 

As a strong instance of the way in which the most necessary Acts of Parliament aie 
rendered nugatory by having their execution intrusted to persons to be nominated by the 
rate-payers, unless that nomination is declared imperative and liable to be enforced by 
proper penalties, I may allude to the case of the Glasgow Court House Bill, which provides 
for the construction of a Court House and other accommodation in Glasgow adequate to 
the criminal and civil business of that district, and buildings for the business of the sheriff, 
sheriff clerk, and procurator fiscal of the county, who at present provide such accommoda- 
tion at their own private expense, and for providing for the security of its valuable 
veoopds, which at present are exposed to the most imminent danger of being destroyed by 
fire. This bill passed both Houses of Parliament, and received the royal assent in Apnl 
last. Though the Turgent necessity of carrying this Act into execution is universally ad- 
mitted, and the evils it is intended to remedy, have been loudly complained of for many 
jrears past by the judges of the supreme civil and criminal courts, and all persons con- 
neetea with the administration of justice; yet such has been the terror of unpopularity 
excited in the town council of Glasgow in carrying this Act into execution, in consequence 
of a dispute that has ^ot up in the city between the owners and tenants of heritable property 
as to thejustice of the principle of assessment laid down in the Act, that they h&ve formally 
refwted to obey its enactments or appoint commissioners^ in consequence of which this Act, 
obtained at an immense trouble and expense, and with the consent in the first instance 
fcoth of the city- and county, is never likely to be carried into effect, although the subject 
of disf>ute between the parties is the wretched trifle of two pence in the pound upon the 
rental of the properties in the police books, and that for six years only. 

2. From what has been stated under the preceding answer, it may be gathered what 
difficulties have been experienced in the way of getting the necessary expenses for the pre- 
vention and detection of crime imposed. I am not aware that, when once imposed, any 
difficulty has been experienced in its collection. I do not know whether the roguc-moaey 
is leviea annually, or more than once a-year, but I should rather suppose annually only. 
At all events no payments are ever ordered by the Commissioners of Supply, excepting at 
their avnual meeting on the SOtli of April ; and in cases which appear to be unusual, or 
against the granting of which the commissioners feel a repugnance, it is usual for them to 
remit the claim to a committee to report at their next annuul meeting, a year after ; and 
in this way they contrive frequently to stave off the payment of the most urgent claims 
which tliey are unwilling to pay for a course of several years. It has been already men- 
tioned that Mr. Salmond, the present procurator fiscal, is in advance to the extent of about 
400/. for actual outlay, a considerable part of which is above two years old. 

3. The application and distribution of the rogue-money is checked by a committee of the 
Commissioners of Supply, but of which neither the sheriff nor any official functionary that 
I am aware of is a member. The auditing, so far as I know, takes place on the eve of the 
«nnui^ meeting on the SOth of April. 

4. It has been already mentioned that the Commissioners of Supply have presented a 
memorial to counsel, containing queries whether they are bound to pay for the charges of a 
preventtre police ordered at anytime by the sheriff, or by the Lord Advocate, and that in 
the mean time they have delayed payment of several hundred pounds expended by the pro- 
curator fiscal for such charges for between two and three years. 

5. The Commissioners of Supply have never applied the rogue-money to any other pur- 
poses than those specified in the Act, and have no intention of doing so. 

6. Several charges disallowed in Exchequer have hitherto been paid from the rogue- 
money, as, for example, the expense of prosecutions before the sheriff where offenders are 
brought to trial Tne expenses of proceedings chiefly objected to by the commissioners in 
the sneriff^s accounts are, those in which a precognition or proceedings have been taken^ 
but where no prosecution has followed, either in the Justiciary or Sheriff Courts, and all 
charges for any preventive police of any kind in the county. 

7. I have experienced no defects whatever in the system established for discovering and 
bringinff to trial delinquents by means of a procurator fiscal, excepting those arising from 
the totaJ want of any paid police for the prevention or detection of crimes, which are very 
great and daily increasing. 

8. No complaints whatever have been made to me as to the vigilance and activity of the 
procurators^ fiscal in the county; on the contrary, I have everywhere heard the highest 
eulogiums on their activity and skill in their various departments ; and these commend- 
ations appear to me to be perfectly well founded. 

9. 1 have never heard of any complaints against the expenses^ of the procurators fiscal. 
The ground of complaint or objection always was, not that the accounts of these gentlemen 
were overcharged or unduly swelled, but that the greater nroportion of them luiould not 
be charged against the county at all, but paid either by the Exchequer, by the persons 
requiring the assistance of the law, or by a general contribution am6ng the inhabitants, 
for which there is neither law nor practice. 

10. No improvement appears to me to be cither called for or practicable in the present 
mode of taking preoognitimis, so &r as the procurator fiscal is concerned. 

11. CoBsid^iag the immense trouble to which procurators iiscal in this county ore 
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exposed^ particularly in the Lower Ward, and the constant annoyance to which they are 
subject by the complaints of the poorest classes in society, I do not* think it would be 
either safe or expedient to adopt any other mode of paying them than that at present in 
use. Persons in high official situations, and chosen from the higher classes at the bar, 
may be intrusted with the discharge of official duty from the influence of principle and 
conscientious feelings, but I have great doubts whether the same check in conduct could 
with safety be exclusively trusted to in the case of the agents, or other inferior practitioners 
by whom the situations of procurators fiscal ai*e generally filled. Considering how 
extremely irksome and laborious that office is, especially in great cities, and considering 
also that three-fourths of the occupation of these functionaries arises from complaints 
made by the humblest classes of society, I have the greatest doubts whether the requisite 
degree of civility, attention, and energy, could be relied upon in the discharge of their 
important duties on any other principle than by the constant consciousness that the 
amount of their emoluments will depend upon the business which they did. I have not 
observed that the present mode of paying procurators fiscal has ever led, either here or 
elsewhere, to improper business being undertaken, or, if undertaken, beine improperly 
swelled. And, considering the extremely laborious nature of the office of procurators 
fiscal in this county — the heavy advances under which they are constantly kept for the 
public service — the tardiness of payment, both by Exchequer and the county — and the 
necessity to which they are exposed of paying for their own offices, fuel, stationery, &c., 
instead of having them proviaed by the public, as is the case in almost all the other 



counties in Scotland, I am decidedly of opinion that their present emoluments are 
rather under than above the proper amount. 

I do not know whether the expense of criminal proceedings has been increased 



12. 



through procurators fiscal of different local courts being employed in the prosecution of 
crime ; if they have, it can only have been in consequence of crime having been more 
thoroughly sought out and investigated in consequence of the competition of these local 
functionaries, an effect which it is certainly not for the benefit of the public interests 
either to check or diminish. 

13. The only improvements which I have to suggest for the more effective and econo- 
mical discharge of their duties by procurators fiscal, is the establishment of a paid police 
for the county, and either the establishment of a board of commissioners to levy the 
charges necessary for such a force, under legislative authority, or the levying of the 
requisite funds, and placing them at the sheriff's command, by the general collectors of 
the revenue of the county, as may seem most advisable o the Honourable the Law Com- 
missioners, or to the legislature. t 

Humbly submitted by 
(Signed) A. ALISON. 

Sheriff's Office, Glasgow, Nov. 19th, 1836. Sheriff of Lanarkshire. 



Additions to the Answers by the Sheriff of Lanarkshire. 

In conclusion, there are two points to which the respondent begs to draw the attention 
of the Commissioners, as essential in his opinion to a right discharge of the criminal 
law. 

The first is in regard to precognitions taken under an application at the instance of a private 
party, with concourse of the procurator fiscal. Such applications are in this county very 
frequent, much more so than m any other part of Scotland, in consequence of the great 
number of bankrupts and fraudulent debtors who take shipping here for the United 
States. In such a case the magistrate, who is called upon to commit, is put in the most 
embarrassing situation, and in fact he can hardly avoid committing against the one party 
or the other great injustice ; for as the law recognises the right of the private party to 
prosecute in ms own name, with concourse of the procurator fiscal* it must of necessity 
recognise the right of the private party with a similar concourse to apply for the interim 
commitment of the accused party. Now when this is done, which is of constant occurrence 
in this city, What is the sheriff to do ? Is he to commit de piano, without any inquiry or 
precognition at all, upon the mere assertion of the prosecutor ? That can hardly be 
maintained, because it might often lead to the most frightful injustice. As, for example, 
if an insolvent private party, out of pure malice, which may sometimes occur, charges the 
most repectable person in the kingdom with an unbailable offence, which may necessanly 
lead to his imprisonment for a very long period, the natural remedy would be for the 
sheriff to take a precognition, and then judge whether there i& a, prima facie csLse made out 
for committal. But this the court have expressly reprobated jn several cases, particularly 
that of Bogle v. Yuille, in 1787, as applying the machinery of the criminal law to an im- 
proper purpose, and in consequence of these directions, precognitions before committal in 
sucn cases must be discontinued. As matters stand, therefore, the magistrate is called 
u^on to commit periculo petentis without SLXiy inquiry, and as the private party is often 
utterly insolvent, there is no responsibility whatever incurred to the sufferer by the 
injustice. 

It seems no protection against these evils that the procurator fiscal may make inquiries 
before he gives his concourse : — it is impossible he can do so with sufficient discrimina- 
tion and accuracy without taking a precognition, which the law discourages. It is un- 
reasonable mqreover to subject that officer, without any remuneration, to the burden of 
making such inquiries, or of forming a judgment for which he may be rendered civilly 
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responsible in damages upon such garbled and partial information as would be laid before 
him on such occasions. Nor does it seem very expedient to give power to the procurator 
{seal, by giving or refusing his concourse, from such limitea information, to compel the 
sheriff cither to grant or to withhold a warrant of committal, which may either have the effect 
of inflicting a grievous and irreparable injury on an innocent party, or of allowing a guilty 
criminal to escape. 

The second point is, that, notwithstanding all the statutes that have been passed upon the 
subject, there is yet no adequate protection in the law to sheriffs or procurators fiscal against 
malicious and groundless actions of damages. Although there are several statutes on this 
subject which appear to have been passed for the protection of magistrates, yet they all limit 
the protection to cases in which itisnot alleged that the proceedings were adopted maliciously, 
and without probable cause. And in regard to the procurator fiscal, even this slender safe- 
guard is wanting. Such as it is, however, it is easily and now constantly eluded by the simple 
device of inserting in the libel, without any grounds whatever, the a'llegation that the 
acts complained of were done ." maliciously, corruptly, and without probable cause." 

The object of doing this is bv no means to get the merits of the case tried either by a 
court or a jury, but to terrify the defender by the prospect of a hopeless and costly litiga- 
tion with an insolvent pursuer into a compromise of the most absurd and unjust action. 

The way in which the agent for the pursuer in such cases, who is almost always insolvent, 
reasons is this : I will go into court with an allegation, no matter though absurd as that 
two and two make five, that the procurator fiscal and magistrate, or both, have committed 
gross injustice, maliciouslv, and without probable cause, against my client. He is utterly 
insolvent, and Uiat the defenders well know : to defend themselves against the action to its 
close, will cost them at least 200/. ; they will willingly give the pursuer 100/. to discharge 
the action in limine, two-thirds of whicn will go into my pocket. 

Substantially this is the principle on which the greater part of these actions are founded, 
and numerous cases occur in practice, where the grossest possible injustice is committed 
by insolvent parties upon mentorious public officers. 

The only way to remedy this injustice, it is- submitted, would be to declare by statute 
that it shall not be sufficient for the party instituting such an action to allege that the 
proceedings were taken maliciously, and without probable cause, but that he must 
allege in limine litis, the facts from which that malice and want of probable cause is in* 
ferred, sni prove it in the Bill Chamber, or before the Lord Ordinary before he gets into 
the Court of Session at all, or that he should, in limine litis, find caution for the whole 
expenses of the litigation in the event of its ultimately turning out to be ill-founded. 

(Signed.) A. ALISON. 
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Return by John Cay, Esq., Sheriff' of Linlithgowshire, 

A. Before proceeding to reply severall/ to the questions proposed to me, I shall take 
the liberty of bringing before the Honourable Conunission a statement of what has actually 
occurred in the county of Linlithgow regarding the assessment foo and appropriation of, the 
rogue-money, with some remarks. 

In 1828, the committee of freeholders appointed to report on public accounts, after con- 
sidering the claims of the procurator fiscal and sheriff officers for criminal business as certified 
by myself, gave in a report to the meeting of freeholders, on 30lh April, stating their doubts 
how far any of the claims made could properly be charged against the county, ^' the business 
alleged to have been performed not having been executed under the authority or with the 
knowledge of any of the justices of the peace or freeholders, but in conseauence of the alleged 
direction of the sherifiF." The freeholders were about to decide upon the question, when it 
was suggested that, before proceeding to disallow the accounts, an opinion of counsel should 
be taken. This was unanimously agreed to, and a case having been laid before Lord Mon- 
criej0f> then Dean of Faculty, the answers given by him were to the effect, that criminal business 
undertaken by order of the sheriff or his substitute, or even bona fide taken up by the procura- 
tor fiscal without the previous order of any magistrate, formed proper charges against the 
rogue-money if not ultimately allowed in Exchequer, " the very meaning of the statute being to 
secure the public authorities against personal loss in the precise case of the inquiry not termi* 
Dating in a trial, or not being such as to come within the rules of the Exchequer." That no 
distinction can be made as to the magistrate before whom the investigation may have taken 
place, otherwise no procurator fiscal would be in safety to present a criminal application to 
the sheriff: that the rate of remuneration to be allowed should be regulated by the rules of the 
Sheriff Court, and not by the rules either of the Exchequer or of the justices of peace ; that 
the freeholders (now the Commissioners of Supply), and not the justices of peace, have a right 
to demand an account of the manner in which the rogue-money has been applied, but that 
they have no right to judge of the propriety of the particular business^ or of the necessity of 
the expenditure where it has been conducted under the order of the sheriff ; the learned 
counsel concluded by remarking that '* the doubts appeared to have originated in a mistake, in 
supposing that because the assessment is appointed to be laid on by the freeholders, and an 
account is appointed to be rendered to them, the application of the fund is to be confined to 
business of which they collectively or individually, as magistrates, may have the direction." 
He adds, " I am decidedly of opinion that there is no foundation for this, either in the words 
or in the spirit of the statute." 

This opinion was submitted to the Commissioners of Supply on the 30th of April, 1829, 
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and the following is sn excerpt from the minutes of that date. ^' Mr. Maconochie reported 
that he and Mr. Sheriff Cay and Mr. Boyd bad prepared a memorial for the opinion of coua- 
sel as directed by the general meeting in October last, upon the point whether the rc^ue^ 
money was applicable to expenses incurred in the public service under the direction of the 
sheriff, and that they had obtained the opinion of Sir James Moncrieff, Dean of Faculty, there- 
on, which he now laid before the meeting, and moved that the memorial and opinion be 
inserted in the records of the county, and that a copy thereof, together with the accounts 
which had been objected to, be laid before Che sheriff of the county for his consideration ; 
which motion being seconded by Mr. Fcrrier, was unanimously agreed to, and authorised tbc 
collector to pay out of the rogue-money all such accounts as may be ordered and certified by 
the sheriff." The accounts objected to having been, accordingly, remitted to myself, I under- 
took to re-audit them, on the ground that, following tlie then existing practice, they had been 
charged according to the allowance in the Exchequer table. 

I have since framed a table for ^e Sheriff Court, applicable to business of this kind, a 
copy of which is herewith laid before the Honourable CommissioD. I reduced the allowances 
very considerably, as may be seen on a comparison with those in the Exchequer taUe. But 
it was necessary to take into view that, the county being small and the business not extensive, 
unless a good allowance were made it would be impossible to aecure the assistance of intelli- 
gent and active persons as procurator fiscal and officers. 

On this occasion the accounts, when I had re-audited them, were allowed ; and I had 
hoped that the opinion given, and the resolution adopted in 1829, would have set all questions 
at rest. This, however, has not been the case, for although the charges have, in general, been 
nittmately allowed, almost every subsequent account has given rise to similar discussion, and 
upon similar grounds. 

Sometimes it has been objected tliat the procurator fiscal investigated cases of a trifling 
description, and thus occasioned an expense wliich was disproportioned to the degree of 
criminality; sometimes that the proceedings ought to have been allowed in Exchequer; 
sometimes that the allowances were too high ; sometunes that cases were taken up whidh 
should have been investigated in the Jusiticeof Peace Courts or in the Burgh Courts. And thus, 
after having minutely scrutinised the accounts, and disallowed every article which I thought 
improperly or unnecessarily charged, I have been under the necessity of attending the 
meetings, and to endeavour to satisfy the committee and Commissioners of Supply, both of the 
propriety of allowing the payments and that my officers had been proceeding correctly in the 
line of their duty. 

It may be proper to advert to the different objections which have been stated : — 

1 st. As to the degree of offence or nature of the crime. It is hardly necessary to say 
that this ought not to be any measure of the remuneration ; for a very trifling offence may 
occasion a very troublesome investigation, and if no allowance or an adequate one were 
made for it, the obvious consequence would be to hold out an inducement to the officers to 
pass over trifling offences altogether, thus training beginners to commit more serious 
crimes. 

2nd. As to the allowance in Exchequer, it is a general rule that no account can be allowed 
in Exchequer where the business charged for has not come under the cognisance of the 
Crown Counsel, by reporting a written precognition. Where no written precognition has 
been taken, the account is not allowed ; and where a written precognition has been taken 
and reported, if the Crown Counsel think that course was unnecessary, they may reprimand 
the procurator fiscal, and direct that no charges shall be allowed in Exchequer ; and this, 
not because they disapproved of mating some inquiry, but because they think it may have 
been done without taking a formal precognition. It is true that of late years thfe Crowa 
Counsel have not been in the practice of returning precognitions with an order to disallow 
the expense in Exchequer so frequently as heretofore ; but this may arise in a great mea- 
sure from the caution observed by procurators fiscal in not reporting improperly. 

It appears to me, that wherever a credible person lays before the procurator fiscal a 
criminal information, it is his duty to make immediate inquiry. This may be in the first 
instance merely verbal ; either by himself, if the crime were committed in the neighbour- 
hood, or, if the Ioctis delecti, or tne persons who can give evidence, are at a distance, by- 
sending an officer to make inquiry and to report. It may not be necessary for the procu- 
rator fiscal to make any application to the sneriff for a warrant at all, as he may find the 
information groundless. It would be hard to deny him, or the officer employed, any 
remuneration for the trouble thus taken, yet in such circumstances the case cannot be 
reported, and consequently would be disallowed in Exchequer. 

Again : — ^The preliminary inquiry may justify an application for a warrant to apprehend 
the accused for examination and a precognition : still the procurator fiscal may think it 
proper to drop the inquiry, no commitment of the accused having taken place. In such a 
case the proceedings might not be reported, as the fiscal or sheriff might not think the 
matter of sufficient magnitude to form a charge against the public. Here the interposition 
of the sheriffs authority sanctions the proceedings, and, therefore, although the expense 
be not allowed in Exchequer, it appears to me to form a proper charge against the rogue- 
money. 

Further : — By the Act 9, Geo. IV., c. 29, a power is given to sheriffs to try causes sum- 
marily and expeditioudy, where the punishment concluded for is a fine not exceeding £10, 
or imprisonment for a period not exceeding sixty days. One object of this enactment wa8> 
undoubtedly, that, in such cases as appear to require it, the accused may be brought to 
trial immediately after the commission of the offence ; so that, if there be a conviction, a 
speedy example may be made. When the case seems clear on the precognition, and the 



Digitized by 



Google 



LAW COMMISSIONERS, SCOTLAND. 



175 



witnesses are at band, or where it is plain from his declaration that the accused means to 

Slead guilty, it seems proper to adopt such a course, and the object of the Act would be 
efeated if the trial were delayed till the case should be reported to the Crown OflBce. Yet 
in such cases the expense cannot be allowed in Exchequer. In general, I conceive that 
the fiscal must have some discretion in determining what cases are proper for reporting, 
and is not called upon to report every case at the risk of being censured for attempting 
ta throw the whole expense on Exchequer. 

3rd. As to the rate of charges, I have, to the best of my ability, framed what I consider a 
reasonable table of charges, and I annually appropriate a considerable time, sometimes two 
or three days, to the examination of the accounts, which are prepared according to a form 
^hich en&bles me to scrutinise them most minutely. It would certainly, however, be de- 
fdrable that a table should be framed and sanctioned by a higher authority. Should this 
be done, I would humbly suggest that the different circumstances of difierent counties 
should be taken into consideration, as a smaller rate of charge may be sufficient to secure 
persons of proper qualifications where the employment is frequent than where the actual 
number of ofiences is small, although the distances travelled, &c., may be considerable* 
Suck a course has been adopted in framing the late Act of Sederunt, regulating the fees 
of sheriff clerks (7 July, 1836). 

According to the opinion already referred to, the sheriff is not in any degree respoa* 
sible to the Commissioners of Supply for the propriety of the proceedings which he has 
either previously authorised or subsequently sanctioned ; ana the charges are to be 
regttl^ed by the rules of the Sheriff Court. If then he audit the accounts, and certify 
them, his authority for payment ought to be binding both on the Commissioners of 
Supply in making their assessment and on the collector for payment. If the Sheriff Act 
improperly, a remedy arises, or may be provided, by enabling the Commissioners of 
Supply to complain to a superior tribunal. But it is obvious that they who are chiefly 
interested as being liable in payment of the rogue-money assessment ought not to be the 
judges of these matters, neitner ought it to be thrown upon the sheriff or his officers to 
institute proceedings to recover their dues. A difficulty may be stated whether it is com- 
petent for the officers to raise action (in case that the certified allowances are refused) 
before the sheriff himself who has certified them, and, if not, the amount due to some of 
the inferior officers, who may at any rate be ill able to afford to abide the course of a 
plea in the Court of Session, may be too low to be the subject of a litigation in that 
Court. 

If it be thought improper to give the sheriff the sole authority in this matter, I am 
humbly of opinion that a public officer ought to be appointed to audit all the rogue- 
money accounts for Scotland, according to a general system, which ought to be made 
known to the sheriffs and procurator fiscal ; and before this officer any objections might 
be stated, and any explanations made by the sheriff and his oncers, who in many instances 
eannot consistently with their duty make a public statement of the grounds on which they 
were induced to proceed. Any appeal from the sheriff's audits to, the persons who are 
liable in the payment can only be the occasion of discussions unpleasant in themselves, 
and subversive of the harmony which ought to subsist between the sheriff and the Com* 
missioners oi Supply. 

It is obvious that the sheriff can have no object except to see the duties of his officers 
properly performed and duly remunerated. The former cannot be expected if the latter 
be denied. Where resistance is made to the payment .of the charges which he has 
sanctioned and audited, he must necessarily defend his own and his officers' proceedings 
and charges, or they must proceed against the county by actions at law. I£ with a desire 
to avoid the latter remedy, the sheriff argue with the county gentlesaen, they naturally 
conceive that he is taking part against them, and assisting to increase their burdens. 
Thus he is brought into collision with those with whom he ought to stand on the beet 
footing. The remedy is either to relieve him of all coneeru in the matter, or to make his 
order of payment absolute and imperative in so far as the Commissioners of Supply are 
concerned. 

4th. Objections have been made to charges of the procurator fiscal in the Sheriff Courts 
on the ^ound that they relate to offences which might be disposed of in the Justice of 
Peace Courts or Burgh Courts. With regard to the Justice of Peace Courts, it may 
be observed that the expense incurred in criminal matters under their jurisdiction is a 
proper charge against the rogue-money ; but if the complaint be brought to the procu- 
rator fiscal of the Sheriff Court, he cannot prog^nosticate whether it be one which should 
have been taken to the justices fiscal. Thus in the very outset some expense is occa- 
sioned, for the procurator fiscal ought to be paid even for such preliminary inquiry. 
But if the constables under the justices were efficient in detecting and apprehending 
offenders, they might of course canry the case before their own tribunal In many in- 
stances, however, it would be the duty of the magistrate to transmit the case to the sheriff, 
and if reported by him, the expense would be allowed in Exchequer ; and thus perhaps, 
in the end, less expense is occasioned by the practice of coming to the sheriff^s fiscal at 
once, because no part of the expense of a case carried on before the justices can in any 
event be allowed in Exchequer. Accordingly it happened lately, that a case of passing 
forged notes was taken up and reported by the justices fiscal. A trial and conviction 
in the Court of Justiciary followed, and application was made in Exchequer to have the 
account allowed, amounting to 15/. and upwards. Both the Exchequer and the Crown 
Counsel refused to allow this, and the claim was paid out of the rogue-money. 

Again, as to the case of offences committed within royal burghs, it has several times 
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happened that information res^arding them has been brought to the sheriff's fiscal. Where 
the offence was trivial, and where it came within the limits of the jurisdiction of Magis- 
trates in burghs, it has been the practice of my fiscal to direct the parties to go to the 
burgh fiscal and lodge information with him. In some instances the informant has 
refused to do so. In one instance a case of this kind occurred ; the complainant gave 
information to the sheriff's fiscal. There was at the time a burgh fiscal appointed, but he 
had not qualified in terms of law. In another royal burgh there is not at tnis mon^ent any 
legal practitioner except the town clerk, the nominal procurator fiscal being, I under- 
stand, a working mason. It has happened that my procurator fiscal took up cases which 
originated in such circumstances, and which terminated in summary trials, without re- 
porting to the Crown. The Commissioners of Supply reslW; payment of the charges so 
occasioned from the rogue-money, arguing that the royal burghs are bound to miuntain 
their police, and to pay the expenses of criminal proceedings for crimes committed within 
their bounds. But it is believed there is no instance of a sheriff having made or recovered 
such a claim from a royal burgh ; and indeed the royal burghs do not appear to have any 
power to assess for rogue-money eo nomine. The sheriffs account only with the Ex- 
chequer and with the Commissioners of Supply of counties, and it would appear that the 
sheriff having a concurrent jurisdiction with the magistrates within burgh, his fiscal is 
bound to proceed in burgh as well as in county cases, especially where the offence is of a 
nature requiring summary despatch, for which there is no provision in the burgh courts, 
or of a character requiring a greater degree of punishment tnan the magistrates of burghs 
can award ; and surely the fiscal doing so, and the officers employed, have a claim against 
the rogue-money, having no other quarter to which they can look for remuneration. 

I trust that 1 shall be excused for entering into so detailed a statement, as it may 
tend to point out some of the difficulties which have actually occurred in practice ; and 
may explain more distinctly my meaning, in the following answers to the queries trans- 
mitted to me by the Honourable Commission : — 

1. Under the explanations in the preceding remarks, I am of opinion that the law has 
proved sufficient. 

2. I have endeavoured to point out the difficulties which have occurred in Linlithgow- 
shire, regarding the application of the rogue-money ; but these regard rather objections 
to allowing charges against the rogue-money than the imposition or collection of the 
assessment. A sufficient assessment has always, I believe, been imposed. With regard 
to the collection^ I have no personal knowledge of the difficulties attending it, but informa- 
tion on that subject can be obtained from the collector, Mr. J. Roberts, Linlithgow. I 
have understood that individuals have objected to the amount assessed upon them, from a 
doubt whether some of the charges, included in the estimates on which the assessment was 
calculated, were proper charges against the rogue-money ; but I believe these objections 
have ultimately been withdrawn. ( Vide infra answer to query 4). 

The assessment is imposed annually. After the Reform Act passed, which, by § 44, 
transferred the powers regarding the management of the rogue-money from the free- 
holders to the Commissioners of Supply " at their ordinary stated meetingSy' a difficulty 
occurred as to the proper course of proceeding. Previously to the passing of that Act, 
the onlv ordinary statea meeting of the freeholders was the Michaelmas Head Court, in the 
beginning of October, while the only ordinary stated meeting of the Commissioners of 
Supply was the 30th-of April, annually. The assessment was imposed at the Michaelmas 
Head Court, and was collected, I believe, in April and May following, along with the cess. 
A doubt arose whether the Commissioners of Supply had power to declare the meeting 
which they now hold in the beginning of October, annually, to be one of their ordinary 
stated meetings, to the effect of legalising the assessment Still, as it was important 
that the amount should be fixed at the time, the practice has been adopted of declaring 
the assessment then, and confirming it on the 30th of April following. 

By an order of Court (of which a copy is subjoined), I have directed that all accounts 
against the rogue-money in my department must be lodged with the procurator fiscal by 
the 27th March, annually. The procurator fiscal is required to classify them in a general 
account, and to distinguish under one head every charge applicable to each offence : this 
general account, with the separate accounts and vouchers, are required to be laid before 
me on or before the first day of April. After I have examined them, and certified the 
amount due, they are transmitted to the committee of Commissioners of Supply appointed 
to report on public accounts. The committee report to the meeting on the 30th April. 
The payments are not made till after the collection of the assessment imposed at that 
meeting. In fact the procurator fiscal and officers are neither reimbursed for their outlay 
nor paid for their trouble till many months after the close of their account for the previous 
year. Consequently the outlay and trouble at the beginning of the account stands 
unprovided for for 22 months. No funds are previously impressed into the hands of the 
sheriff or procurator fiscal ; nor has the county collector power to make any payment what* 
ever without the express authority of the committee on public accounts. 

The procurator fiscal makes the advances in his own department : the ofiScers in theirs. 
But the latter have complained to me that they cannot do this ; and I presume I must make 
arrangements for advancing their necessary outlay (as in conveying prisoners, &:c.) myself. 

I beg to add that the same hardship to the fiscal and officers occurs in relation to the allow- 
ances from Exchequer. The surplusage on my account for the period from Whitsunday 1834 
to Whitsunday 1835, was only paid to me on the Sth March 1836, eight months after the 
close of the accounts, and twenty after its commencement. It would certainly be desirable 
that a portion of the average amount of the criminal expenses should be made available in 
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advance, to diminish as far as possible the hardship, both as reg^ards necessary advances and a 
proportion of the payment for services, especially of the inferior officers, and no loss would 
ultimately occur, as any payments improperly made could be deducted from the balance when 
the account is audited. 

3. The committee on public accounts have hitherto contended that they alone have the 
control in these matters, subject to the decision of the meeting of Commissioners of Supply. 
1 devote some days annually to the checking and auditing the accounts in my own department, 
with the assistance of my substitute, and calling for such information as I may deem requisite 
from the procurator fiscal. From the mode in which the general account is prepared, and 
from the minute statement required of the nature of the duty charged for, distance travelled, 
time occupied, &c., and result of the proceedings, I am enabled to scrutinise the account very 
minutely. Vouchers for all outlay are also required. This may be considered as including 
both the checking and auditing of the accounts. When satisfied, I anne.x to the general account 
a certificate of the amount which I consider chargeable against the rogue-money, aud transmit 
the whole to the Committee on Public Accounts, who, as already noticed, frequently have dis- 
puted the propriety of various charges, and are at present refusing to allow the expenses of 
proceedings authorised by me or my substitute relative to crimes which were committed within 
royal burghs. My audit takes place between the 1st and lOth of April, annually. 

4. I cannot say they have refused to assess themselves, as the assessment laid on is always 
adequate to meet all charges ; but they have objected to allow payments in many instances. I 
have already referred to the case of crimes within burgh* Another case may be mentioned 
where a delay of more than a year after the audit occurred. This was on occasion of an in- 
formation regarding a lunatic who was stated to be at large to the danger of the public. The 
charge for the inquiry regarding this matter was disputed on the ground that the parish where 
the lunatic resided was primarily liable. Although much discussion and delay have been oc- 
casioned by the resistance made in Linlithgowshire, the whole accounts up- to this year have 
been ultimately paid, as they have been certifiejd by me, and the accounts for this year have 
been passed, with the exception of the charges for offences within burgh, regarding which it h 
proposed to obtain the instructions of the Crown Counsel for the guidance of the procurator 
fiscal. 

But if the query relate to police expenses for maintenance of the peace, 8cc., I may state that 
at one time doubts m ere entertained how far the expense of the steps which I had directed for 
preventing a pugilistic exhibition or meeting were proper charges against the rogue-money. 

At the time when cholera was prevalent, a subsaiption was entered into, and resolutions 
adopted for the establishment of a preventive police, whose duty it was to watch all vagrants 
coming into the county, and' to conduct them to their parishes if within the county ; or, if they 
had no settlement, to see them out of the county. A very considerable expense was thus in- 
curred, greatly exceeding the amount of the subscriptions. An assessment was imposed to 
meet it, and I understand some individtials at first declined to pay their proportion, disputing 
the legality of such assessment, though they ultimately waived their objections. The particiilars 
regarding this police establishment are detailed in a document annexed. 

5. I am not aware that any such misapplication of the rogue-money has occurred. It is 
often difficult to decide. There are various expenses necessary for the accommodation of the 
county, as stationery, books, and book-shelves, firing* furniture, alterations in court-rooms,repair8, 
&c., which must in some way be provided for, and I am not aware whetlier the expenses for 
them are defrayed out of the rogue-money, or how otherwise. There have frequently been 
private subscriptions for some of these purposes. The expense of firing for the Sheriff Court 
18 defrayed by a subscription from the sheriff, his substitute, and the procurators of Court. I 
cannot more particularly answer this query. 

6. I am not aware that any charge disallowed in Exchequer has been defrayed from the 
rogue-money, unless it were in cases where the rogue-money, and not the Exchequer, was truly 
liable in the payment. 

7. I am not aware of any. The defects I experience arise from the want of an efficient 
police. Very few cases occur in which the constables are the means of detecting offenders, 
and the business and remuneration are not such as to authorise the employment of a greater 
number of sheriff officers, or to secure the services of persons of greater skill and activity in 
that capacity. 

8. Occasional verbal complaints have been made that the perpetrators of particular offences 
have not been discovered, but they did not affect the procurator fiscal, whom I consider a 
highly valuable officer, vigilant and correct in tlie performance of his duties, and most scrupu- 
lous and moderate in his chaises. 

9. Many general and vague complaints have been made by the committee of public ac- 
counts, to which I have already referred ; but all of them in my opinion groundless. 

10. None; unless it be that the declarations of the witnesses should be written down in 
the Jirst person, as spoken by themselves, instead of the third; both for the sake of brevity 
and to avoid circumlocution and ambiguity. 

11. From the mode in which I require the general accounts to be prepared (a duty under- 
taken by the procurator fiscal, and for which he receives no remuneration), I am enabled to 
ascertain the emolument of the procurator fiscal as distinguished from his outlay. These on 
an average of ihp five.years, from Whitsunday 1830 to Whitsunday 1835, amount altogether, 
including the allowances both from Exchequer and rogue-money, to 134/. 17^. 8d. Now, 
I do not consider this to be 4m extravagant allowance fo( so important and so responsible an 
officer. Tlie average total outlay of the procurator fiscal for the like period is 79/. 9^. Sd. 
per annum. The average of his profit, so far as derived from the rogue-money payments, is 
26/. ISf. Sd., and the average outlay in that department is 11/. Js. 3d. I do not see any way 

A L, it.— 4. 2 A 
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io which the expense can be abridged. The procurator fiscal, widi a view to avoid the very 
unpleasant annual discussions and disputes, has often expressed his willingness to accept an 
annual allowance calculated on the average of to many previous years, and at the same time 
rendering the accounts as at present. But it may be doubtful whether, on principle, this would 
be an advisable course for general adoption : it might tend to diminirii ihe energy and activity, 
as well as the minuteness of investigation which are so desirable. I have no doubt, however, 
that my present procurator fiscal would be equally vigilant and attentive. 

12. Although not prepared to specify instances, I think the expense has been and must be 
greater in such cases. From want of experience in such matters, the steps taken by the other 
procurator fiscals within the county are fiometimes incorrect, and dius it may be necessary to 
recommence the whole investigation. The Crown Counsel can give the best inibrmation on tUs 
subject 

13. My answer to this query, in so fiar as I am able to give one, is embraced in the renuuks 
I have ventured to ofier, and in the answers to the previous queries. 

(Signed) JOHN CAY, 

Edinburgh, 1st Dec, 1836. Sheriff of Linlithgowshire. 



Appendices referred to in the foregoing Return. 

Appendix 1. 

Appendix h (Copy). — Table of Fees to regulate the Charges of the Public Ofiioers for Criminal Business 

payable out of the Rogue-money, in the County of Linlithgow. (1833.) 

L Procurator Fiscals' Charges :— 

1. Precognitions, &c. — 

Drawing petitions for warrant to precognosce witnesses, apprehend £. s, d, 
suspected criminals, or search premises for stolen goods, && , 5 

Attending at taking precognitions, declarations of accused, &c., 

first hour ..OGO 

Every other 030 

Instructing officer to make inquiry as to suspicious sudden deaths, 

and perusing report. • . •••060 

2. Trials without jury, if not allowed in Exchequer accountr^. 

Drawing libel First sheet • • . • ' • . 6 

Every other • • . • & • 8 

Attending trial First hour • • • • • 10 

£va>y other 8 

3. Summary trials- 

Drawing libel First sheet • • • . • • 5 

Every other • « • • ••080 

Receiving information, precc^noscing witnesses verbally, attending 

trial, &c., first hour • • 6 

Every other. . •«•••• 3 

4. Copying papers— 

For every sheet 10 

5. Correspondence — 

For every necessary letter, besides ouUay • • • 2 

General Rules. — The sheet to contain 300 words ; a paper of less than 300 words to be ac- 
counted a sheet, and the surplus above a sheet or number of sheets of 300 words each 
to be held a whole sheet In time-charges, a part of an hour to be considered a whole 
one. 

When precognitions are taken at a distance from Linlithgow^ the time occupied in travelling 
to be charged for. 

II. Sheriff Clerk:— 

1. Precognitions — 

Dues of petition and warrant to have witnesses precognosced, criminals £. s. d. 

apprehended, and stolen articles searched for • • , • 2 

Attending and writing precognitions, &e. per sheet • . . 10 

Warrants of committment for farther examination or trial • . 10 

2. Trial without Jury. — 

Dues of libel and warrant • . . I Not filled 

Attending trial and taking down evidence, &c.j •"^'"■^ **?• 
8. Summary trials — J "^ 

Dues of libel and warrant • • , . • • . 2 

Attending trial 040 

Makingextractofsentencefor delivery to magistrates • • 10 

Copying papers— 

For every sheet ••••, ••««010 

5. Correspondence — 

For every necessary letter, besides outlay • « . « • 2 
General rule as to length of papers same as in procurator fiscals charges 
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III. Sheriff Officers :— 

1. Principal officer in charge of warrants, attending precognitions, £. $. d. 
trials, &c., first hour • • « • • • • 16 

Every other 006 

In no case to exceed for a whole day •••••050 
Writing citations, each • • • • • • • 4 

Note. — When an officer has a prisoner in custody he is to be allowed the Exchequer rates ; but 
this rule does not apply to concurrents. 

2. Concurrents— £. *. d. 

First hoar ..... .010 

Every other 4 

In no case to exceed, for a whole day S^ . 6d. 

When an officer employs and charges for a conc^rrent, he must produce a receipt for the payment. 
The time occupied, and the distance, if any, travelled to be always stated, or the charge will not be 
allowed. 

Officers, if used as witnesses at trials, only to be paid according to time charges as officers. 



Table of Principal Places, with their Distance and the Time to be allowed Officers for 

Going and Returning: — 

Borrowstowness • • * • 4 miles. 

Broxburn ...••• B ,, 

Kirkliston B ,, 

Torpichen ••••.. 4 

Bathgate 7 

Queensferry 9 

Cranumd .10 

Blackburn 10 

Uphall 6 

Whitburn 10 

Newbridge . . • . • 9 

Edinburgh 16 

Winchburgh 5| 



5 1 
9 > 



9 > 
9 9 
9 9 
9 9 
9 9 



21 hours. 

5 99 

5 

4+ 
5* 
6 
6 

4 
6 
5* 

lu 

3* 



9 9 

9 9 

9 9 

9 9 

9 9 

9 9 

9 9 
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Appendix II. 

Linlithgow, 2lst January, 1834. 
The sheriff, considering that at a meeting held on the 3rd of October last, the Commissioners 
of Supply appointed a committee to superintend the auditing of the claims on the rogue-money 
of the county^ and directed that all accounts for such claims shall be made up annually to the 
25th of March^ and, in so far as regards the sheriff's department^ lodged with him on or before 
the 1st of April in each year, hereby gives notice to the procurator-fiscal, officers of Court, and 
all others having any such claims, that they must lodge the same on or before the 1st of April, 
otherwise he will not audit the same as for payment in the current year. 

(Signed) JOHN CAY. 

In reference to the above, the procurator fiscal hereby gives notice that all accounts must be 
lodged with him by the 27th of March at the latest, so as to enable him to prepare the general 
account to be lodged widi the sheriff on the 1st of April. 

(Signed) J. WATSON. 

Procurator FiscaVs Chambers, 
2ith Feb. 1834. 

A copy of the above order and notice is put up in the sheriff clerk's office. 



Appendix II« 



Appendix III. 

Note. — Since writing the answers to the queries of the Honourable Commission, I have 
obtained more specific iuformation regarding the dates of the payments to the procurator fiscal, 
a copy of which is subjoined. 

Procurator Fiical's Accoants.' Dates of payment. 

From 15th May, 1830, to 15th May, 1831 20th Nov. 1832. 

, , 1831, to , , 1832 13th Nov. 1833. 

, , 1832, to 25th March, 1834 7th August 1834. 

From 25th March 1834, to ,, 1835 5th February 1836. 

,, 1835, to ,, 1836. * • , • .not paid. 

The first and second were not paid till about eighteen months after the last date in the 
accounts. The third was paid in less than six months, but it was nearly a two years' account. 
The fourth was not paid till between ten and eleven months, and as to the last, it is more than 
probable that it will not be settled before the 30th of April. 

2 A 2 
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Appendix IV 

Linlithgow, I2th April, 1838. 
At a meeting of the Conimiltee on the Preventive Police : — 

Present, 



Sir W. Baillie. 
Major Shairp. 
Mr. Wilkie. 



^ Mr. Boyd. 
The Sheriff. 
The Sheriff Substitute. 



The Committee having taken into consideration the resolutions of the Special Meeting of 
Commissioners of Suppljr held on the 5th March last, and a Circtilar Letter addressed 
bjr the Sheriff of Fife to all sheriffs and convenors of counties — 
Resolved, 

1. That in order to enable the Commissioners to judge of the expediency of continuing 
or abandoning the existing system, or of concurring with other counties for the purpose of 
endeavouring to obtain a public general police statute, as proposed in the Sheriff of Fife^s 
circular (which subjects will come under consideration of the general meeting to be held on 
30th April current), it is proper to take means for communicating to the Commissioners of 
Supply the results of the plan in force in this county^ as well as the opinion entertained in 
Fifeshire upon the similar arrangements in that county. 

2. That the following gentlemen be appointed a sub-committee to prepare a statement of 
the progress and present state of the preventive police in this county, and of the nature of the 
proposals from the county of Fife regarding a general system of police, and to print and 
circulate the same, with these resolutions, auiotig the Commissioners of Supply, viz: — Sir W. 
Baillie, Major Shairp, Mr. Wilkie, Mr. Boyd, and Mr. Stewart, with the Sheriff and Sheriff 
Substitute. 

(Signed) WILLIAM BAILLIE, 

Convener. 

Statement of the Sub-Committeb. 

I. On the Progress and Present State of the Preventive Police in the County of Linlithgow :— 

At a Quarter Sessions held on the 30th April, 1832, several of the gentlemen present 
entered into a subscription for the purpose of taking measures for the suppression of vagrancy 
in the county, and a committee was appointed to assist the sheriff in makmg arrangements for 
that purpose. A meeting of the committee having been held in Edinburgh, a plan was con- 
certed upon the model of a preventive police which had been established in the Cupar district 
of Fifeshire. The minute of the committee was very generally circulated, and proclamations 
were issued, intimating that constables were authorised to compel vagrants to go to their 
settlements, and to enforce the law against them. The prevalence of the cholera at the time 
was the primary inducement to the establishment, but it was contemplated that it might be 
productive of permanent good effects in the suppression of vagrancy. 

The general nature of the plan was as follows : — Ten ordinary constables were posted on 
the difi'erent great roads leading through the county, and chiefly at the boundaries, llieir duty 
was to watch the great roads, to accost all persons having the appearance of vagrants, and to 
attend them to their settlements, if within the county, or to the next station. If they had no 
settlement in the county, the constables were to take measures for conveying them out of it. 
They were also to inquire and report upon lodging-houses for the reception of vagrants. 

A superintendent and deputy superintendent were also appointed, who were required to 
visit the different stations, and to inquire and receive entries in their travelling books, regarding 
the conduct of constables, &c. The stations are Borrowstowness, Queensferry, Kirkliston, 
Broxburn, Uphall, Blackburn, Whitbum, Torpichen, Blackrig, one superintendent at Linlith- 
gow with one constable and otie superintendent at Bathgate. 

The superintendent having a salary as head constable of the county, is allowed 10*. a-week 
for the extra duty and expense of keeping a horse, and the deputy has 14*. a-week. 
The ordinary constables are allowed 10*. a-week each ; thus the total weekly expense is 6/. 4*. 

At a meeting held upon 18th May 1832, an assessment of a halfpenny sterling iu the pound 
scots of valued rent vi'as imposed for the purpose of meeting the expense of the establishment; 
and on the 4th of October last, at the Michaelmas Head Court, the ordinary assessment for 
rogue-money was increased from 60*. scots to 180«. scots, on the 100/. scots of valued rent, 
partly with a view to the continuance of the plan. As, however, this was not expressly stated 
to be the object in the minutes of the meeting, and as the payments by the collector of cess 
consequently fell short of the actual expenditure, a special meeting was called on the 5th 
March last, in terms of a requisition to the convener to consider the expediency of continuing 
or abandoning the system. It was then determined to continue it till the 1st of June next, re- 
serving to the general meeting of the 30th April to -determine^ whether it should be then 
dropped or not. Audiority ^as also given for payment of the expense up to that date. 

At that meeting the sheriff reported — 

1. That the establishment had been in operation 42j weeks, the total expense having been 
266/. 2*. Hid. 

2. That 6257 vagrants had been disposed of, being on an average 149 per week. 

3. That the superintendent had travelled 2574 miles, and the deputy 1677. 

4. That 660 certificates had been entered in the books of the superintendent and deputy, 
none of which expressed disapprobation of the system. A large number approved of i^ and 
expressed a wish for its continuance. 

5. That although many vagrants might have eluded the vigilance of the constables, cer« 
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tainly the couoty'waD relieved of so large a number as 6257 ; and that, in the sherifTs opinion^ Bttvni 

it Mas desirable to continue a system which must thus prevent a great deal of expense in the by ShariAyttto 

shape of countenance and charity given to vagrants, and in the prevention of thefts, &c., com- w**S^Jf SSSi 

mitted by them. • ^^»™w- 

As to the expense of the establishment, it may be stated as follows : — NormS^8]h2ro,*Biq 

W. Wilkie, Etql 
«•>. w,, John Boyd, El 

Fifiy-two Weeks at 6/. 4^. . • . • . 322 8 JohnStawart* 



Add for Extraordinaries, say • . . . 7 12 i**^?^^'^,, 

' "^ J. Hacdonakl, Esq. 



£. 


s. 


d. 


322 


8 





7 12 






£ 330 

Valued rent of the county 74,931/. 19^. lOd. say 74,932/.; so that the expense would be 
about 8^. 9\d. sterling on the 100/. scots of valuation. 

With regard to the pecuniary effects of the plan ; if it be supposed tliat each vagrant would 
but for its establishment have remained in the county a week, and that he would receive in 
irictuals, charity, and otherwise, 1^. 6d. per day, then, as above mentioned, there being about 
149 vagrants removed per week, it will appear that the county would have expended for their 
support, &c., 78/. 4s, 6d. per week, or about 4067/. per annum; or if each received 1^. per 
day, the annual outlay by the inhabitants would be 271 H. 

At the institution of the plan there were about 94 lodging-houses in the county, 
many of which were chiefly devoted to the reception of vagrants. By the last return there 
appear to be now only about 35 open. 

II. Proposal for obtaining an Act of Parliament to Establish a General System of Police :-r- 
The sheriff of Fifeshire has, in compliance with the directions of a general meeting, held on 
the 17th of May last, circulated their resolutions, which express a conviction of the advantage of a 
permanent police in counties for the prevention of vagrancy, founded on the experience of 
such a system during twelve months, by means of which the Cupar districts of that county was 
kept free from the intrusion of idle and disorderly vagrants; and declare an unanimous opinion 
that ** it would be of most essential advantage to the counties in Scotland in general were a 
legislative measure passed for the purpose of establishing a permanent preventive police, and of 
enabling counties to raise the necessary funds therefor.*' It is stated in these resolutions, 
that a marked change in the prevalence of vagrancy occurred upon a relaxation of the system^ 
in consequence of the exhaustion of the funds. 

(Signed) W. BAILLIE. 

NORMAN SHAIRP. 
W. WILKIE. 
JOHN BOYD. 
JOHN STEWART. 
JOHN CAY. 
Lifdithgaw, 20th April, 1833. JAMES MACDONALD. 



Liolitbgow. 



Return by James Allan Maconochie, Esq., Sheriff of Orkney and Zetland. 

A. 1. The amount of rogue-money assessed in Orkney and Zetland has hitherto been found j, MftcoDochie Bm., 
sufficient for apprehending and bringing to trial persons accused of those minor offences which Orkney and ZvthiaL 
are usually tried in the county immediately after tlieir commission^ without being reported to 
the Crown Counsel, — such as petty riots> slight assaults, vagrancy, and the like. But I do not 
think it would be nearly sufficient to defray, in addition to them, the expense of trials and 
prosecutions on remits by the Crown Counsel in cases of aggravated assault, theft, &c., together 
with the expense of the precognitions relative to such cases. 

2. The assessment has been made annually, and I believe there have been no difficulties 
experienced in imposing it, excepting that in many parts of Orkney there are parcels of land, 
some of them of considerable extent, which have not been included in the ancient valuation of 
the district, the proprietors of which thus escape the assessment, which is laid on according to 
the valued rent. The inequality of the assessment thus occasioned is a frequent and just cause 
of complaint, to which no remedy has yet been applied. The Crown Estate in Orkney is, taa 
certain extent, in this situation, owing to the lands and feu duties being valued in cumuh ; and 
Mobile those in the management object to the assessment on the ground that the Crown is only 
liable to be assessed on the valued rent of its estate effeiring to the property land, and not to 
that of the feu and teind duties, no steps have hitherto been taken before the Commissioners 
of Supply for an authoritative disjunction of the cumulo valuation, so as to facilitate the im- 
position and collection of the rogue-money. The division of these cumulo valuations in Orkney 
is a subject attended with a good deal of intricacy, owing to the difficulty of ascertaining the 
precise data upon which the Commissioners proceeded in 1653 in making the valuation, so as 
now to divide them correctly, but it does not appear to me to be insurmountable ; and it 
would be a great boon to the country, and obviate many causes of complaint, if such a disjunc- 
tion were made ; as it would appear that the objection stated by the managers for the Crown to 
the assessment in the cumulo valuation is well founded in law. In regard to the collection, 
much difficulty has always been experienced in consequence of the great number of small 
proprietors in the county ; and as the proportion of rogue-money payable by many of them 
amounts frequently to a fraction, and sometimes a very small one, of a penny, the collection 
cannot be made good for several years, and many proportions are lost altogether, in consequence 
of which the procurator fiscal is frequently in advance. 
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3. The accounts of expenses payable out of Ac rogue-money are general! v audited by (he 
T^Brift, as to sheriiF substitute ; but the accounts of the collector of the rogue-money (which oflice in Orkney 
JJ^^^^jy^ is united with that of procurator fiscal) have not been ai^dited for a very considt^abie period. 

The collector assigns as the reason of this, *' that in Orkney, owing to the number o^ lieritors, 

J. IftKOBMliie, Esq., and the small proportions in which the assessment is payable^ which would occa&ioii a volu* 
^**^*^ minous list of arrears, and a great deal of labour and trouble in proportion to the bmall amount 

of the assessment, it has not been usual to make full settlements of tliose accouuu$, except 
occasionally at long intervals;" 

4. I am not aware that the Commissioners of Supply have ever declined to assess thetiisekes 
for any charges of police sanctioned by the sheriff. Indeed I feel myself called upon to stale 
that, during the fourteen years that I have had the honour to hold the office of sheriti'of liie 
county, I have always experienced the greatest readiness on the part of the gentlemen, both in 
Orkney and Zetland, to adopt Qvery measure which appeared to me calculated to improve the 
police of the county, and that the additional expense which might thereby be occasioned to 
themselves was never for one moment permitted to stand in the way. 

5. Various petty disbursements have been paid out of tlie rogue-money, besides those here 
referred to, such as postages of letters on public business, addressed to the convener and clerk 
of supply, summoning public meetings, summoning persons to be sworn in as special con- 
stables, and providing constables' batons, when such happen to be required. 

6. Charges on the procurator fiscars accounts disallowed in Exchequer have been paid 
but of the rogue-money, — such as the expense of proceedings whicn have occasionally 
been taken before the justices of the peace, disbursements for victuals to criminals and 
officers made in the course of conveying them 'from the places where they were appre- 
hended to the county town, correspondence with officers and others at a distance reg^urd- 
ing crimimal cases which, though necessary and tending to save expense to the public, the 
auditor in exchequer considered it not to be proper charges on the general fund appro- 
priated for the purpose of defiraying the expense of criminal prosecutions in Scotland. 
The amount of these, however, has not been considerable. The refusal to allow in EIx- 
chequer the expense of precognitions commenced before the justices, in places at a distance 
from the seat of the Sheriff Court, must tend to augment the charges upon the rogue-money, 
and to increase the amount of the ciimulo assessment. 

7. I have not expenenced any defects in the system established for discovering and 
bringing to trial delinquents, in so far as the office of procurator fiscal is concerned. I 
think, however, that it might be expedient, in the event of any Act of Parliament being 

Sassed for establishing Circuit Courts to be held by the sheriff for the decision of small- 
ebt cases, that a clause should be introduced authorising the trial thereat of petty 
delinquencies in the summary form established by the statute 9 Geo. IV., cap. 29. But 
although I have not found any defect in the office of procurator fiscal as now established, 
the want of an active and intelligent criminal officer, totally unconnected with local 
interests, and who had an opportunity of acquiring a knowledge of the most approved 
manner of conducting an efficient system of criminal police, such as that of Edinburgh or 
Glasgow, has been frequently experienced in the discovery of delinquents. 

8. I have never had any complaint whatever made to me as to the vigilance and activity 
*of the procurators fiscal in this county. 

9. No complaints of the expenses of the procurators fiscal have ever been made to me. 

10. I am not aware of any improvement to suj^gest on the mode of taking precognitions 
at present adopted by procurators fiscal. I think, however, that it mi^ht be expedient 
that, in all cases of death by violence or of sudden death, it should be imperative on the 
procurator's fiscal to make an investigation into the circumstances, instead of leaving it 
optional to him to do so, or waiting tul he is directed to do so by the sheriff or Crown 
Cfounsel. 

11. The answer to this question is attended with considerable difficulty. If on the one 
hand the procurator fiscal is paid by a salary, it may be supposed that that would tend 
to induce a want of activity and vigilance, while, again, the system of remunerating by 
fees is so ftor objection&bie that it may be supposed liable to occasion unnecessary 
prosecutions vrith a view to personal emolument JProm the gf ^At respectability of the 
mdiriduals who now fill this most important office in the dimrent counties of Scotland, 
and from the tenure by which the appointment is held, I believe it to be truly of little 
consequence in which way the procurator fiscal is remunerated. At the same time, 
on principle, I am rather inclined to be of opinion that payment by fees ought to be 
abolished, and the procurator fiscal remunerated by a proper salary like other public 
servants. 

12. No increase of expense of criminal proceedings, and no inconvenience have been 
experienced in Orkney and Zetland from procurators fiscal of different local courts beings 
employed in the prosecution of crimes. 

13. I am not aware of having any regulation to snggest by which the procurators 
fiscal would be enabled more efficiently to discharge their duty to the public, excepting 
that to which I have already alluded in my answer to the seventh question, — I mean the 
appointment of an active and intelligent criminal officer, unconnected with the local 
interests of the county, but acquaintra with the best manner of conducting an efficient 
police establishment. I believe that, while the existence of such an officer in each county 
of Scotland would eventually lessen the expense to the public generally, it would 
materially facilitate the effective administration of criminal justice. 

(Signed) J. A. MACONOCHIE, 

122, Princes Street, November, 29, 1«36. Sheriff of Orkney and Zetland. 
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Return hf Jdm Wood, Esq., Sheriff of PeeUss. ^ ^^ 

A, 1. The law has proved sufficient in the county of Peebles. Rora Honey 

2. No difficulty has oeen experienced. The assessment is annual, and such as to prevent "^ ProiMcutiQiii. 
the necessity of any advance by the procurator fiscal or other party. For payments made j^j^, wood, Em^ 
to officers, witnesses, and the like, the sheriff or his substitute gives a draft on liie P^blM. 
rogue-money, and these drafts are uniformly honoured prvma instahtia. 

3. The application of the rogue-money is checked by a committee of the Commissioners of 
Supply, who assemble for that purpose recently before the general meetings in April and Sep- 
tember, and make reports to these meetings which are dien taken imo consideration, and which 
in my experience have been uniformly approved. 

4. The Commissioners have never in my experience refused to assess themselves for any 
diargesfor police (assess) sanctioned by the sheriff. On the contrary, they, for a good many 
years past, have voluntarily assessed themselves in the sum of 70/. per annum for the mainte- 
nance of a mounted police patrol. 

5. Besides the assessment mentioned in the preceding answer, the rogue-nKmey is burdenedl 
with the expense of advertisements for county meetings and payments made to the clerks of 
these meetings, the expense attending the striking of the fiars, and possibly some other things^ 
of a similar kind which have escaped recollection. By the practice too of this county, in order 
to relieve the functionaries from the burden of ouday, the sumsnitimatelypayabte in Exchequer 
for the expense of witnessses on trials ordered by the Crown Counsel and the like are advcmo^ 
from the rogue-money on drafts from the sheriff or his substitute, and repaid by £xcfae<per. 
The like course is followed with regard to the expense of transmitting prisoners and convicts^ 
whether connected with this county or from Dumfries, Kirkcudbright, &c. 

6. By different Acts of Sederunt, die expenses of striking the fiars are made *' payable in Ex- 
diequer/' but these having uniformly been struck out of the public accounts in Exchequer, are 
paid out of the rogue-money. It has sometimes also (though in my experience not very fre- 
quently) happened that payments made to witnesses, &c. on trials ordered by the Crown Counsel, 
have been disallowed in Exchequer. Now wherever it appears to the Commissioners that these 
payments have been reasonably and properly made, they are not in the practice of causing them 
to be refunded to the rogue-money. I know indeed no instance in which diey have done so. 

7. None. 

8. None. v 

9. None. 

10. None. 

11. I am inclined to think that the present mode is the most expedient ; but if it be con- 
tinued I think that a new table of fees should be sanctioned by the proper authorities, particu- 
larly as to trials in the summary form. 

12. No inconvenience of any kind, so far as I know, has been felt in this county from the 
cause specified in this query. In point of fact, however, almost the whole criminal business 
of this county is done in the Sheriff Court 

13. I have no regulations to suggest ; nor am I aware of any difficulties to which the pro- 
curator fiscal of this county has been exposed, and which could be removed. 

Reported by 
(Signed) JOHN WOOD, 

9th November, lSa6. Sheriff of Peebles. 
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Return by Hugh Barclay, Esq., Sheriff Substitute of Perthshire. 
A* 1. The funds have proved sufficient in this county, and no defects have been felt. HogliBueky Btq.,* 

2. There have been no difficulties experienced. The assessment has been annually laid on "^^ 
at the April meeting of the county, the same as that at which the land-tax is assessed. The 
assessment made in April is not levied until the month of March in the following jear. The 
procurators fiscal have generally to make considerable advances ; but interest on these has been 
allowed after the expiry of six months. The accounts are made up twice each year, at the 
two county m^tings in April and October, which very nearly coincide with Whitsundiy and 
Martinmas. 

3. The fiscals' accounts are laid before the county meeting, and ordered to be paid on being 
audited by the respective sheriff substitutes, to whom for that purpose they are remitted, and 
on being severally certified by them, are paid by the collector so soon as he is in funds, without 
any fur&er audiority. Sometimes the accounts are audited and certified by the sheriff substi- 
tutes previous to the meeting, in which case they are at once ordered to be paid. 

4. Never in this county. 

5. Small annual allowances to district societies of constables to encourage them, and keep 
them associated, and the expenses connected with the preservation of the peace during the 
period of Parliamentary elections (which last have been very heavy) are defrayed from the rogue- 
money, and the fiscals are allowed interest on their outlay on Ejichequer accounts, which at 
present are not paid for nearly twelve months after being closed. 

6. Certain charges disallowed in Exchequer, not as erroneous, but as not forming proper charges 
ia Exchequer, have been included in the next account against the county, such as albwances 
for aliment to prisoners whikt in custody before commitment ; the expense of precognitions in 
so far as taken before justices of the peace, and all such proceedings until the sheriff interferes, 
and tbb even in cases the subsequent proceedings in which are allowed in Exchequer-^a dis' 
tioction the reason for which is not very apparent. 

7. No such experience, but very much the reverse. * 

8. jNo such com[daints have been made, if there be excepted some few complaints made to 
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the sheriff and Crown Counsel by interested parties that their complaints have not been 
attended to, and in all these cases (few in number) the conduct of the fiscals have been uni- 
formly approved of, there being either no evidence, or that the party so complaining, was 
himself to blame in the matter, or that the case was too trifling for the interference of the public 
prosecutor. 

9. None. 

10. I have no improvements to suggest. 

11. This query involves matter of opinion. If the present mode be in general found 
effective for the purpose intended, it may require strong reasons to warrant a change. The 
obvious argument for the present mode of payment by fees commensurate to the amount of 
labour is, that it tends to vigilance in discharge of duty. The contrary argument is, that it 
may induce the fiscal to interfere with cases beneath and beyond the proper line of his duty. 
The argument in favour of remunerating the fiscal by salary is, that it may prevent his exceeding 
the proper limits of his duty. The contrary reason is, that it may engender indolence and induce 
him to neglect and refuse the prosecution of minor offences. Both disadvantages may be 
obviated by the superintendence of the sheriff and other authorities and the force of public 
opinion, though it is always well to insure performance of duty from other and more direct 
influences. At present there are in this county as many complaints against the fiscals for not 
officially interfenng as with improper interference, and of both kinds 1 am glad to have it to 
report there are very few indeed. It may not be advisable for the sheriff who is to try the 
offenders to be forward in ordering the prosecution. If the fiscal be paid by salaries, any re- 
luctance or refusal on his part to take up complaints would, more readily than under the pre- 
sent system, be imputed to improper motives, and thus injure his public usefulness. The pay- 
ment by salaries would not render it unnecessary for the fiscal to keep accounts, as he must 
still keep an account of his outlay. It would be impossible to estimate accurately the amount 
of outlay ; and if a sum was paid him as the estimated outlay for the year, the inducement to 
save on that branch would be very strong. It would be equally difficult to fix a proper 
average of annual salary, because political excitement, commercial distress, and many other 
temporary causes influence the amount of crime and consequent income and labour of the 
fiscal^ With'payment by fees the fiscal has no doubt an interest in the increase of crime, but 
then that interest operates in the increase of his income only by the increased prosecution of 
offenders. With payment by salaries, the fiscals would have an interest in the decrease of 
crime, but then that interest would operate only in that, enjoying the same income, he is 
saved trouble by a decrease in the number of prosecutions. The amount of actual crimes may 
thus, under both systems, be the same, with a great difference in the amount of prosecutions. 
Nay, it is very possible that q^f^^nere^ may be increasing in proportion io prosecutions decreasing. 
It is perhaps better that the tendency of the system is, that no breach of the law be allowed 
to pass without investigation, though it may sometimes occasion unnecessarily a little indi- 
vidual inconvenience, and add some little to the public expenditure. There are thus counter- 
vailing advantages, and on an attentive consideration of the different bearings of the question^ 
1 am at present humbly inclined to a continuation of the existing system. 

12. In this county there are two joint fiscals (partners in ordinary professional business) 
resident at Perth for the eastern, and one at Dunblane for the western district of the county. 
The same gentlemen hold the offices of fiscals both in the courts of the sheriff and of the 
justices of the peace. There is no local fiscal, except that of the Police Court of Perth, for the 
prosecution of minor offences, and whose duties in no way interfere with those of the county 
fiscals, but very much the reverse. In all the large towns in the county the fiscals have corres- 
pondents (being professional gentlemen), who receive and instantly forward information of 
offences ; and in minor cases, to be tried before the sheriff, they take notes of evidence. TTiese 
gentlemen render no accounts against the county. Their charges enter the fiscals' accounts, 
and they settle with their correspondents. This arrangement is productive of great advantage 
to the public, in the sure and speedy investigation of offences, and saves considerable trouble 
and expense to the county, which would be occasioned by parties and witnesses going great 
distances to the county town, or the fiscals going to remote districts to investigate trifling 
offences. It is also preferable to the appointment of district fiscals, insomuch that it has all 
the advantages of local fiscals in easy access, joined to the advantage of one responsible officer 
for the whole, and the uniformity, certainty, and removal from the suspicion of being 
influenced by local feelings hence insured. 

13. I am not aware of any difficulties to which our fiscals are exposed, and so have no sug* 
gestions to offer in this querv. 

(Signed) HUGH BARCLAY, 

Perth, 22nd November, 1836. Sheriff Substitute of Perthshire. 



Return by John C. Dunlop, Esq., Sheriff of Renfrewshire^ 

A, 1. The law concerning the rogue-money does not appear to me to be sufficient. The 
Act 1 1. Geo. I. c. 26.s.^l2. only renders it lawful for the freeholders (now the CommissionerB 
of Supply by the Reform Act) to assess the landholders in their respective counties for de« 
fraying, 1st. "The charges of apprehending criminals.*' 2nd. ''Of subsisting them until 
prosecution. " And 3rd. ** Of carrying on the prosecutions, " thus omitting many 
important and necessary articles of expense incident to county police. The statute imposes 
no obligations to assess, and it leaves no discretionary power with the sheriff to cause tbe 
requisite asses|ments to be made. It also lays the burden exclusively on one species of 
heritable property ; it creates an useless distinction between the maintenance of criminals in 
gaol before and after prosecution, and it fixes nothing as to the adjustment of the burden 
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between the landed interest and those of bufghs of barony (such as Paisley and Greenock), 
Vfhich are situated within the limits of the county. 

Among the expenses incident to county police, for which the statute makes no provision^ 
the following may be enumerated, which in Renfrewshire are generally defrayed from the fund 
Iloowu by the name of rogue-money : — 

1st. The expense of calling out and holding on duty peace-officers and constables^ or any 
prisoners, when deemed necessary by the sheriff, for the preservation of the peace or sup- 
pression of riot, including the ordinary and necessary attendance of peace-officers, along with 
the sheriff, at those public duties which he has to perform during elections. Payment of such 
expenses has been invariably for some years past refused in Exchequer. 

2nd. Expense of maintaining criminal prisoners a/]fer conviction^ including infant children 
of female prisoners, and clothes in cases of extreme destitution. It is at present a disputed 
point between the county of Renfrew and the Burgh Council of Paisley which of them is 
liable for the maintenance of prisoners who are confined for crimes committed within the 
limits and jurisdiction of the burgh as extended by the Reform Acts. 

3rd. The expense of sending off and transmitting vagrants, which is necessarily incurred 
during the prevalence of epidemic disease or periods of local distress. 

4th. The expense of preparing and printing advertisements by the sheriff in matters con- 
nected with the police of the county. 

5th. Rewards for the discovery and apprehension of persons charged with flagrant 
t>ffences> and the expense of surgical post mortem examinations^ may perhaps be considered as 
falling legitimately under the assessment. But all the other articles are included in it by a 
very questionable stretch of power. For the statute not merely specifies the three purposes to 
which the rogue- money shall be applied, but declares, by a prohibitory enactment, that it shall 
not be diverted to any other use or purpose whatever. 

2. At present no difficulty is encountered in obtaining the necessary ^sessments ; but it 
has been felt formerly and may be again. The assessments are annual. There never was any 
imprest of money to anticipate or immediately replace advances by the procurator fiscal. lie 
is not refunded till his accounts be audited and passed by the county committee, which is not 
till about a year after they had been rendered. 

3. The application of the rogue-money fund is checked by a committee of Commissoners of 
Supply, including the sheriff; and the docket on the audited accounts is accompanied by an 
order on the county collector for payment, excepting only the accounts for prisoners* aliment, 
which are paid by the collector on precepts by the sheriff. There is no stated period of 
audit. 

4. The Commissioners of Supply have never absolutely refused to assess for police charges 
sanctioned by the sheriff. But, as already stated, the sheriff has not been in use to grant 
precepts on the collector, except for the aliment of county prisoners. Other claims have been 
recommended by the sheriff at county meetings as proper charges against the county, and the 
recommendation has generally been acquiesced in. 1 believe, however, it is generally under- 
stood that the sheriff has a legal power to grant such precepts, and afterwards to account for 
the application of the fund. 

5. As already mentioned, many payments have been made from the rogue-money besides 
those specified in the statute. All the descriptions of charge noticed in answer to query 1 
have been disbursed from that fund, and also various other contingent expenses, including the 
clerk of*supply's annual account for county meetings and other county business. 

6. Charges disallowed in Exchequer have been brought against the county, and have been 
allowed. These consist chiefly of criminal proceedings in minor offences in which precog- 
nitions were not reported to Crown Counsel. 

7. The defects in the law, and the want of distinct authority to the sheriff to grant precepts 
for payment of all necessary police expenses out of the rogue-money, has been already ad- 
verted to. 

It would perhaps remove a defect, if the powers of summary trial and punishment given by 
the Act 9 Will. IV, were extended to three jnonths' imprisonment in place of being limited 
to 60 days', as the number of more expensive and dilatory trials would be thereby diminished. 
It would be also an improvement if authority were given to despatch officers to England or 
Ireland in pursuit of criminals instantly on the commission of a capital offence or felony. 
The want of this power is calculated to defeat the ends of criminal justice. 

Another inconvenience, though as yet only prospective, may arise from the recent establish* 
ment of procurators fiscal of the Justice of Peace Court in various districts of the county. 
These public officers are no doubt useful in the prosecution of petty local delinquencies and 
statutory offences, concerning roads, Scc, as also in communicating early notice to the 
procurator fiscal of the sheriffdom concerning those more flagrant crimes which are proper to 
be reported to the Crown G>unseU It is, however, possible that some undue interference 
may hereafter occur with the duties of those who are more immediately responsible for their 
conduct to the sheriff and the .Crown Counsel. It would be therefore expedient on this 
ground to draw a distinct demarkation of powers and duties. 

While there is thus a risk of the justice of peace fiscals usurping the plan of the county fiscal, 
it Appears on the other hand that the burgh fiscal, at least in Paisley, has not a sufficient 
interest to burden his constituents with the expense of criminal prosecutions within burgh, 
where no fine can be expected. The consequence has been t^e devolution of such cases on 
tlie procurator fiscal of the Sheriff Court, and an increase in the expense of the county police. 

8. 1 have never received any complaint concerning negligence or want of due activity in the 
fiscals for the Upper Ward of Renfrewshire. The Lord Advocate lately remitted to make an 
investigation at Greenock, concerning some complaints which had been preferred by one indi- 

S.UR.-^ 2B 
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iridual against the fiscal for the Lower Ward. The charges appeared to me to be mafoaiidecl ; 
bat if the Law Conimissioa wish further information on this topic, I beg leave to refer to a 
report which I recently prepared and laid before the Lord Advocate at his apedal re^piett. 

9. No complaints have been made to me of the expenses of the procurator fiacal, eitlKr 
of the Upper or Lower Ward, so far as chargeable against the county* 

10. The arrangements which require the co-operation of both the procurator fiscal and 
sheriff clerk in tl^ precognition of witnesses might perhaps be simplified and improved, tbosgh 
I am not at present prepared to state in what manner. 

ii. This appears to me to be a very important and difficult questioo. 1 am in geoeral 
highly favourable to the payment of public oflSlcers by salaries instead of fees or charges aa 
work performed ; and I think that the sheriff clerk ought to be so lemuaerated. But the 
extent of duties of procurators fiscal is so different at different periods, that it ought be difficvk 
to fix a stated sum which would form a well-proportioned salary. The payment, too, by work 
performed may in some cases act as an incitement to exertion, and remissnesB will hantly 
be suspected or presumed by the public, where the interest and the <)iity of the fiscal thus 
concur. The opposite suspicion of prosecutions being undertaken without due cause, is less 
likely to arise, because such an abuse would be immediately perceived and checked by the sheriff 
or Crown Counsel ; whereas offences (unless of a notorious description) might be passed over 
by the fiscal without reaching the knowledge either of the sheriff or the lawyers for the Crowa. 

It does not.appear to me that there is any mode of abridging the expenses of the procurator 
fiscal's office consistently with the public service, especially if crime continue to be fostered by 
the excessive number of tippling houses, and the facilities which pawnbrokers afford. 

12. The county expense has been increased by the establishment of justice of peace fiacda. 
Some eventual inconvenience from this source has been noticed in answer to query 7. 

13. The suggestions of the nature referred to in diis query will be found in answer to 
queries 1, 7, and 10. But the payment of witnesses at Circuit Court trials, though not 
directly falling under this query, here .deserves notice. I have never yet seen any law or autho- 
rity which satisfied me that it was incumbent on die sheriff or sheriff substitute to pay, as at 
present, the Crown witnesses who are summoned to the Glasgow Circuit in Renfrewshire 
trials. The discharge of this duty ought to lie with the sheriff clerk, the procurator fiscal, or 
a clerk specially delegated to the circuit by the Crown Agent. The procurator fiscal is the 
local agent for the Crown in the investigation of criminal causes, and it is his interest that the 
cases should be proved, or at least should not fail from the absence of the Crown witnesses. 
The sheriff clerk (by the existing regulations) has the charge of revising and serving the indict- 
ments, as also summoning the witnesses and jurors : and both officers have necessarily clerks to 
assist them. The hardship has of late years been in some degree diminished by the permiasioa 
granted to the sheriff or his substitute, to draw on Exchequer for the amount of his outlay at 
•the termination of the circuit, instead of awaiting the slow process of the annual audit. But 
still, if the payments are not precisely conformable to an old,^ vague, and inadequate table of 
allowances, or the interpretation put on it in Exchequer, the sheriff or his substitute must bear 
the loss. Ayud he is the more exposed to the danger of making over payments, as, from the in- 
adequacy of the allowances, the witnesses are frequently dissatisfied, and in soane cases their 
attendance can be with difficulty procured. 

(Signed) JOHN C. DUNLOP, 

Edinburgh, 15th Nov. 1836. Sheriff of Ber^ewshire. 



Return by John JarcHne, Esq., Sheriff of Ross and Cromarty. 

John Jaxdine, Esq., The Sheriff of Ross and Cromarty has attentively considered the printed queries from die 

Edinburgh. Royal Commissioners for the improvement of the law of Scotland, transmitted to him 

along with a letter from their Secretary of the 27th October, and begs to submit the 
following statements in answer to these queries in their order :— 

A. 1. There is some embarrassment in providing funds for the apprehension and bringing to 
trial of delinquents, arising from the peculiar situation of this sheriffdom, which comprehends, 
besides the connty of Ross, the county of Cromarty and the lands of Ferriutosh, which are 
part of the county of Nairn. 

Cromarty consists, Ist, of the old county, being merely the parish of that name, and part of 
the adjoining parish of Resolis ; and, 2nd, of the annexation of lands at different times made to it, 
and which are locally situated in the county of Ross. These annexations are detached through 
ten different parishes, six of which are in the easter and four in the wester district of the couoty 
of Ross. Ferrintosh, the property of Forbes of Culloden, and which pertains to Nairnshire^ is 
locally situated in the parish of Urquhart, in Wester Ross. 

In assessing the rogue-money, it has hitherto been the practice for the connty of Ross to 
provide for the expense of all prosecutions conducted by the procurator fiscal at Dingwall and 
Tain, and the county of Cromarty have been in use to provide for the expense of the prosecu- 
tions conducted by the fiscal at Cromarty. 

None of these detached portions of the county of Cromarty, nor the lands of Ferrintodi^ 
though all locally situated in Ross, are entered in the valuation roll of that county, and conse* 
queiuly they have not hitherto borne any part of the assessment for rogue-money imposed by 
the county of Ross, although all precognitions and prosecutions of cases occurring in tfieae 
detached portions of Cromarty and Nairn, and reported to Crown Counsel, are dmrged against 
that county. 

The unreasonableness of this was first taken notice of by the county of Ross a few years ago, 
when it was proposed that all charges in the fiscal's accounts for business arising firom aoy 
of these detached portions of Cromarty and Nairnshire, should be disallowed; but this sug- 
gestion was not carried into effect from the apprehension that it might be injurious to the 
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poliee of dMte ptrishet where the detached porticos are situated, if die fiscal were not to pro- 

aecote ofiescea ibeie committed, or if be did, to do so at bis own expense* But a com- 

BuiaicBtioa was BMde to the counties of Cromarty and Nairn, suggesting that diese counties 

should abstain from assessing these detached portions, and that the heritors should cons^ 

lo pay a proportion of the Ross-shire rogue-BM>ney corresponding to their respective valuations. ^ ^^*^^|^^i^' 

No »Dswer was returned to this suggestion, and at the last county meeting, in April 1836, it "* '*'*^ 

waa again tnmsmitted to the conveners of Cromarty and Nairn. Should this reasonable 

proposal be declined, the sheriff is afraid that the county of Ross will refuse any longer to 

submit to this burden, in which case the police of nine or ten parishes vrill run a great risk 

«f being negle^ed 

2, 3, 4. For aereral years the county of Ross has been desirous to make adeqiuite provisions 
an nti ml ly, by Msessment, for the charges on the rogue-money. 

Previously to 1834^ the accounts of the procurators fiscal and officers, which comprehended 
their outlays as well as the charges for trouble, used to be annually rendered to the sheriff 
preparatory to the 30th of April, and after being audited by him, such portions of the accounts 
as be recommended were included in the estimate of the county expense for the year assessed 
for, and ordered to be paid by the collector as part of the contingent or miscellaneoin claims 
opon the county. The rogue-money assessment was annually imposed by the freeholders at their 
Michaelmas Head Court, and the collector accounted for his intromissions by a separate ac- 
count current, vrhich was audited by the Commissioners of Supply at their general meeting in 
April. Since the Reform Act the assessment has been made as there dnrected by the Com- 
Bussionera of Supply at their yearly meeting in April, the collectors' intromissions vrith the 
assessment being stated in a separate account. 

Although the accounts against the rogue-money continued, as formerly, to be .submitted 
to the sheriff previously to the 30th of April dovm to the year 1833, the heritors and Com- 
missioners of Supply do not seem to have considered his audit to be conclusive, and discus- 
sions not unfrequently occurred at the meetings of the 30th of April upon the rogue-monej 
accounts ; occasionally some of the charges were held to be extravagant, or the business such 
as ought not to have been undertaken, or for which the rogue-money was not liable, and doubts 
were even at one time expressed whether the rogue-money was not applicable only to precog- 
nitions, or prosecutions before the justices. The sheriff appears sometimes to have drawn upon 
the collector for jums of aliment and other advances which from time to time were made by 
the fiscals or others coimected with the police of the county, but owing to the discussions that 
bad occurred at the county meetings, the collector came to have doubts whether he should 
pay such orders, and they were afterwards discontinued. 

In this way the accounts embracing the business and disbursements for the twelve months 
preceding the April in which they were ordered to be paid, were seldom settled before the fol- 
lowing April, so that the fiscals, and in some districts of the county, the officer, constables and 
coBCttrrents lay out of their money for nearly two years. In Wester Boss, indeed, the fiscalnot 
only paid the wages of witnesses, and of all others who were not peace-officers, but in many 
instances the latter also,-T-sometimes in full, and always largely to account, — and in rendering 
bis accounts the whole were presented in one view, the charges and outlays being classified ac- 
cording to the cases in which they had occurred, with an abstract The result of these abstracts 
for the last five years, distinguishing the sums payable to the fiscal for business and his oiitlay 
for witnesses, officers, &c., are as follows, showing the very large proportion of advances in re- 
lation to the profit in the account :— - 



YCMI. 


FiteaV Aeeonntf . 


Sheriff OfBcenC 
Accounts. 


TOTAU 


Basinen.' 


Outlay. 


1838 
1833 
1834 
1835 
1836 

Total £ 


£. *. d. 
34 8 2 
34 8 6 
42 16 
68 5 6 
47 U 


£. ». d. 
27 4 7* 
5 13 lOi 
26 3 1 
64 19 6 
21 10 11 


£. *. d. 
54 3 
33 8 I 
104 11 10 
25 12 4 
46 18 6i 


£. *. d. 
116 15 H 
73 10 5^ 
173 12 11 
158 17 4 
116 5i 


227 U 2 


145 12 0* 


264 13 9i 


637 16 114 



* In the other districts the fiscals* accounts embraced the whole business without classification, 
and the officers and others rendered their accounts separately. The complaints of the latter and 
of the fiscal in Dingwall, on account of the delay in settling their accounts, which, consider- 
ing the large proportion the advances in the latter case bore to the business charges, was 
considered a great grievance, induced the county to appoint, in 1833, two committees, the one 
for Easter, and the other for Wester Ross and the Lewis, to whom all accounts against the 
rogue-money within the respective districts were directed to be rendered before the 5th of April 
for the past year ; these committees to report to the meeting of the 30th of April. On these 
reports these meetings have usually ajuthorised the sums found due by the committees to be 
immediately paid, and that the collector may at all times have funds in his hands to meet such 
demands, the assessment for the last four years has been increased to the annual sum of 300/. 
Still, bowerer, considering the large proportion to which payments to witnesses, officers and 
others, bears to the fiscal's own charges, it seems reasonable that when he advances the former, they 
**■ 

* The fiscals* ontlaj, at shown hert, ii eKlusiTe of advtncet to o£Bce», constables, and concmrents. 

2 B 2 
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shoold be replaced at shorter intervals than they are even Ht present ; and in those cases in 
vk'hich advances are not made to the officers and othersi it is very hard jfor persons in their con^ 
dition of life to remain so long without their wages, and sometimes compels them to have 
recourse to shifts for maintenance not very reputable. 

As the collector is, or is at least intended to be> in funds^ or might without any sacrifice on the 
part of the county be easily kept so, there appears to the sheriff no good reasop why the claims 
on the rogue-money should not be audited quarterly, or at any rate half yearly, and then paid« 
Such an arrangement would not only remove a grievance very seriously felt by the claimants^ 
but would tend materially to improve the efficiency of the police. 

5. Until 1825, when it was found, in the case of Dundee (1 March, 1825), that burghs were 
liable for the aliment of prisoners after conviction, such aliment was always paid in Ross out 
of the rogue-money ; but with this exception no payment has been made out of the rogue- 
money of this county except as specified in the Act, viz., ^'For defraying the charges of appre- 
hending criminals, subsisting them in prison till prosecution, and prosecuting such criminals for 
their several offences in due course of law.** 

6. There have not unfrequently, particularly in the officers' accounts, been charges dis- 
allowed in Exchequer accompanied oy a direction from the auditor that they should be 
stated against the county. These have almost in every instance been charges (arising 
from the want of a gaol in Stornoway and in Dingwall, from 1830 down till last year, 
when that gaol was partially repaired) for the detention of prisoners while under precoffia- 
tion in inns or private houses, and for their conveyance on being committed for trial, or 
on conviction to Tain. With the exception of those, which have been pretty numerous^ 
the sheriff is not aware of any charges of late years which have been (usallowed in Ex- 
chequer and paid by the county, except the following : — 

1st. A sum of 31/. Is. 7d., being a moiety of the tavern-bills incurred by the procurator 
fiscal of the eastern district of the county in an investigation relative to a murder com-* 
mitted at Invergorden in 1829 ; and, 

2nd. An account amounting to l&L I7s, 8Jrf., incurred by Alexander Alison, messenger^ 
Inverness, in apprehending a criminal who had escaped from custody. 

In authorising payment of the former of these claims, the county specially provided 
that such paymeht should not form a precedent for similar claims in future. 

7. 8, 9, & 10. The sheriff is not aware of any defects in the system of prosecutions by the 
procurator fiscal, sincfe his appointment to the office in 1833. On the contrary, there ap- 
pears to have been every proper exertion made by those officers ; and in particular he can- 
not help observing that it was entirely owing to the singular exertions of the procurator 
fiscal at Dingwall that the murder at Millbuie, in the spring of 1835, was discovered, in cir- 
cumstances where at first there seemed so little clue for a discovery as to render discovery 
almost hopeless. Cases no doubt sometimes occur of private parties being dissatisfied 
with the procurator fiscal for not taking up small offences of which they have complained, 
but the sheriff has never seen any gooa grounds for such complaints^ Neither has he any 
suggestions to make in the way of improvement as to the mode of taking precognitions by 
procurators fiscal. In fact the great point is to have persons of competent professional 
knowledge and good sound sense in these situations, which cannot be expected unless 
suitable remuneration is made for the large sacrifice of time and trouble— a business 
often very disagreeable and always more or less attended with responsibility. 

11. If salaries adequate for securing the services of respectable professional men were 
allowed to procurators fiscal, with travelling charges at a reasonable rate when necessary 
from homo on the business of their office, its duties would probably be more efficiently 
discharged. • 

But, if they are to continue to be remunerated by fees, those stated in the present table 
appear to be inadequate. Thus 3«. an hour after the first hour can hardly be deemed suffi* 
cient compensation to a respectable legal practitioner even for his time, compared with what 
he would receive if it were bestowed on other business. There seems nothing so desirable 
or inviting ,in this department which makes it fit that smaller fees should be allowed for 
time and writings than in ordinary civil business. The duties of a fiscal, on tlie con- 
trary, are generally more disagreeable, attended with more bodily labour, and more 
mental exertion, and requiring at least as much legal knowledge, tact, and experience as 
are requisite in the great majority of the civil cases which occur in inferior courts. 
Besides, the fees are not only much smaller in amount for fiscal business, but the accounts 
are much less agreeably settled, it being often absolutely necessary to employ an agent 
in Edinburgh to make such explanations in Exchequer as may be there required to sup- 
port the charges. 

12. The sheriff is not aware that the expense of criminal proceedings has increased, 
nor that any other inconvenience has been experienced from procurators fiscal of different 
local Courts being employed in the prosecution of crimes. In fact, every case of import- 
ance devolves on the procurator fiscal of the Sheriff Court, or if instituted by the fiscal of 
the justices or burgh magistrates, it is in all cases of any -difficulty transferred to the 
sheriff's fiscal. 

13. If some system of rural police were to be organised, procurators fiscal would cer- 
tainly be enabled to discharge their duty to the public with more efficiency than at 
present, and probably at not more expense. At all events any increased direct exnense 
would fall far short of the loss the public at present experience indirectly througn the 
non-prevention of crimes of different sorts which an efficient local police might check. 
Besides thefts of a grave description, and which not unfreauently go unpunished from the- 
non-detection of o&nders, there are many minor depreoations in the remote districts. 
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especially of such a county as Eoss, which are not complained of to the fiscal. And when 
complaints are made to hiro, the officers whom he is obliged to employ are sometimes not 
possessed of the skill or activity which are indispensable in criminal business. As they 
are generally paid by the time they are employed, an inducement is held out not to be 
over prompt in the execution of their duty. Tney are all civil as well as criminal officers, 
and thougn their constabulary duties require them to be on the watch to prevent or 
repress offences, and when offences are committed of themselves to procure information 
for the fiscal or magistrates, such officers seldom think themselves called on to take any 
trouble until they receive instructions from the fiscal ; and then they generally set about 
the business as a task, seldom or never doing more than what they are specially directed 
to do, or instituting any inquiry or suggesting any new witness or idea to assist the in* 
vestigation. 

These evils might be abated by the appointment of a salaried officer of intelligence and 
experience at the seat of each Sheriff Court, with two or three subordinates, and a subordi- 
nate at intermediate stages throughout the county. The salary to the principle officer 
should be such as would respectably remunerate a man of some education, and as would 
justify the imposing upon him the jesponsibility of being accountable for the conduct of 
all the subordinate officers within the district. With this view he ought to be intrusted 
with their selection, and have the privilege of recommending their dismissal on proper 
cause shown. He should be allowed the expense of a house, and be required to be at 
all times moving about, and watchful of the conduct of those employed under him. He 
should be excluded from undertaking any civil business ; but the subordinate officers 
should not only be authorised to execute writs in civil causes, but the entire business of 
this sort in the county should be ^confined to them. Thus that business would not only 
be much more respectably discharged, but a small additional annual allowance would be 
adequate for their criminal duties. One or two persons of respectable character in each 
parish might be sworn in special constables (not, as used to be, merely as an exemption from 
the militia,) who might have, as a sort of retaining fee, a guinea or some such fee in a year, 
for which they should be obliged to go out as concurrents, when called on in criminal 
cases, or as witnesses in civil cases, but for which duties they should of course be paid the 
usual wages. 

Two such principal officers, with eight or ten subordinates, would amply suffice for the 
whole of these extensive counties of Koss and Cromarty, which extend from sea to sea 
across the island ; and from all the opportunities which the sheriff has had of judging in 
regard to this matter, he does not think that the expense would much, if at all, exceed 
that which is incurred in the present system* The expense of each of the principal 
officers to the public would be somewhere about the cost of an exciseman, and the benefit 
from his services would, in a remote district such as this, be incalculably greater. 

Supposing the procurators fiscal to be paid according to the present system by fees, 
their accounts should at all events be more promptly settled. At present those which 
close at Whitsunday for the previous year are not usually paid till the following Candle- 
mas. This is often a very great hardship, the extent of which, in the disbursements of 
the fiscal of the Dingwall district, will appear from the following abstract of the accounts 
rendered to Exchequer, which the sheriff directed that fiscal to prepare that he might 
show the commissioners the extent of this grievance : — 
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Fiicals' Atcounts. 




• 


Yeart. 






Sheriff Officers^ 
Accounts. 


Torrxh. 


Butinets. 


Outlay exclusive of 
advances to Officers. 




£. s. d. 


£. s. d. 


£. s. d. 


£. S, d. 


1832 


44 16 3 


20 8 10 


35 7 1 


100 12 2 


1833 


61 17 


40 1 8 


82 19 7 


184 18 3 


1834 


118 12 6 


87 8 5 


121 6 Hi 


327 7 lOj 


- 1835 


99 2 3 


169 17 3 


178 10 7J 


447 10 14 


1836 
Total . . 


84 18 6 


44 3^ 


180 13 2 


309 11 IH 


£409 6 6 


361 16 5i 


598 17 5 


1370 4i 



A very simple mode occurs of remedying this grievance, which, in justice to the procu- 
rators fiscal, ought not to be allowed to remain on its present footing. When the 
sherifis at each circuit draw for the expense of the witnesses, they should also be 
authorised to draw for a sum, amounting to the average of the half-vear's outlay, to be. 
paid to the fiscal, with which he would be debited at the settlement of his year's accounts. 
The public would be no loser by this arrangement, except to the extent of the interest 
on this advance, which would be a mere trifle, and which, at all events, it is more reason- 
nble the public should pay than the fiscal, who, in fact, pays it at present, no interest being 
allowed in Exchequer upon any advance in his accounts, however considerable. 

(Signed , JOHN JARDINE, 

Edinburgh, 9th November, 1836. Sheriff of Hoss and Cromarty. 
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jl^^g^ggfft^ Retvm by William Otiver Rutherford, Esq., Sheriff of Roxburghshire* 

bySb«tiA,atto ^. 1. Yes. 

a^^Prolectttionf. ^' ^^ difficulty has been experienced. The asBessment is annual, on the first Tuesday 

of October. The fiscal advances^ and is paid his account annually from the rogue-monej 

W. Rutherford, Esq., fund after being audited. 

EdjerttoD., g^ Checked by an auditor, who submits his observations on the accounts of sheriff clerk 

and fiscal, and justice of peace clerk and fiscals, to a committee of Commissioners of Supply, 
who report annually to (Jommissioners of Supply on the first Tuesdin^ of October, and state 
the sum which they recommend to be that aay assessed and levied during the following 
year. 

4. No. 

5. Instead of a former separate assessment of 39/. 6«. 7d. under the name of incident 
money, it was resolved several years ago that the balance then in the collector's hands be 
added to the rogue-money funa, and that the rogue-money be afterwards increased, and 
all county claims paid from it Now the heritor's clerk's salary, rent for sheriff clerk's 
office for custody of county records, salsury to inspector of weights and measures, salaries of 
constables, sheriff fiscal, justice of peace fiscals, and of justice of peace clerk, in lieu of 
charges for writing and trouble, and other items, are paid from the rogue-money fund. 

6. The Exchequer disallowances on the accounts oi the sheriff fiscfd and clerk are paid 
put of the rogue-money. 

7. None. 

8. No complaints. 

9. No complaints as to the amount of the charges; but the amount of the account ia 
consequence of the increase of crime was lately discussed, and an arrangement made with 
the fiscal, whereby he receives a salary of 1501. in full of all writings, trouble, and Ex- 
chequer disallowance. 

10. No improvements occur to me. 

11. I consider the present mode of remunerating the fiscal more expedient than by a 
fixed salary, as insuring more activity and energy in the discharge of his duty. 

12. There is very little criminal business in any of the local courts excepting the Sheriff 
Court of Jedburgh. 

13. No such regulations occur to me, nor am I aware of any such difficulties. 

(Signed) WILLIAM OLIVER EUTHERFOED, 

Edjerston, 5ih November, 1 836. Sheriff of Roxburghshire. 



Return by Hugh Lumsden, Esq., Sheriff of Sutherlandskire. 
Hugh Lumsden, Esq., ^. L The existing law has proved sufficient in the county of Sutherland. 

Pitcapie. 2. No difficulties have been experienced in getting the assessment here alluded to re- 

gularly imposed and collected. The county assess themselves annually at their April 
meeting in the sum of 10/. sterling, in name of rogue-money ; but the collector of taxes 
is instructed by the meeting to make, out of flie general county assessment^ every 
necessary advance to the procurator fiscal which shall be ordered by the sheriff. 

3. A committee, appointed by the county, examine the public accounts for the year, and 
report upon them to tne April meeting. In the collector's accounts ther0 is one general 
head of "County Assessment and Rogue Money," the latter being always charged at 10/., 
and the discharge making no distinction betwixt payments out of rogue-money, and pay- 
ments out of county assessment. 

4. The Commissioners of Supply have never refused to assess themselves for such charges 
as are here alluded to. 

5. This question must be answered in the negative ; for the assessment, laid on as 
rogue-money, does not nearly suffice to pay the proper charges coming against that fund 
without having recourse on the general assessment, as stated in answer to query 3. 

6. The county sustain all cmirges in the accounts of sheriff fiscal and officers which 
are disallowed by the Exchequer, when it is stated as the ground of such disallowance 
that those charges ought to fall on the county. Some of those charges are for the main- 
tenance of prisoners after apprehension, until brought to the county gaol, &c., postages 
and extra allowances, &c. 

7. I have experienced no defects deserving of notice in this system. 

8. Complaints were made to roe against a former procurator fiscal, which led to his 
removal. No such complaints have ever been made against the present procurator fiscal, 
who has been for several years in office. 

9. No specific complaints have been made to me on this subject. 

10. I am not aware of any improvement to be here suggested. 

11. The present mode of remunerating the procurator fiscal according to the extent or 
weight of his official duties is, in my opinion, tne best which can be devised consistently 
with the protection and safety of the public. 

12. I am not aware that any increase of expense or other inconvenience has resulted 
from the practice here referred to. 

13. There are no difficulties in the county with which I am connected to prevent the 
procurator fiscal from efficiently discharging his duties, with the exception of those 
occasional difficulties arising from physical causes in a mountainous district which no 
human power can remove, and I can suggest no regulations in connexion with this 
query. 

(Signed) HUGH LUMSDEN, 

Pitcaple, 23rd November, 1836. Sheriff of /^therland. 
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Return by James Walker, Esq^ Sheriff of WigtonMre^ 
^. 1. I am not aware Uiat any part of the crinunal bueiaess of the county of Wigton 
has been neglected or inefficiently performed. But with regard to the operation of 
the Bogue Money Aot» I am di^K>flea to think that it is defectire and aomewhat ano- 
makms, in so far as the Commissioners of Supply, who assess and pay the rogue-money, 
not only fix a table of fees» but also audit the accounts of the different officers who have 
daims upon it. The procurators fiscal complain that the rates of allowance thus fixed 
hj the Commissioners of Supply are too low. This complaint appears to me to be not 
altogether groundless, and I am inclined to tHink that greater liberality would be bene* 
fidfll, particularly in so fitr as it would tend towards obtaining the services of a better 
class of persons than those who at present act as constables and Sieriff officers. 

An authenticated copy of the table of fees fixed by the Commissioners of Supply for 
the oounty of Wigton is herewith sent 

I beg leave to submit to the Law Commissioners whether the present system might 
not be improved by intrusting to an officer in Exchequer the duty of making up a ta^e 
of allowances, chargeable on the roeue-money, throughout the different counties of 
Scotland, and by devolving also upon t^at officer the duty of auditing the accounts of 
the different persons having claims upon that part of the county funds. 

2. Referring to what I have already said in answer to the preceding query, I may 
observe, under that qualificaticm, that, so far as I know, no difficulty has ever been ex* 
perienced in getting the assessment here alluded to regularly imposed and collected. 
The asaeasment has always been annual, and, although Uie procurators fiscal are occa- 
sionally in advance (no advance ever being made to Uiem), they have it always in their 
power to obtain repayment of any advance within a reasonable time. 

3. The application of the rocue-money is checked annually by the Commissioners of 
Supply, at a special meeting held by them a few days before the meeting of 30th April. 
At tnis spedai meeting, and at the subsequent meeting of 30th April, aU accounts and 
claims re^ctin^ the rogue-money are aucuted. Where deductions are made, they are 
sometimes mentioned in the minutes of the meeting, and sometimes noted on the accounts 
themselves. On each account, so far as passed, there is written an order for payment^ 
which is signed by the preses of the meeting. 

4. I am not aware that the Commissioners of Supply have ever refused to assess them- 
selves for any charge for police sanctioned by the sheriff. 

5. From the subjoined return, received from the clerk of supply, it would appear that 
the application of the rogue-money has not been rigidly confii^ed within the strict letter 
of the Act, as quoted in this query. The clerk of supply reports upon this point as 
follows : — 

" The amount of Che ex^nditure of rogue-money during the last five years may be 
classified under the foUowmg heads : — 1st, aliment ; 2nd, apprehending and prosecuting 
criminals ; 3rd, charges by justice of peace clerk, supply clerk, postages, printing, ad- 
vertisements, &c. ; 4th, district constables, &c. ; and 5tn^ expense of lock-up houses, and 
other poUce matters, &c., viz. : — 





1. 


2. 


3. 


4. 


5. 




Year. 


Aliment before 


Apprehending 
and ProMcuiing 


Clerki, Postages, 
Advertisements, 


Allowance for 
District 


Expense of 

Iri>ck-Up 


Amount 




Tfiml. 


Criminals. 


&c. 


Constables, &c. 


Houses, &c. 






£. i. d. 


£. s. d. 


£. $. d. 


£. s. d. 


£. S. d. 


£. s. d. 


1832 


25 11 2 


33 13 6 


23 17 1 


6 14 2 


25 8 8 


115 4 7 


1883 


9 18 6 


39 13 2 


17 10 li 


9 17 6 


9 18 10 


86 18 IJ^ 


1834 


24 6 


55 11 1 


26 5 2 


14 


33 11 2 


159 13 5 


1835 


19 8 


39 9 7J 


20 3 2 


2d 


2 10 4 


no 11 li 


1836 
Total. £ 


39 1 5 


43 3 


19 6 7 


14 


3 17 


119 5 3 


118 5 1 


211 7 7J 


107 2 IJ 


73 11 8 


75 6 


585 12 6 
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6, Upon this query the clerk of supply reports, " Several charges disallowed in Ex- 
chequer have at aifferent times been paid from the rogue-money. These cannot, without 
mucn trouble, be particidarised. Sometimes the expense of leading precognitions, &c., 
which had not been reported to the Crown Counsel, precognitions and prosecutions before 
the justices of peace, and fees charged by the sheriff clerk on trials before the sheriffs, 
&c. ; but the accounts of the procurators fiscal and sheriff clerk, lodged in Exchequer, 
will best show the deductions and grounds thereof.*' 

I am not able to give any more specific answer to this query. 

7. I think that, upon the wlwle, the system here mentioned is a good one, and I am 
not aware that it can be altered with material- advantage. The chief defects of the pre- 
sent system appear to be, 1st. Those alluded to in the answer to query 1. 2ndly. That 
the line of distinction between accounts exigible in Exchequer and those ex^ble from 
the rogue-money, or from any other fund, is not at .present laid down with sufncjent pre- 

And 3raly. That no sufiicient power is at present conferred on the sheriff or his 



substitute, of offering rewards for the discovery of offenders. I have already taken the 
liborty of suggesting a remedy for the first of these defects, and probably the Law Comr 
missioners will experience little difficulty in devising for the two last such a remedy as 
they shall appear to require. 

8. No complaints have been made as to the vigilance and activity of the procurators 
fiscal in the county of Wigton. 
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9. No complaints of the description here alluded to have ever been made to me. 

10. I have no improvement to suggest on the mode of taking precognitions at jl^efeent 
adopted by procurators fiscal. 

1 J. Under reference to the improvements suggested in the answers to queries 1 and 7, 
I think that the present mode of remunerating the procurators fiscal is upon the whole 
expedient Conceiving the Exchequer table of fees not to be too high, and the sygtem 
of audit adopted there to be efficient, I am not aware that the expenses incurred to pro- 
curators fiscal can be materially abridged consistently with the protection and safety of 
the public. 

12. I am humbly of opinion that the expense of criminal proceeding has rather been 
diminished than increased by the circumstance here referred to. The sheriff substitate 
states that, in petty cases, he has often made remits to the fiscal of the justices to prose- 
cute before the local court of the justices, and that he has done so chiefly in order to save 
the expense and trouble of bringing witnesses and parties from a distance to attend the 
Sheriff Court at Wigton. From local fiscals being on the spot, the expense of a joumej 
bv the sheriff and his fiscal is sometimes saved. Nor do I think that the employment 
of these local fiscals has occasioned any other inconvenience. On the contrary, being 
persons of considerable skill and experience, they are often found useful in cases of sud- 
den emergency occurring at a distance from Wigton, which is the residence of one of the 
sheriff's fiscals, or at a distance from Stranraer, wnich is the residence of the other. 

13. I have no regulations to suggest calculated to enable procurators fiscal to discharge 
their duty with less expense to the public. I have already referred to the complaints 
made by the fiscals in Wigtonshire of the remuneration which they receive for that 
part of their accounts which is at present chargeable on the rogue-money. But I am not 
prepared to recommend that any part of the accounts at» present exigible in Exchquer 
ougnt to be thrown upon the county. I am not aware that the procurators fiscal have 
been exposed to any difficulties which increase the expense of criminal proceeding. 

(Signed) JAMES WALKER, 

23, 'Royal Circus, Edinburgh, 30/A Nov. 1836. Sheriff of Wigtmthxri. 



TiBLE OF Fees proposed for Precognitions and Criminal Business proceeded in before the Justices 
of Peace of Wigtonshire, referred to in the foregoing Return. 

Procueators Fiscal. 
Drawing every necessary petition or criminal complaint, and for a £. s, d. 
clean copy thereof, whetker consistinpr of one or more sheets • » 4 
Attending at precognitions, criminal complaints, or other business 

of that description, the first hour • • • • • • 4 

Every other hour •.•.... ••020 

The time to be certified by the magistrates present Bnt when the 
business is performed at a distance from the fiscaFs residence, to be 
allowed horse-hire and unavoidable expenses, and his time to be 
counted while on the journey. 
Writing letters, where necessary, on business, each • • » 16 
Citation for a witness • . • . • • • • 004 

The execution ....006 

All copies of papers, when such are necessary, to be allowed for 

every SUO words '008 

Justice op Peace Clerk. 
For every petition or criminal complaint . • • • . 10 

For writing the declarations of parties or witnesses when precog- 

nosced, or depositions when tried before justices — 
The first witness or party . • • • • » • 1 

Every other O06 

But when carried necessarily to a distance to be entitled to travelling: 
charges, and a further allowance for each day employed from home 

of ^ , . . . 5 

Warrant of commitment •••••••• 1 4 

Copies of papers, when necessary, for each 300 words • . . 8 

Writing bond of caution or enactment of banishment • * • 14^ 

The foregoing rates to be understood to include trouble in consulta 
tions with justices, directions to constables, &c., and that no fees 
shall be payable to the justice of peace clerk in name of composi- 
tion of dues of extract, or otherwise, upon proceedings before the 
justices. 

Constables. 
For serving a criminal complaint • » • * • » 006 
For summoning a witness • U • • • • • 003 

For every mile the constable travels after the first mile . 1 . 3 
For each assistant the same allowance ; but it is not understood to be requisite to carry witncaes to 
cite persons to be procognosced, and the mileage only to be counted (except in particular cases) 
from the place of residence of the nearest constable. 
N.B. The fiscals' and constables* accounts to stale specially the time occupied, and particular 

distances travelled, otherwise no allowance will be made. 
Wigton, 22d. May, 1822. The foregoing table of fees approved of at a meeting of this 
date* 

(Signed) WILL. MAXWELL, Preset. ] 

(A true Copy. ) 
(Signed) GEO. M'HAFFIE, CUr*. 
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Return by Andrew Murray, Esq., Sheriff of Aberdeenshire^ 
A. I. It has. 

2. None, llie assessment has been annual, but not such as to prevent the necessity of ad- 
vance by the procurator 6scai, who, since the more frequent practice of remitting cases for 
trial by jury before the sheriff, is often largely in advance for witnesses' wages on these trials, 
as well as in precognitions and otherwise. The monies recovered by him from the Exchequer 
do not come in till from 9 to 21 months after the advance. 

3. The application of the rogue-money is checked by a committee of Commissioners of Sup* 
ply. The accounts are audited by them with the assistance of an accountant. The audit takes 
place in April, so as to be laid before the general meeting on the 30th of that month, whett 
the new assessment is imposed. 

4. They have not. 

5. By special Acts of Parliament, the county pays out of the rogue-money, or rather the 
rogue-money is raised and blended with other monies for paying the county's share of the ex- 
pense of Highland roads and bridges. The county's share of the annual expense of maintain- 
ing the Court House as settled by Act of Parliament, and some other trifling expenses of a 
similar nature falling on the county, may have been defrayed out of the funds raised as above- 
mentioned, but I never beard any complaint upon this head. 

6. Yes, such as the expense of apprehending criminals where the warrants were issued by 
the justices of the peace, even although accused of crimes for which they are afterwards tried 
in the Court of Justiciary. 

7. None. 

8. None. 

9. None. 

10. I have not. 

11.1 think it is. There is no expedient mode of abridging the expense that occurs to 
me. I think it decidedly preferable that they should be paid as agents for business done, 
rather than by fixed 8alar}\ 

12. Answering this question |i(enerally, I would say that, in the county of Aberdeen, the ex- 
pense has not been increased. The expense paid in Exchequer is diminished by the burgh, or 
justice of peace procurators fiscal taking up cases, because in the Exchequer no accountant is 
acknowledged but the sheriff. In so far, however, as the expense from the Exchequer is 
diminished, it must be increased in the other quarters. 

Since I became connected with the county, there has been a continued good understanding 
between the sheriff's procurator fiscal and the procurator fiscal of the burgh of Aberdeen. 
The other burgh jurisdictions within the , county are not of much moment, and are only 
exercised in cases of police, and the procurator fiscal of the justices seldom interferes in cases 
proper to be reported to the Crown agent, except perhaps in a case of emergency, and even 
then the case is very frequently put into the hands of the sheriff's procurator fiscal to be inves- 
tigated by him. From these causes no practical inconvenience is now experienced from the 
collision of these employments in the county of Aberdeen, although at one time it was threat- 
ened from the procurator fiscal of the justices taking up and investigating serious cases in the 
county, and transmitting the precognitions to the Crown agent, by whom they were received 
and acted upon. But when the accounts of the justice's procurator fiscal were transmitted to 
the Exchequer, which was done by the sheriff along with his other accounts, the answer was, 
that no accountant was acknowledged in Exchequer other than the sheriff himself, which soon 
checked the practice, 

13. I have nothing material to suggest under this head, but I may mention that an incon- 
venience is felt from parties accused, who are entitled to be liberated on bail, not being by law 
obliged to state a domicile where they may be cited by which means justice has sometimes 
been evaded, an inconvenience which must be felt in the Court of Justiciary as well as in the 
sheriffs department, and which might be obviated without injustice by making the privilege of 
bail conditional on such obligation being granted. Another inconvenience has been felt from 
the time within which parties are taken bound to appear being sometimes shorter than the 
space which may intervene between one circuit court and another. 

The procurator fiscal states, that in cases of sudden or violent death, under suspicious circum- 
stances, he would be enabled to discharge his duty better, and at less expense, if some mode 
of giving him more early information of the cases were in use. It occurs to me that this evil may, 
in some degree at least, be remedied by the procurator fiscal himself, with the support of the 
sheriff and county magistrates, giving instructions to the sheriff officers and county to attend 
to such cases, and to report them immediately to him, and such instructions would have been 
earlier given if the matter had been sooner mentioned. 

Answers to the queries stated under this head would embrace a treatise on the whole police 
system of Scotland, which certainly is not expected here ; and as it is understood that the four 
last queries have been sent to the procurator fiscals themselves, reference is respectfully made 
to their answers, and in particular to the answers of he procurator fiscal of Aberdeenshire, for 
what is more immediately connected with that county. 

(Signed) ANDREW MURRAY, 

Sheriff of Aberdeenshire, 

Return by R. Maedonald Stewart Seton, Esq., Sheriff of Stirlingshire. 

A. I. The law, as now established by the Rogue Money Act, has made provision for the ap- 
prehension and bringing to trial of delinquents, although as regards the county of Stirling that 
fund has not been applied to the extent of making the police of the county as efficient as the 

S.L.R.—4. 5 r- "^ 2 C 
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KetumB sheriff conceives it might, and ought to be. The county is divided into four districts, in each of 

%S***"1m " *** which there is a bench ofjusticesj who generally meet on every first Monday of each month, and 
and Prosecuti^s. more frequently if occasion requires it, by adjournments ; these four districts are, Stirling, FaU 

kirk, Lennoxtown of Campsie, and Balfron and Drymen. For each of the first three districts, the 

^ ^tob^h.^*^*' sheriff has appointed a head criminal ofiicer at a salary of 20/. each per annum ; the duties of 
which offices are to keep a constant look-out for the purpose of detecting crime, and with 
power to call in concurrents, for the apprehending of delinquents, and bringing them before the 
sheriff or his substitutes, and the procurator fiscal, in order to investigate the nature of the 
crime of which the parties are accused. By this means, .so soon as assaults, thefts, and other 
delinquencies take place, the inhabitants of these districts respectively know where to apply, and 
immediately lodge information with the head criminal officer ; by which means it seldom happens 
that any of these crimes are committed many hours before the case is taken up and reported to 
the sheriff and fiscal; and it will be seen that the whole of this efficiency of the police is at- 
tended with no further expense than 60/. But in consequence of there being no head criminal 
officer as yet appointed to the extensive and populous district containing the villages of Bal- 
fron, Drymen, Kilcarn, Tintry and Bucklaire, crimes have become more frequent of late years in 
those villages (in this western district of the county) than in almost all the other three districts 
put together. And although the sheriff has repeatedly applied to the county, and especially to 
the police committee of the county, for an additional 20/. to enable him to establish a head 
criminal officer in this western dbtrict, he has as yet failed in inducing the county to grant htm 
that allowance, which over the whole county would make only 80/. in all, for police purposes ; 
while in other counties, to the certain knowledge of the sheriff, 200/., and from that to 300/. and 
400/., are granted for the same purpose. 

The sheriff has felt it his duty to state the above facts, in order to account for the great 
increase of crime in this fourth district of Stirlingshire, in the hope that if the county will not 
comply in giving this additional 20/., he will get the sanction of the Lord Advocate to make this 
much-required appointment, and draw upon the rogue-money for this additional sum of 20L 
sterling ; although the sheriff fondly cherishes the hope that the county will, at its meeting on 
30th of April next, be still disposed to comply with the sheriff's request, and save him the pain- 
ful duty of any application to Crown Counsel. 

2. Ihere does not appear to have been much, or any difficulty, in obtaining the assessment 
imposed and collected. The assessment is generally laid on annually, but in place of any 
advances being made to the fiscal out of this fund for disbursements unavoidably incurred and 
paid by him in advance, the sheriff has reason to know that the procurator fiscal's accounts 
for said disbursements have not been paid to him for many years past, and no advances have 
at any time been made to meet the outlay on these accounts against the Crown. 

3. There is a finance committee appointed by the Commissioners of Supply, whicji, either 
itself or by the medium of its collector, checks the application of the rogue-money, and this 
committee is understood to meet every year, but whether the accounts are all duly and regu- 
larly audited the sheriff is unable to say, further than that his information leads him to believe 
that these accounts are not always regularly and duly audited, nor are they paid in many 
instances after being duly certified ; and the sheriff's cause of knowledge on this point arises 
from a variety of complaints which have been made to him of late years, that payment had 
been withheld, or at all events had in many instances, been most unnecessarily delayed. 

4. The sheriff is not aware that the Commissioners of Supply ever refused to assess them- 
selves for any charges for police purposes, excepting in the case stated in answer No. 1, re- 
garding the additional 20/. claimed by the sheriff for a fourth head criminal officer in the 
western parishes of the county. 

5. The sheriff knows of no payments made out of the rogue-money fo/ any other purposes 
than those of defraying the charges of apprehending criminals. Sic., except the 60/. paid to the 
sheriff for maintaining a police, with a head criminal officer attached to it, in the three districts 
of Stirling, Falkirk and Lennoxtown ; and it is the intention of the sheriff, as already stated 
(in answer to query No. 1), to apply to the county on the 30th of April next for 20/. more, 
for establishing a head criminal officer in the western parishes of the county, whose head- 
quarters it is proposed shall be Balfron and Drymen; but whose charge, as well as the 
responsibility of doing his duty, shall extend to the neighbouring villages of Kilcarn, Bucklaire, 
and Tintry, &c. &c. 

6. Yes, in precognitions which have been charged by the procurator fiscal in his accounts 
against the Exchequer, but disallowed m respect of tlietr not having been reported to Crown 
Counsel. 

7. None whatever, with the exception of the restriction by law, as now established in the 
warrants granted by sheriffs for apprehending delinquents not being extended beyond the 
limits of the county whereof he is sheriff, whereby the exertion of the procurator fiscal, and the 
carrying the warrants of the sheriff into effect are often defeated by the delinquents getting into 
another county, and by that means setting the warrants of the sheriff at defiance. In conse- 
quence the sheriff would humbly beg leave to suggest to the Boyal Commissioners theextensioo 
of the law in this respect, and the power of the sheriff (in warrants against criminals) beyond 
the limits of the county of which he is sheriff lo that of the adjoining counties, not only as 
regards warrants against delinquents but with respect to warrants in civil cases, especially as 
regards the carrying through, more efficiently and with less expense to the parties, warrants for 
citing witnesses in all cases connected with the Segistration Courts, and the carrying through 
the provisions of the Reform Act, being the statute 2 & 3 Will. IV. cap. 65, as it has very 
frequently happened that witnesses cited to give evidence in support of, or objecting to claims 
of voters, reside in other counties, and as the law now stands, the officers in charge of the 
execution of the sheriflfs' warrants are obliged to apply for the concurrence of magistrates and 
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justices of the peace in other counties, which is frequently attended with delay and a great Returiw 

additional expense to the claimants, which might be obviated by the extension of the sheriflTs by Sheriffs, as to 
powers in granting warrants for the aforesaid purposes. The sheriff is aware that this extension uid^secuSoni 

of the carrying the warrants into effect has been already conceded to a limited extent ; but 

vnless these poweis shall include warrants in criminal cases, and as connected with the regis- R* M. S. SetoD, Bsq^ 
tration courts, the law on this point will not be so e£Bcient as it might otherwise be made ; and Edinburgh. 

but from the fear of making these answers too long, the sheriff could quote various instances^ 
both in criminal and civil cases, which would sadsfy the Commissioners how very requisite and 
much called for is tlie extension of the sheriffs* powers towards their warrants being carried 
into effect, and especially as regards warrants against delinquents, and for the citation of wit- 
nesses to appear in the Registration Courts. 

8. No complaints of any description whatever have been made to the sheriff of the county 
as regards the vigilance and generally aclmowledged activity of the procurators fiscal in their 
unwearied attention to the unremitting discharge of their arduoiis duties, with the single ex- 
ception (in the long period of 25 years) which occurred in the Falkirk district, and which 
complaint of neglectful delay, lodged with the sheriff by Crown Counsel, being upon inquiry 
discovered by the sheriff to be well founded, he immediately dismissed the fiscal. 

9. No complaints of any kind have evev been made to the sheriff with respect to the procu- 
rator's expenses, so far as chai^able against the county, with the exception of objections 
being made by the Finance Committee or their collector ; and the consequences have been, 
that the procurator fiscafs accounts have not been paid for six or seven years past ; although 
now these accounts are in the way of being settled, in consequence of a reference by the 
parties to Mr. Home Drummond of Blair Drummond. 

10. The sheriff has no suggestion to ofier^ nor any remarks to make relative to any improve- 
ment on' the present mode of taking precognitions in so far as the procurators fiscal are con- 
cerned. In this county at present, and from time immemorial, all warrants, declarations of 
prisoners, and precognitions, are written by the procurator fiscal, and are kept in his custody 
till reported, although it is believed that this is not the case in all the counties of Scotland, as 
in some of these warrants declarations of prisoners, &c., are written by the sheriff clerk ; 
although, in the humble opinion of the sheriff, this is not so beneficial a course towards the 
public service as if the writing of these documents would be when intrusted exclusively to 
the procurator fiscals, who are the responsible parties, in conjunction with the sheriff, -for con- 
ducting all criminal proceedings, because it is most essential and important that the public 
should have no access to know against whom a criminal warrant is issued or about to be issued, 
or what a prisoner should say or emit in his declaration, or what witnesses may state in precog- 
nition. And the fiscal being the party responsible to the public as well as to the sheriff for 
the most profound secrecy on these points, it is the more essential that all these documents of 
evidence should be taken and kept by him and the clerks in bis office — who are kept by him 
for the exclusive purpose of writing down those evidences — and keeping them bound to the 
most inviolable secrecy, the necessity of which secrecy must appear self-evident; whereas the 
oonecessary introducing, on the other hand, pf a sheriff clerk's clerk or other person in his 
office, and thus leading them into the privacy of these matters, must appear as uncalled for 
as it would be most inexpedient, and of this several procurators' fiscals of great eminence and 
extensive practice in other counties have complained. It is tlierefore the humble opinion of 
tlie sheriff, without giving any further reasons in detail, and while it must be obvious to every 
one conversant in the details of taking declarations of prisoners, precognitions, &c., that 
all warrants, declarations of pfisoners, and precognitions ought to be written exclusively 
by the procurators fiscal ; and as has been already stated, as this has been the practice for 
time immemorial in the county of Stirling, the sheriff has no improvement to offer in so 
far as this point is concerned. 

11. In the opinion of the sheriff, the present mode of remunerating fiscals by fees according 
to the business performed is better than by a salary, although the sheriff will not venture to 
assert that these fees or allowances may not be altered or varied ; but it does appear to the 
sheriff that procurator fiscals' emoluments could not well be lessened, for there are many pieces 
of work in their official capacity for which there is at present no allowance made to procurator 
£scal8 — such as answering applications by prisoners to be admitted to bail, writing warrants for 
liberating prisoners, revising indictments sent out for service to the sheriff clerks previous to 
circuits, &c.; for all which, perhaps, an allowance ought to be made. Besides, fiscals sustain 
heavy losses on the great outlay in payment to witnesses, officers, &c, part of the sum so ex- 
pended by them not being repaid for 21 months, and no part of these outlays being repaid to 
them until after nine months expended. 

But there are other and higher considerations which demonstrate that the present fees to fis- 
cals or allowances are not too high, viz., the risk and responsibility attendant on the due per- 
formance of their respective and complicated duties, — such as the unremitted attendance at home, 
which a proper discharge of these duties renders imperative, and the heavy expense of an esta- 
blishment of clerks, &c. &c., which must be kept up, although crime may, at certain intervals, 
have abated. 

12. The sheriff is not aware that any great additional expenses have been incurred by the 
circumstances mentioned in this query, nor has any inconvenience been experienced thereby in 
this county, in so fiar as it consists with the dieriff's knowledge. But this may have ai-isen, 
however, finom the circumstance of there being very little business performed in this county in 
those respects, excepting by the sheriffs fiscal, the justice of peace fiscal never interfering 
in cases of any great magnitude or importance. 

13. The 0nly serious difficulty which the sheriff's fiscal has to encounter, and has in Stirling- 
shiiPe been ezperieiiced in the conscientious discharge of his duties, is when a crime happens 

2 Cy ^ 
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Returns to be committed on the borders of the county, particularly where the marches, as they often 

^ySheriflfe, as to are, are not well defined. 
andProsecutUms. ^^^ procurators fiscal of Stirlingshire have always been led to consider it as a duty impera- 

tive upon them, when information of a crime being committed within the bounds of the county, 

R. M. S. Setoii,£8q.,.and especially when such information is distinctly lodged with them by a person on m hose 
Edinburgh. statement, from his respectability or other circumstances, they are led to place implicit con- 

fidence, or who from local knowledge ought to be aware that the locus delicti is within the 
limits of his county, and the more especially if the fiscals themselves happen to be in the 
knowledge that the locus delicti is by habit and repute within the bounds of the county, to 
apply for a warrant against the alleged delinquents. 

But it lately occurred that the procurator fiscal of Stirlingshire was found liable in and sub- 
jected to heavy damages, although he acted on the signed information both of the agent and 
factor of a great proprietor, on part of whose lands the crime was said to have been com- 
mitted, and that, too, coupled with the universal, belief of the whole neighbourhood that the 
locus delicti was within the county of Stirling ; but notwithstanding, and after a most search- 
ing inquiry, a jury in Glasgow found (contrary to the opinion 0/ the judge) that the prepon- 
derance of evidence was against the locus bemg in the county of Stirling. It appears roost 
humbly to the sheriff that such a state of matters ought to be altered so as to preclude a simi- 
lar occurrence in future ; and that the best means by which this can be effected would be, by a 
provision in the intended Act of Parliament, that procurators fiscal ought to be protected when 
acting bond fide in the conscientious discharge of their duty. 

Many additional reasons might be suggested by the sheriff in support of this suggestion, but 
as these must be quite apparent to the Learned Commissioners, one of their number (the Soli- 
citor General) being so well aware of all the partioulara connected with the case alluded to^ 
the sheriff considers it unnecessary to urge the above suggestion farther. 

There is one suggestion more which the sheriff would beg leave humbly to bring under the 
notice and consideration of the Learned Commissioners with a view of effecting an important 
saving in the expensive mode of conducting trials before the sheriffs with a jury, and it is as 
follows, viz. : — At present when a prisoner is served with an indictment, the witnesses and jury 
require to be summoned to attend the trial, and if the panel pleads guilty (which not unfre- 
quently happens), the whole expeufse of summoning the jury and witnesses, the payment of 
witnesess (often very great), officersof Court, &c., is incurred ; whereas if the panel should, at the 
end of six free days from the date of being served with the indictment, be brought before thejudge 
to plead to the charge, and should then plead guilty, sentence would at once be pronounced, and 
thus the expense already mentioned, of summoning jurors, witnesses, &c. would be saved 
to the country. This, in the sheriff'^s opinion, would be a safe course of administering justice, 
because if the panel pleads not guilty, the sheriff could in such event adjourn the diet, and then 
the jury and witnesses could be summoned in the usual way to attend the day fixed upon for the 
trial. 

It is believed that if the foregoing suggestion is adopted, in three-fourths of the cases re- 
mitted to be tried by the sheriff' and a jury, the panel would plead guilty, and the whole ex- 
pense of summoning jurors and witnesses, and the payment of witnesses, as at present incurred, 
independently of the trouble to the jurors for no purpose whatever, would be saved. Such a 
suggestion as is now proposed the sheriff is aware could not be effectually carried into prac- 
tice in the shape of a regulation, but he suggests to the Learned Commissioners whetlier it 
would not be worthy of their consideration to propose that a statute should be passed in order 
to give it effect. 

The sheriff begs to take the liberty of bringing one point more under the consideration of 
the Learned Commissioners, and that is, with regard to the expense now incurred in the trans- 
mission of prisoners for examination from a county where they may be detained on one charge 
to another county where there is a charge against them. This occurrence might in many 
instances be rendered unnecessary, as well as the great expense attending it, if the accused 
could be competently examined by the authorities of the county where he may for the time be 
detained, in relation to the crime committed in another county. It is believed that this is done 
sometimes at present, but the sheriff doubts the competency of such proceedhig, and is humbly 
of opinion that any power to be vested in the sheriff to this effect ought to be granted by a 
special statute, to the effect of enabling the judge and fiscal of the county where a prisoner, in 
the foregoing circumstances, may be already detained, to examine him for a crime or crimes 
committed in another county ; and that the declarations emitted by a prisoner ought to be held 
as competent as if emitted before the judge of the county where the crime was committed ; and 
a regulation, as connected with this statute, might with propriety be made and issued for fiscals, 
that they shall only send for a prisoner from the place where he is first committed, when that 
becomes indispensably necessary for identification by witnesses, &c. &c. 

(Signed) R. MACDONALD STEWART SETON, 

Edinburgh, 12th January, 1837. Sheriff of Stirlingshire. 



Return by J. C. Colquhoun, Esq., Sheriff of Dumbartonshire, 

J. C. Colquhoun, Em., ^' ^' "^^^ ^""* which has been annually assessed in the county of Dumbarton for a very 

Dumbarton! ' long period under the name of rogue-money, is only 7/., a sum which, especially of late years, 

has been totally insufficient for the purposes mentioned in the Rogue Money Act, but whenever 

it was found necessary, an additional county assessment was imposed for these and other county 

2 and 3 Wm. IV. purposes. The Commissioners of Supply have for many years imposed all these assessments 

c. 65, sec. 44. at their annual meetings on 30th April, so that the recent Act, transferring the power of assess- 
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ment for rogue-money from the freeholders to the Commissioners of Supply, made no change ' Returns 

in this county. by Sherift, at to 

2. No difficulty has hitherto been experienced in getting these assessments imposed and col- m;^^^^^^^ 

lected. They have been annual as to the 7/. above mentioned, and nearly so as to additional 

assessments, for it appears that an additional assessment has been imposed at every yearly J. C. Colquhoun, Ei^ 

meeting for the ten years ending with 30lh April last, excepting 1827, 1829, and 1831. The pro- Dumbarton, 
curator fiscal and others are necessarily in advance till their accounts are given in, and thereafter 

till audited ; but occasionally payments to account are made virhere, from any circumstance, 
the auditing happens to be delayed. 

3. ITie Commissipners, at their yearly meeting, remit tlie accounts of their collectors, and the 
whole other usual accounts then given in against the county, to a committee of their number, 
with power to check the same, and to order payment of what is found right. The Committee 
report to the next general meeting what they have done. If any unusual claims are made 
against the county, they are considered and judged of at the general meeting, and only remitted 
(if remitted at all) to examine the details. The accounts have not been audited regularly. The 
last auditing took place on 17th November, 1835, and owing to particular circumstances (the 
death of the collector and fiscal) it included three years' accounts ; but of these, part payment 
had been made. The only accounts now to audit, are those given in at 30th April last, and of 
which part payment has also been made. 

4. The Commissioners of Supply have never refused to assess for any charges for police 
recommended by the sherifi^. A committee was appointed on 30th April, 1836, to consider of 
the proprietry of appointing a county police, and of the mode and means of payment. 

5. It appears from an examination of the county collectors' accounts for the last ten years, 
that payments have been made from the rogue-money for purposes not strictly specified in the 
Act Besides the charges for apprehending, subsisting, and prosecuting criminals, there 
have been payments for the following purposes, viz. : — 1. For preventive police in the employ- 
ment of military (on one occasion), and of bodies of constables during elections and disturbances, 
including batons, 8cc. 

2nd. For charges by sheriff clerk and officers for citing jurymen and witnesses, and for Court 
procedure in striking the county fiars' prices of gram. 

3rd. The sheriff clerk's charges for writing and advertising notices to freeholders regarding 
the Michaelmas Head Court previous to 1832; also for postages and circular letters occasioned 
by Parliamentary returns in regard to church accommodation, &c. 

4th. For charges occasioned by county meetings and advertisements, Parliamentary petitions, 
reports of county committees on bills before Parliament, and other such matters of business 
ordered by the county. 

5. For annual payment to keeper of Court Hall and Bar, for annual salary to a chief constable, 
and for a proportion of the gaolor^s salary at Dumbarton. This last was for the first time agretd 
to on 30th April, ia36. 

6th. For gas-lamps and pipes, grates, and furniture, and railings for the Court House and 
public offices ; also for insurance, repairs, and parish burdens on the Court House and Court 
Yard. 

7th. For proportion of store-room rent for Stirling and Dumbarton militia. 

8th. For collectors' charges for interest on advances, and for making out schemes and collect- 
ing assessments. 

6. Sundry charges disallowed in Exchequer have been paid out of tlie rogue-money. 

1st. The expense attending the striking the fiars annually is disallowed in this county, on the 
ground, as is understood, that no duties are payable from this county to the Crown requiring 
that procedure. 

2nd. The expenses of precognitions and other preliminaiy procedure in cases conducted by 
the fiscal of the justices of peace, even though reported to Crown Counsel, and where trials 
have been ordered by them before the sheriff. 

3rd. The expense of all criminal procedure conducted by the procurator fiscal of the Sheriff^s 
Court in cases which have not been reported by him to Crown Counsel. One consequence of 
this was, that the whole expense of the numerous trials in 1834, under the Intimidation Act, 
arising out of the disturbances among the calico printers within this county in that year, all fell 
on the county funds. The hardship is the greater, that while the expense of unreported cases 
is thrown on the county, the whole fines awarded by the sheriff on reported cases, and one* third 
of all such fines in unreported cases, are regularly levied by the Crown. 

7. I am not aware of any particular defects in the system by which delinquents are brought 
to trial by means of a procurator fiscal. The want of a permanent police, and the difficulty 
of procuring criminal officers and assistants, especially in cases of disturbances, have been 
often felt in the discovery and apprehension of delinquei^ts. 

8. No complaints have been made of the vigilance and activity of the present procurator 
£scal of this county. Some complaints were, previously to his appointment, made in these 
respects, but the impression is that they were not to any extent well founded. There is 
little criminal procedure carried on by the fiscal of the justices, and no complaints have been 
made. 

9. The Commissioners of Supply have occasionally complained of the expense of criminal 
procedure thrown on the county. 

10. At present the sheriff clerk is presumed to write all precognitions, and he receives the 
fees thereof ; but in practice many precognitions, at least in part, are necessarily and un- 
avoidably taken by the fiscal. Information is often given by way of signed declarations at 
hours and on occasions when to wait for the sheriff clerk would be attended with great 
inconvenience and detriment to the public service. Besides, it is uot always proper that the 
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contents of a precogiiitipn should be exposed to the writing clerks in the sheriff clerk's oflioe, 
which is open to the public. On these grounds, perhaps, the iiscals should have the optioa 
of employing their own clerks, with the consent of Uie sheriff and the sheriff clerks might be 
remunerated otherwise. 

11. I am not aware of any mode of abridging the expense charged by procurators fiscal, 
unless it should be deemed expedient to pay them by a fixed salary ; but if salaries are 
equalised, tlie duties would become unequally paid, and there would also be a temptation to 
relaxation in vigilance, for though the payment by fees may be supposed to induce fiscals to 
take up cnses unnecessarilyi yet the sheriff has always a direct control in such cases. 

12. The instances are so rare in this county of any criminal procedure having taken place 
at the instunce of the procurator fiscal of the justices of peace, that no inconvenience has been 
experienced from the employment of that officer. 

13. Under this head two suggestions occur, one as to the payment of witnesses at Circuit 
Courts, the other as to the appropriation of fines awarded against offenders. 

1st. Hitherto no allowance has been made to procurators fiscal for their attendance at 
Circuit Courts, where, nevertheless, their presence is often indispensable, owing to the great 
increase of crime. The only mode of giving any remuneration is by placing the fiscal in the 
list of witnesses in each case from his county; and to do this it is first necessary that he 
should, in all cases, be a subscribing witness to declarations. It seems advisable that this 
circuitous mode of payment should be rendered unnecessary, by a direct allowance for each 
day*s attendance till his cases are all tried. He might also be empowered to pay the witnesses 
on such trials, unless it were deemed more expedient to impose that duty, at each circuit, on 
some officer of the Circuit Court, in whose hands adequate funds might be previously impressed 
In either case, the sheriff and his substitutes would be relieved from a duty and responsibility 
not very consistent with their judicial functions, and from advancing money, which (though soon 
repaid) it is not always convenient to do. 

2nd. It has already been stated that the Crown levies all fines awarded by the sheriff in cri- 
minal prosecutions in reported cases, the expenses of these cases being paid by the Crown* 
The same principle should prevent the exaction of any portion of the fine^ in unreported cases, 
the expense being paid by the county ; but at present in such cases the Crown, under the Juris^ 
diction Act, exacts one-third part, and the remaining two-thirds ate divided between the fiscal 
and the sheriff clerk. It seems expedient that the whole fines in unreported cases should be 
placed to the credit of the county. The expenses in such cases, when awarded in summary 
trials under the Act 9 Geo. IV. c. 29, are seldom if ever recovered from the party. This arbes 
from a doubt as to the competency of awarding imprisonment in summary trials, except for the 
*' penalty " mentioned in sec. 21 of the Act, understanding by that word the fine only, and not 
the fine and expenses mentioned in the 19th sec. The Act of Adjournal of the 17th March, 
1827, sec. 5, also limits imprisonment till payment of fine or expenses; not both. If this limi- 
tation was abrogated, or if the fines were applied to lessen the expense on the county, then the 
fees could in all cases be made adequate to the offence, and to the circumstances of the offender, 
inclusive of the expense in the former case, or regardless of it in the latter. 

On (his query I have no other suggestions to make. 

(Signed) J. C. COLQUHOUN, 

Sheriff of Dumbartonshire, 



Return by W. Home, Esq., Sheriff of Haddingtonshire. 

W. Home, Ktq., A. 1. The existing law has proved sufficient in my county. 

Haddington. 2. No difficulty such as is mentioned in this query has been experienced. The assessment 

is laid on annually at Michaelmas. The procurator fiscal renders his accounts half yearly, 
and the sheriff or sheriff substitute, after auditing it, gives an order for its payment on the 
rogue -money fund. 

3. The orders on the fund are usually checked and signed by the sheriff or sheriff substitute, 
for the payment of constables and others, for duties performed ; forms are filled up and attested 
by the superintendent of police according to schedule herewith exhibited. The chairman of 
the Quarter Sessions also occasionally grants orders ; but it is matter of arrangement that 
justices do, not as individuals. The collectors* accounts are audited at the beginning of each 
year by a committee of justices. 

4. Never in my experience. 

5. Frequently ; but it would be very difficult to enumerate the various occasions. It has 
been matter of practice to assess widi the rogue-money so as to meet contingent charges for 
public objects not otherwise provided for. 

6. None — so far as is ascertained. 

7. None. There is in this county an active and intelligent superintendent of police, who is 
constantly employed in visiting the districts, making investigations, and reporting results, 
usually in writing to the fiscal 

8. None. 

9. None. 

10. None. The reports of the superintendent frequently render other precognitions un- 
necessary. N 

11. It seems to be expedient, and it would be difficult to say how it could be improved. 

12. There does not appear to be any additional expense incurred in this county from the 
justices of tlie peace, and burgh magistrates having separate procurators fiscal. They all 
appear to work well together. 
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13. I feel unable to suggest any new regulations promising to diminish expense or to in- 
crease efficiency ; and I am not aware of any difficulties to which the procurators* fiscals are 
exposed in discharging their duties which might be. removed. 

(Signed) W. HORNE, 

3lst Dec, 1836. Sheriff of Haddingtonshire. 



Form of Schedule referred to in and transmitted with the preceding Return. 

Account. — ^The County of Haddington, 

To G. H. List, Asisstant Constable at Haddington. 



Date. 


Description of Duty performed. 


Certificate of Justice, Proca- 
rator Fiscal, &c 


Amount. 


1833— 
December 20-21 


Accompanied the Superin- 
tendent of Police to search 
the carts of G. Turner, 
Tweddie, Waddell, and 
Thomson, on their road 
to Edinburgh market for 
game, employed from 2 
o'clock P.M. till 5 o'clock 
A.M., 15 hours. 







Haddington, 22nd Dec. 1833. 

Attested by 
(Signed) ALFRED JOHN LIST, 

Superintendent of Police. 
Please pay the above sum of shillings 

To R. Hay Newton, Esq., ] 
CoUeet0r of vasrant money y I (Signed) ROBERT RIDDELL. 

County of Haddington. j 

Received payment of the within account from the Superintendent of Police. 
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Return by Alexander Wood, Esq., Stewart of Kirkcudbright. 

A. 1. It has proved sufficient in this stewartry. 

2. No difficulties have been experienced. The assessment is annual. The procurator fiscal 
having no funds in his hands, seldom makes any advances, except to witnesses ; but as sherifT 
officers cannot always lie out of the expense attending the apprehension of criminals, interim 
orders are at times given on the rogue-money^ on the understanding that if the charges are 
allowed in Exchequer they shall be afterwards accounted for. 

3. By the Commissioners of Supply at their annual meeting on the 30th of April. The 
procurator fiscals* accounts against the stewartry are also then audited. 

4. They have not. 

5. None ; except occasionally the expense incurred on account of furious lunatics. 

6. None. 

7- No defects have been experienced in the system. The Commissioners of Supply at the 
last Michaelmas meeting appointed a head officer with a salary, with a view of strengthening 
the police of the stewartry. 

8. No such complaints have been made, nor does the Stewart think there are any grounds 
for any. 

9. No such complaints have been made, although the occasional increase upon these ex- 
penses, from an occasional increase of crimes^ has not escaped observation ; but in all cases the 
accounts are regularly audited and taxed. 

10 None. Perhaps in some instances the precognitions might be shorter. At the same 
time the Stewart is satisfied that the procurator fiscal is anxious to keep the precognitions within 
as moderate a length as he can, and in this he generally succeeds. 

IL No other or better mode of remunerating the procurator fiscal occurs, nor any plan of 
abridging the expense. 

12. No inconvenience has arisen in this stewartry from any such employment, which indeed 
has seldom occurred. Besides the Stewart's and justice of peace procurator fiscal, there is no 
other in the stewartry, excepting one appointed by the justices in the western district, who co- 
operates with the Stewart's hscal to the public advantage. 

13. The expense of jury trials before sheriffs might be lessened by reducing the number of 
the jury from 15 to 9, which would render it unnecessary to summon so many as 45 jurors. 
But there may be difficulties in introducing any want of uniformity in the number of jurymen 
in cases proper to be tried in that form. 

It has already been proposed that, in trials before sheriffi, a power should be given to take 
the jurors from within a certain distance of the place of trial. This, it is thought, ought to be 
modified to the effect of enabling the jury to be summoned from the parish of the head burgh. 
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or place of trials and certain adjoining parishes. A relative provision may be necessary to relieve 
the jurors so serving from performing double duty, by being cited to attend on the circuit. If 
the distance were to be fixed by a certain Qumber of miles, there would be great difficulty in 
extricating it. Expense might be also lessened by a provision for bringing up the prisoner, and 
taking his plea before the jury is summoned, and requiring it to be so only if a plea of not guilty 
is entered. It does not occur that there is any substantial objection to this. 

(Signed) A. WOOD, 

Stewart of Kirkcudbright. 



Return by William Fraser Tytler, Esq,, Sheriff of Inverness-shire. 

A. 1. The sum imposed for rogue- money, particularly for the last five years, has proved in- 
sufficient. The assessment levied under the Act is limited to 6^. 8d. sterling on the 1002. 
scots, and amounts annually to 243/. 13». Id. ; but the expenditure for the last three years has 
considerably exceeded this sum, and the deficiency has been supplied from a contingent fund 
annually assessed for by the county. 

2. No difficulties have been experienced in getting the assessment imposed annually, and 
the accounts of the procurator fiscal have generally been paid within the year. 

3. The application of the rogue-money is checked by an accountant, to whom the collector's 
account is annually remitted for examination ; and his report is produced to the general 
meeting of 30th April. 

4. Never. 
None whatever. See answer to query 1. 
None. 

The system established generally works well. 

Complaints have occasionally been made and inquired into, and redressed. 
No. 

In the event of the Bill for Circuit Courts by the sherifiT, it may be worthy of considera- 



5. 
6. 
7. 
8. 
9. 
10. 



tion whether a procurator fiscal ought not to be appointed for each station, with the view of 
blending the execution of the Summary Criminal Jurisdiction Act with the proposed Circuit 
Court. 

11. I think the present mode much preferable to a salary, provided the fiscal's charges are 
taxed according to a settled table of fees. 

12. If under good regulations the expense ought to be decreased by the employment 
of local fiscals^ more partiailarly in so very extensive a county as this. See answer to 
query 10. 

13. See previous answers. 

(Signed) W. FRASER TYTLER, 

Sheriff of Inverness-shire. 
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QUERIES TO PROCURATORS FISCAL. 



1. Have you any Improvement to suggest on the mode of taking Precognitions at present Queries to Procora- 

o C7 » ^^ Fifcil, 

adopted by Procurators Fiscal ? _ •».*o 

Precogiutioiis,&c 

2. Is the present mode of remunerating the Procurators Fiscal, in your opinion^ expedient ? 
Or does any way of abridging this Expense appear to you practicable, consistently with the 
protection and safety of the public? 

3. Has the Eiq>en8e of Criminal proceeding been increased, from Procurators Fiscal of 
different local Courts being employed in the prosecution of Crimes? Or has any other 
inconvenience been experienced from such employment ? 

4. Have you any Regulations to suggest whereby, in your opinion. Procurators Fiscal 

« 
would be enabled to discharge their duty v^dth less expense to the public^ and equal, or more, 

efficiency ? Or have they been e3qK>sed to any difficulties in the discharge of their duty which 

Increase the expense of Criminal proceeding, and which might be removed ? If so, state what 

these difficulties are. 
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Return by Duncan Paterson, Esq.f Procurator Fiscal of Argyllshire. 

A, 1 6^4, In replying to queries 1 and 4, I am of opinion that regard may with pro- 
priety be had to the peculiar circumstances and situation of counties. Some of the counties in 
Scotland are far superior in magnitude and extent of territory to others. In particular the 
Highland counties, such as Inverness, Argyll, Ross, and some others, are of very considerable 
extent compared to the Low Country counties. On the other hand, the Low Country coun- 
ties, from the resorts of the trading and manufacturing classes of the community and the large 
towns which they contain, have an immensity of population far exceeding the counties of large 
extent, and of course a greater proportion of crime comes within the cognizance of their 
authorities. But the authorities in these smaller counties have facilities towards the conduct- 
ing of criminal investigation by witnesses, and the parties accused being resident within the 
immediate grasp of legal authority, while in the counties of opposite description, contaiuing 
a great extent of territory, it often happens that the accused and the necessary witnesses, and 
the locus delicii, are situated from the county town and the legal authorities, distances requiring 
a long course of travelling by land and water to get over. This, under the present system, 
occasions a very heavy weight of expense in the matter of criminal investigation in the larger 
counties ; and the object of my reply under this head of inquiry will be directed towards a measure 
for reducing that expense as far as practicable, and for bringing it within the scale of expense that 
ought to be sufficient for following out the law as to the same proportion of crime in counties 
of smaller magnitude, where parties accused, and the necessary witnesses, and the Iocils delicti 
are always comparatively within a short distance of the permanent residences of the law autho- 
rities. For forming an opinion on a subject of so much importance, I have had the advantages 
of much experience in the course of now going 45 years that I have supplied the situation of 
procurator fiscal of the county of Argyll ; I shall, therefore^ in the improvements I am to sug- 
gest, have in view the circumstance and situation of the county of Argyll, conceiving that what 
is applicable to it may in a great degree apply to the other extensive counties in Scotland. 
The improvements I am to suggest regard, 1st, the taking of precognitions of witnesses; 
and, 2nd> the bringingof offenders to justice, 
lat. Taking of precognitions of witnesses : — 

Besides the great extent of territory in the county of Argyll, it is much intersected with 
water, and part of it includes several fully inhabited islands far detached from the 
mainland. 

Although procurators fiscal are named to officiate in the northern and southern districts of 
the county, where sheriff substitutes are also appointed, one at the distance of 80 miles and 
the other 75 miles from the county town, exclusive of the sheriff substitute and fiscal of the 
county, who reside in the county town, it frequently happens in the investigation of crime that 
witnesses not resident within any of the local districts are necessarily called to travel a distance 
of from 20 to 60 miles to be precognosced before the sheriff in the county town, and that the 
same inconveniency must to a certain degree apply in the investigation of offences within local 
districts where the alleged offenders reside at a distance from the seat of the local Court. The 
expense and inconveniency thus incurred in bringing witnesses from so considerable a distance 
(they being entitled to be indemnified of their expenses coming from and returning home) is 
very considerable, and I am of opinion that a remedy to the evil may be applied by precog- 
nition of witnesses being taken at sight, of the procurator fiscal in the part of the country where 
the parties accused and the witnesses reside, and where also the offences charged are generally 
committed. Precognitions taken in this way, at or near the locus delictiand the residence of 
parties accused and of the witnesses, will be more complete than when taken in the connty 
town, as they will compress all the advantages of a broad and minute investigation, for which 
every necessary facility is afforded. For carrying the improvement thus proposed into effect, 
much conveniency is afforded by the cheap and expeditious mode of travelling from the county 
town to any part of the country by steam navigation. Still, however, a difficulty may occur in 
the taking precognitions in the country before justices of peace (the only local magistrates in 
the country) from the want of a sufficient number of resident and efficient justices who may be 
ready on all occasions when required to give their necessary presence in the taking of precog- 
nitions. It has been unfortunate that hitherto, in supplying the names of persons recom- 
mended for the commission of the peace, the office has been conferred more as a mark of dis- 
tinction and of respect towards the heritors of the county and their eldest sons than with a view 
to actual efficiency, and in this way it has happened that gentlemen of the county included in 
the commission of the peace, being many of them occasionally non-resident or indisposed to 
take upon them a duty in the investigation of crime with which they are but little versant, and 
which they consider but irksome, the objects of criminal investigation in the country are 
defeated. The proper remedy for this evil may be to extend the commission of the peace to a 
suitable number of such description of persons, whether heritors or otherwise, who, from 
respectability of character and permanency of residence in the county> may be deemed proper 
and efficient to be intrusted with so important an office, and to the making of Returns to Par- 
liament of such persons from lists to be transmitted to the Lord Lieutenant or the sheriff of the 
county, subscribed by any two of the heritors and the minister of each parish. But should it 
be thought desirable to obviate any inconveniency that may arise in the mean time before such 
measure is carried fully into effect, this may be done by the sheriff, on the application of the 
procurator fiscal granting commission to some respectable person resident near the place 
most convenient for takmg the precognition and warrant for citing witnesses to appear before 
the Commissioner; or otherwise, a still more effectual remedy, combining all the advaotagea 
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of great economy and saving of expense, may be adopted by the procurator fiscal being autho- IMimi 

rised on all necessary emergencies to precognosce witnesses himself^ in the way of receiving by Pirocurmtors Fiteal, 
informations from them, reduced into writing in the shape of separate and distinct declarations 
to be the foundation of ulterior proceedings, and for correctness in doing which the fiscal to 
be held strictly responsible. This last suggested mode of proceeding is in substance an as- 
similation to the practice at present much in use of declarations, reduced to writing, being 
taken from witnesses without the actual presence of a magistrate, but at which a magistrate is 
presumed to be present, and I cannot find that any inconveniency or prejudice whatever to 
the public has in any instance been sustained by such a procedure. 

2nd. Bringing offenders to justice : — 

The mode at present in use, and which has been hitherto invariably practised for bringing 
offisnders to justice, is that of transporting them to the county town for examination before 
the sheriff, and then committing them to the county gaol for trial, if circumstances coming 
out in evidence in the precognition warrant such a commitment. 

As most of the offences which are the subject of criminal investigation are of a bailable 
description, it most frequently happens that after an offender is transported to^the county 
gaol, perhaps from 20 to 60 miles, and in some instances even 100 miles distant by land and 
water, from the place of residence at an immense expense, he only endures a few days* con- 
finement previous to his being set at liberty on bail for future appearance, through the inter- 
ferences of his friends. The great expense hitherto incurred in this way may, I think, be 
obviated. Supposing the measures before proposed for taking precognitions at sight of the 
procurator fiscal is carried into effect, as in this event the fiscal may procure the judicial 
declaration of the defender to be taken in the country before the most convenient magistrate 
nearest to the place of inquiry — for which single act of duty a magistrate may always be 
obtained — and if the offence is bailable, as most generally happens, then the accused may be 
set at liberty in the country, on his lodging bail-bond with the fiscal for his future appeaYance, to 
be reported by the fiscal to the sheriff clerk of the county. The saving of expense which 
will be effected by a measure of this description is immense. 

In regard to such offenders as cannot find bail, who are few in number, or implicated in 
capital offences, who are still fewer, there is no alternative but transporting them to the 
countv gaol, to abide the course of law. Towards carrying these proposed measures into full 
completion, it will be eligible to authorise the procurator fiscal to employ a proper and 
efiicient clerk, to whom a suitable salary is provided, and which will be found to be more 
economical and better fitted for the ends of justice and the satisfaction of Crown Council in 
the perusal of precognitions than the hitherto practice in this particular. It will also afford 
great facility to carrying the proposed measures into effect, and be a considerable saving of 
expense, that a law officer for executing warrants for the apprehension of offenders and citing 
witnesses is stationed in the county town on a reasonable yearly allowance, who will 
always be in attendance when called on by the procurator fiscal. Under the present system 
an expenditure, far exceeding a reasonable yearly allowance to a stationary law officer, has 
been incurred in the employment of constables and other law officers in the county to execute 
warrants. 

I am further of opinion, in regard to the present head of inquiry (first and fourth), that in 
place of the present footing in which procurators fiscal are named, and their amenability to 
the sheriff and also to the Crown Counsel, thus having two separate and distinct and possibly 
at times counteracting authorities in place of one to controul them, it will be eligible that 
procurator fiscal are in future named by the Crown, they being always strictly responsible to 
His Majesty's Advocate and other Crown Counsel for the diligent and faithftil execution of 
their duties, and unfettered by any other authority in following out the instructions of Crown 
Counsel regarding the investigation of crimes and the prosecution of offences, and the other 
duties attacked to their official situation. 

2. In reply to this query I am of opinion that if the arrangement proposed in reply to 
queries first and fourth are entertained, it will be eligible to place the fiscal of the county 
in a fixed salary yearly, in lieu of all allowances for public services usually included in his 

EubKc accounts rendered in Exchequer, taking the average for fixing the salary on the 
itherto allowances for three years immediately preceding the new arrangement, and this 
over and above his actual outlay and expenses. It is of great importance to the interests of 
a county that a person of respectability, known in the county> ^nd to the practice of the 
criminal law, should supply the situation of procurator fiscal^ and as an inducement to a 
person of this description to seek after the office, and a stimulus to the proper discharge of its 
duties under the high responsibilities which attach to the doing so, it may be eligible further 
to allow the fiscal, should he be well advanced in life and feel an abatement of his former 
energies, after holding the office faithfully for 40 years, to retire, if inclined, upon full allow- 
ance. So few public prosecutors will come under this description that a great increase of 
expense to the public cannot from the measure be anticipated, while fit>m the natural pro- 
pensity of the human mind to look forward to provision for declining health and the 
decrepitudes of age^ it will be a great inducement to a properly qualified person to hold the 
office, and to dis<£arge its various duties with vigilance and propriety, and also add a respec- 
tability to the appointment, which in every view is desirable for the pubUc interest. 

3. In reply to this query I am of opinion that the appointment of procurators fiscal in 
local courts on the present footing occasions a very heavy expense which may be greatly 
reduced by the local fiscab beiug allowed a stipulated yearly salary in lieu of all allowances 
usually included in their public accounts rendered in Exchequer, such as may be deemed 
rensonable over and above th«r actual outlays and expenses, and that they are no longer 
remunerated aeoording to the quantity of duty they perform and the number of offences they 



Digitized by 



Google 



20& 



APPENDIX TO THE VOUffTH REPORT PROM 



BltllRlf 

byF(6ciinton Fbc&lj 
at to 

U.^Wtexmm, Bsq., 
Imemay. 



A. Murdoch, Esq., 
Ayr. 



A. Young, S«q. 
Banff. 



may incUne at their own- diseretroir to prosecute^ it betng* idways understood that they are 
strictly responsible for the faithful and vidlant discharge of duty in the- public service, whaor 
upon fixed salaries^ equally as if otherwise paid according to the quantity of duty they^ 
perform. 

In reply to the further inquiry on this head; a« inconveniency arises from the local fiscal 
ivthe northern district of Argyllshire ' beinr of late in the practice of' direet correspondence 
with the agent for the Crown in the reportmg of cases tohira> in place of reporting them 
through the medium of the county fiscal, because there being no public ^[boI in the northern 
district of the county, and the accused ^ persons bein^ of necessity committed for trial lo the 
county gaol at Inveraray, the ordinary facilities for determining on questkms for admissibility 
tobail, or for checking inaccuracies in the indictments for trial at Circuit Cttarts in the head 
town of the county previous to service, are not attained for want of access to copies of' the 
precognitions. . 

General Remark. — ^The various improvements I have thus taken the liberty to suggest is 
reply to the proposed queries by the Law Commissioners will of course requnre suboniinate 
arrangements to carry them into complete effect. But those may be easily digested and ac- 
complished. I am of opinion that by the measures proposed being adopted, the objects of 
efficiency towards carrying the criminal law into vigorous effect will be fully attained, and that 
a saving will ^thereby be effected in relation to the -county of Argyll equal to one half of the 
expense hitherto incurred under the present system in that county; or, more correctly 
speaking, that will be incurred by a continuaticn of the present system-. 

(Signed) DUNCAN PATERSON, 

Inveraray, 14M Nov. 1836. IVoeuratdr Fiscal of Argyllshire. 

Return by Alexander Murdoch, Esq., Procurator Fiscal 'of Ayr. 
A: 1. Thecounty of Ayr being upwards of Jiinety miles in length, it is almost impossible 
to ascertain in due time the crimes committed. The justices of peace name fiscals, who 
take up the investigation of crimes committed in their respective quarters ; but their charges 
are not aUon/ted in Exchequer, and are curtailed when sought from the county funds. Whether 
the present mode of taking precognitiiHis could be improved in the circumstances in which 
the county of Ayr, from extent of territory, is placed, would require very serious investigation 
to arrive at a proper conclusion. 

2. The true way to remunerate fiscals is to pay them for the duty done. At present 
deductions are often made after the accompt is sworn to. Either the investigation of the 
charges should precede the oath, or the oath should be admitted as the evidence. 

3. I am not aware of the expense being increased from procurators fiscal of local courts 
taking precognitions. 

4. It has been thought that fiscals should be put on salaries. I am not one of those who 
coincide in this opinion, as it too ofi^n happens that when a salary is made secure, industry 
is relaxed and duty overlooked^ or indolently performed. The great outlays made render 
.the long delay in paying yearly the Exchequer accompt a very great hardship. 

(Signed) AXEX. MURDOCH, 

Procurator Fiscal of Ayr. 

Return by Archibald Young, Esq., B-oeurator Fiscal of Banffshire. 

A. I. No improvement occurs, unless, that where procurators fiscal are obliged to go to a 
distance to investigate crime ; they should be allowed in ordinary cases, on their own re- 
sponsibility, to examine and take down the evidence of witnesses on precognitions without 
the presence of a judge, as it frequently happens that the presence of a judge cannot easily^ 
and without delay, be obtained. This, of course, not to apply to the hidier order of crimes, 
and in no case to Uie judicial declarations of the accused, where such declarations are to 
be used in evidence against the accused. 

2. The remuneration of procurators fiscal, in place of being abridged, is inadequate^ and,, 
in many cases, even the allowances established by the table of fees (as far beck as 2ad June, 
1812) are struck out or curtailed. This frequently in what is actually paid oat of thehr- 
pockets, in conformity to these tables, to witnesses, 8cc., on precognitions. By the tabl^ 
it is provided that, '* when the procurator fiscal is employed in taking precognitions, or on 
other criminal business at a distance from the town where the business of the Sheriff Court 
is transacted, he is to be allowed travelling charges and such expenses as are unavoidaUy 
incurred: and the procurator fiscal is to be considered as employed yrom ^A« time he seU 
out to execute such business till he returns ; povided no unnecessary delay takes place 
and the distance be particularly stated." This is the rule established by the table, yet, m 
every instance, eight hours per day are deducted from the time, on the ground that this is 
necessary for sleep. Though, in fact, to save time and expense of detaining witnesses, the 
procurator fiscal often continues the examination of witnesses through the night, se as to 

get away in the morning. ,^ , ,_ . . i s, a i 

It is further necessary to be brought into notice, that, by the Uble> procuratom fiscal 

coming from a distance to circuit courts, are only alldwed their trafelKng charges, not eap- 

ceeding \l. Is. per diy, and they getno more. An mn 

This is not equal to cover even their travelling charges, when they como 40 or OU 

miles, far less to pay their personal expenses and loss of time, which is valuable to then; 

so that they are generally several pounds out of pocket at each circuit 

There can certainly be no good reason for placing procurators fiscal in a wowe ^^^^ 

than medical men, who are paid two guineas per day fi>r their trouble, berides their fidl 

expenses. 
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Procurators fifical/ too, are put to the expense of employing aa: agent at « Edinburgh to get 
their accounts passed before the Lord Treasurer's Remembrancer, and in supporting their .fcji Pii*yi«l»ia»FiNt1i 
charges, though made in strict conformity, to the table, sworn to, duly vouched, and attested fte^MnSiJii^te.* 

by the sheriff, .as being necessarily and duly performed by the respective claimants in be- 

fialf of the public service. .\A..¥q«wg<JlK^ 

It would De further necessary that these accounts were audited aifd passed at least twice *■» 

in the year. At present they are dosed at Whitsunday, for the year preceding, and they 
are not paid till February, and often March and April tnereafter. 

3 "The only procurators fiscal of local courts employed in the prosecution of crimes in* tins 
county are those of burgh courts, in royal burghs, who it is believed are paid out of the 
burgh innds, and those of justice of peace courts. When these last proceed to any length 
in taking precognitions, it leads to an increase of expense to the county, as these expense? are 
disallowed in Exchequer, and come against the county ; and where the case is remitted to 
the sheriff (where it almost invariably is) to be investigated, the proceedings, from their 
iiTefi;ularity, require to be investigated, and commenced de novo; and this double expoue 
might be saved by instructions to the procurators fiscal for the justices to proceed no further 
than the first step of securing the delinquent, or any other indispensable preliminary- measure. 

4. No suggestion occurs whereby the procurator 'fiscal would be enabled to discharge hia * 

duty with less expense to the public. 

A very great difficulty to the procurator fiscal in the discharge of his ^hity arises from the 
inadequate allowance to officers in executing criminal business, which makes them anything 
but anxious for the employment, and often induces them to absent themselves and keep out 
of the way when they learn that any work of the kind is to be done. The fiscal is obliged 
to pay them at the time, and though their allowances are paid in conformity to the table, 
they are often miserably cut 'down in Exchequer; and this disallowance is, of course, out of 
the fiscal's pocket. 

eSigned) ARCHIBALD YOUNG. 

Banff ^ Nov. 1836. Procurator Fiscal of Banffshire. 

Return by John Johnittone, Esq., Procurator Fiscal o/* Berwickshire. 

A. 1. I have no improvement to suggest on the mode' of taking .precognitions at' present John Johnetone, Eaq«. 
adopted by procuratm^ ^scal. Berwickshire. 

2. The present mode of remunerating the procurators fiscal appears ^ir enough. A fixed 
salary, taking an average for the last nve years, might answer equally well, and prevent ihe 
expense from increasing. I am not aware of any mode of abridging the expense of takingiprecog- 
nitions consistently with the protection and safety of the public, but in my liumble opinionia 
considerable saving would arise from sending more cases before the daerm sumnum-ih/ instead 
of by jury. The expense of a jury trial is three or four times as great as a summary trial, 
ami the sentence in the one case is as severe as the other, and obtained at a cheaper rate. I 
am much pleased with the able and impartial manner in which both sheriffs and their sub- 
stitutes administer justice in criminal matters. 

3. The expense of criminal proceeding by procurators fiscal of different local courts being 
employed in the prosecution of crimes has been consideirably increased ; but I am not aware 
that any other inconvenience has been experienced from such employment. 

4. I have no regulations to suggest whereby in my opinion procurators fiscal would be 
enabled to discharge their duty with less expense to the public, and equal or more efficiency ; 
neither am I aware of my having been exposed to any difficulties in the <iisoharge of my duty 
which increase the expense of criminal proceeding. 

(Signed) JOHN JOHNSTON, 

Procurator Fiscal /or' Berwickshire. 



Return by Archibald Campbell, Esq.,' Procurator Fiscal of Buteshire. 

A. I. I am not prepared to suggest any improven^nt <m the mode of taking precognitions A. Campbell, Stq., 
at present adopted by procurctors fiscal. Kotheiay. 

2. In my opinion a more expedient mode than the present, of renumerating the piocu- 
rators fiscal would be to pay them by a salary j and, by this way, it appears the expense 
could, consistently with the protection and safety of the pubUc, be abridged. While in all 
the counties the salaries could be proportioned to the extent of the duties performed, in the 
larger counties the procurators fiscal could be very adequately compensated by a much less 
sum than they receive by the present mode, and thus >a considerable saving made to the 
public. 

3. I am not aware that the expense of crnninal pnooeedMig has be«i increased i'from 
procurators fiscal of different local courts being employed in the^ prosecution qf crime; or 
that any other inconvenience has been experienced from such-employment. 

4. Except what is stated in No. 2, I am not prepared to suggest any regulation whereby 
procurators fiscal would be enabled to discharge their duty with less expense to the publk, 
and equal or more efficiency; nor am I aware of any difficulty to which they are exposed] in 
the discharge of their duty which increases the expense of criminal proceeding, and v^ick 
might be removed. 

^1 ^Ynchi is humUy submitted by, 

(Signed) ARCHIBALD CAMPBELL, 

Rothesay, 2nd Nov./ 1836. Procurator Fiscal of the Sher^ Court of Buteshire. 
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Rttunit 

bf Piocaraton Tne$^ 

at to 

J. Hendenon, Eiq., 
Cftithnetf. 



Ph>eiirator Fitcal of 
ClackiDftiuuuiBhuo* 



Return by John Hendersouy Esq., Procurator Fiscal of Caithness. 
A. 1. Except in the higher description of crimes, the practice of requiring the attendance 
of the sheriff, or of some other magistrate, at taking precognitions appear inconvenient in 
various respects. It is objectionable in principle that the judge who is, in all probability, to 
try the case should assist in getting up the evidence, and in the more unimportant and 
numerous class of cases the time of the judge ordinary is unnecessarily encroached upon. 
The duty of conducting precognitions should be devolved entirely on the procurators fiscal, 
and the presence of the sheriff only required in important cases, and at the judicial examina- 
tion of the accused. 

2. Unless by the substitution of fixed salaries for the fees now paid to procurators fiscal, I 
am not aware of any change that can be made in the mode of remunerating them. 

3. Increased expense has occasionally been incurred from the procurutors fiscal in the 
local courts being different, — for example, cases originating before the justices are not un- 
frequently remitted to the sheriff after the proceedings have been conducted a certain length ; 
and for various reasons it is found necessary to commence the precognitions de novo. But, on 
the whole, any expense and inconvenience experienced in this county has been trifling, as the 
procurators fiscal oefore the Sheriff Court also hold appointments from the justices, on which 
they act in the abi^nce of the sheriff. 

4. I have nothing to suggest under this head. 

In many of the minor cases, which are tried before the sheriff, it is competent to award 
expenses against the parties convicted, and were this generally acted on, and the^ne^ (which 
do not go into the county funds) proportionally diminished, a saving to the counties to some 
extent might be effected without at all affecting the amount of punishment. 

(Signed) JOHN HENDERSON, 

Procurator Fiscal of Caithness. 



Return by the Procurator Fiscal of Clackmannanshire. 

A. I, There is no improvement in the mode of taking precognitions at present adopted in 
this county that I can suggest. At present, and as far back as I can trace, it has been the 
practice here for the procurator fiscal to superintend the precognitions, and employ his own 
clerk in writing the declarations and warrants, and preserving and keeping these under his own 
controul until a final warrant of commitment is issued, which is then lodged with the sheriff 
clerk to whom the prisoners apply regarding bail. For several years past, a separate apart- 
ment has been kept by me at my chambers, which is appropriated and set apart for the use of 
the sheriff, in taking the declarations of prisoners, and in taking and preserving precognitions, 
which has been found to be of great benefit in keeping and preserving a knowledge of the 
circumstances which transpire during examinations confined to those who are interested in 
tracing out the facts. In some counties, I understand, a clerk in the employment of the sheriff 
clerk writes the declarations and warrant, which has in some instances been attended with 
great inconvenience. 

2. I am of opinion that the present mode of remunerating procurators fiscal is expedient, 
and I am. not aware of any mode by which it ought to be abridged as the allowance for duty 
performed is not only moderate, but several pieces of service are performed without any 
recompense. 

3. As there is only one procurator fiscal in this county, it does not occur to me that I have 
any answer to give to this query. 

4. It occurs to me that the mode of trial by jury before the sheriff might be improved. 
When the trial proceeds without a jury, the legal induciis is six free days, and, with a jury, 
fifteen free days. In all criminal trials the diet is peremptory, and no adjournment can take 
place without some special reason, consequently in all trials the jury and witnesses must be 
cited to appear at the first diet. But, as in one half of the instances at least the panel pleads 
guilty, the expense of citing and paying the jury and witnesses might be saved, provided that 
at the first diet the Court was authorised to adjourn the case if the panel plead not guilty, but 
to pronounce sentence if he plead guilty. The alteration, however, I am afraid, could only be 
effected by an Act of Parliament. 

Alloa, 7th November, 1836. 



Alex. Scott, Esq., 
Dumbarton. 



Return by Alexander Scott, Esq., Procurator Fiscal of Dumbartonshire. 

A. 1. Under the present mode of taking precognitions, the sheriff clerk claims the privilege 
of writing all precognitions conducted by the procurator fiscal. 

The sheriff clerk's offit^e in Dumbarton consists of one large room, in which the ordinary 
civil and criminal business of the county is transacted. It is attended with loss of time and 
inconvenience to the procurator fiscal to precognosce in that office, because, 1st, his investiga- 
tions which are always more or less of a private nature, would be overheard by agents, 
sheriff officers, or others, who are entitled to enter the office on ordinary business ; 2nd, the 
clerk engaged in writing (the whole business only requiring at present one clerk) is in the 
service of the sheriff clerk, and he would occasionally be interrupted in attending to the ordi- 
nary routine of the office ; and, 3rd, it is sometimes necessary to precognosce before the ordinary 
hour of opening the clerk's office, and after the hour of shutting. For these reasons, and for 
the purpose of saving time to the procurator fiscal, the precognitions are generally taken by 
him in his own office, under the superintendence of the sheriff, and are written either in the 
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fiscal's own hand^ or by one of his clerks^ the sheriff clerk supplying him with precognition 
paper. 

The sheriff clerk receives no information as to the case under investigation, — ^he can give no 
assMtance in its preparation, — ^he has no responsibility as to the accuracy of the proceedings, — 
and his privilege may create annoyance and interruption, while it never can by any possibility 
facilitate the proceedings or insure accuracy. 

I liave therefore humbly to suggest that the privilege claimed by sheriff clerks should be 
abrogated, as inexpedient, and that procurators fiscal should be entitled to precognosce 
under the superintendence of the sheriff as at present^ and to write precognitions without the 
interference of the sheriff clerk. 

2. The present mode of remunerating procurators fiscal seems to be expedient. I am not 
aware of any mode by which the expense of criminal proceedings as at present chargeable by 
fiscals can be abridged. The present fees for precognoscing are 10^. for the first hour, and 
S^.for every subsequent hour; so that a procurator fiscal and his clerk (where it is inconvenient 
to precognosce in the sheriff clerk's office) may be engaged two days of eight hours each for 
a charge of 2/. 15$., or 1/. 7«. Gd. per day. This is much less than is allowed in ordinary civil 
business. 

3. I am not aware that the expense of proceedings has been increased in Dumbartonshire 
from this cause. But where proceedings as to the same offence are competent to more than 
one official, inconvenience and additional expense may be occasioned by the fiscals of two 
different courts making preliminary investigations, as to the same offence, in ignorance or in 
competition of each other's proceedings. 

4. Under the privilege stated in answer 1, the sheriff clerk at Dumbarton claims right to 
charge for attending at, and writing all precognitions in criminal cases, though these are 
actually written by the procurator fiscal, and the sheriff clerk knows nothing about them until 
they are finished. If the clerk's privilege is to be continued, delay will be occasioned from the 
causes already stated, which will of course increase the expense, and the investigations of the fiscal 
may be frustrated by being overheard in a public office ; but if the privilege were abrogated 
as suggested, and the fees of writing precognitions made payable to the procurator fiscal, he 
would be able to discharge his duty with more efficiency and despatch, because he would not 
be subject to the interference of the sheriff clerk, or the delay of his clerk, but would be 
enabled to employ a person exclusively under his own control, who would be ready at all times 
to write precognitions to dictation, under the superintendence of the sheriff as at present. 

(Signed) ALEXANDER SCOTT, 

Dumbarton^ 5th Nov. 1836. ^ Procurator Fiscal of Dumbartonshire. 



Retamg 

by Procurators Fiscal, 

a^ to 

PrecogDitioas, Sec. 

Alex. Scott» Esq., 
Dumbartonshire* 



Return by Alexander Young, Esq., Procurator Fiscal of DurnfrieS'shire. 

A. 1. I have no improvement to suggest on the mode of taking precognitions at present 
adopted by me. Lam in use, particularly in cases of minor offences, to take the procognitions 
without the aid of the sheriff or sheriff clerk^ but they are always present when the accused 
parties emit their declarations. 

2. I think it an expedient mode of paying fiscals by fees for the labour performed, rather 
than by a fixed salary. They are paid by fees at present, though I think 3^. an hour inadequate 
payment for that officer. 

3. As I do not know the costs of prosecution in the High Court of Justiciary, I cannot con- 
trast the expense of prosecutions before the sheriff with that cost The expense of prosecutions 
before the sheriff of course swell out the expense of criminal proceedings in the district to the 
exact amount of the expense of these prosecutions. I believe that the cost of prosecutions, 
or^ in other words, of trying criminal cases before the sheriff, must be smaller than the cost of 
trying these cases before the justiciary; but this is a mere opinion.^ I do not know the fact 
to a certainty. 

4. I cannot think of any such regulations as are here hinted at. I do not see how the duty 
can be performed with efficiency at less expense. Indeed, as stated in the answer No. 2. 
I think the remuneration now paidybr time inadequate. I have been exposed to no difficulties 
in the discharge of my duty that can at all increase the expense of criminal proceedings. 

Humbly submitted by 
(Signed) ALEX. YOUNG, 

Procurator Fiscal of Dumfries-shire. 



Return by Alexander Scott^ Procurator Fiscal of Edinburghshire. 
A, \.\ have no improvements to suggest. Precognitions are chiefly taken conformably to the 
instructions and rules issued by the Lord Advocate and Solicitor General on 21st January, 1834. 

2. I am of opinion that the present mode of remunerating procurators fiscal is expedient, 
and I do not know of any practicable way of abridging the expense. 

3. I am not aware of any expense having been incurred from procurators fiscal of different 
local courts being employed, or of any inconvenience experienced from such employment. 

4. As the procedure followed in consequence of the regulations referred to in No. 1 is 
found to answer, I have nothing to suggest, nor do I know of any difficulties procurators fiscal 
are exposed to which increase the expense of criminal proceeding. 

(Signed) ARCHIBALD SCOTT. 

26^A November^ 1836. Procurator Fiscal of Edinburshshire. 

S. L. R.—4. 2 E 



Alax. Youn^, ^c['> 
Dumfries-shire. 



Alex. Scott, Esq., 
Edinburgh. 
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Returns 

by Procurators Fiscali 

as to 

Precognitions^ &c. 

A. Brown, Esq., 
Elgin. 



R. Methven, Esq., 
Fifeshire. 



Return by Alexander Broton, Esq., Procurator Fiscal of Elginshire, 

A. 1. If the regulations of 31st January, 1834^ by the then Lord Advocate Jeffrey and Soli- 
citor General Cockburn, are attended to, they embrace^ in my opinion^ everything necessary in 
regard to precognitions, and I have nothing to suggest. 

2. The present mode of remunerating procurators fiscal is, in my opinion, the expedient 
mode, as the fiscal is paid for the actual work performed. But in place of abridging the 
expense, various additions would require to be made to the present table, as fiscals bow 
perform various essential parts of duty not embraced in the table of 1812, which the 
Exchequer auditor has personally told me he was aware, from the new forms, were performed, 
but which he could not allow, as not being embraced in the tabte« 

There is also another point necessary to be brought into view ; fiscals are obliged to attend 
to the Circuit Courts, and the allowance by the table is 1/. Is. per day, tn faU of every thng. 
1 have to travel between forty and fifty miles to the circuit, am obliged to leave my busmess at 
borne, and am allowed one guinea per day. It does not defray travelling charges,— and at every 
circuit I am out of pocket. I pay medical men on triak two guineas per day and ail their 
expenses, and I conceive my time equally valuable to me,ybr which nothing is allowed. 

3. With tbe exception of the procurator fiscal for the justices of the peace of the Forres dis- 
trict, no otlier has ever interfered mih nuitters requiring the attention of the county fiscal, and in 
cases where the justices of peace fiscal has so attempted to carry on a precognition, the 
proceedings in every one instance have been to commence de novo. This incurred additional 
expense to the county, and on a report of a committee appmnted to inquire into this, it was 
resolved, at the last 30th of April meeting of the county where Sheriff Speirs was present, 
that the justice of peace fiscal at Forres should be enjomed to proceed no farther than getting 
the delinquent secured, or other indispensable preliminary step taken, and immediately to 
report to the county fiscal. 

4. I can suggest nothing whereby the duty can be done at less expense or with more 
efficiency. A procurator fiscal should always be at his post, never slack a rein till he cosn- 
pletes his in<]piiry, and ought to be paid for his trouble accordingly. The present table of 
fees, even for what is allowed by it, is far below the scale allowed for civil business. 

I have never felt any difficulty in the discharge of my duty. 

The Commission ought to get some new regulation as to the payment of fiscals' accounts 
adopted. Our accounts are brought down to the 15tb May, and rendered, at farthest, 
20th June. Payment is never made till February, and frequently April following, and we are 
thus laid under a heavy outlay of money for the public service, for a long period, ami frequently 
part of that cut off by the auditor at Exchequer. 

(Signed) ALEXANDER BRbWN, 

Procurator Fiscal of Elginshire. 



Return by Robert Methven, Esq., Procurator Fiscal of Fifeshire. 
A. 1. The only improvement in the mode of taking precognitions which occurs to me is, 
that the procurator fiscal of a county in which a crime has been committed, should have power 
to precognosce witnesses in regard to this crime, although residing in another county. This 
does not ap|1ear to be legal, at least is not the practice at present. I have found the want of 
this power a great inconvenience, particularly when a witness residing in another county 
happens to be ill, and must be examined at his own house. 

2. ^riie extent of duty performed by the procurators fiscal is probably the most exact mode 
of measuring the value of their services ; but, notwithstanding, there are good public grounds 
for paying them by fixed salaries, which merit an attentive consideration. It appears to me, 
in particular, that the office in every county is of that importance and utility to the country 
at large, as to entitle it to a fixed remuneration, in every case, varying, of course, according to 
the extent of duty to be performed, but having regard at the same time to the importance and 
utility of the office, and to its respectability in the public estimation. As to abridging the 
expense of their remuneration, 1 am not aware of any mode of doing so but what will be 
practised by every conscientious holder of the office. 

3. Having been only for a short time in the office, I cannot answer the first part of this query 
otherwise than as a matter of opinion. Where the procurators fiscal of other Courts than the 
Sheriff Court are employed in the investigation or prosecution of crimes, the expense should not 
be more than if they were conducted by the procurator fiscal of the county; and, in cases 
which occur at a distance from his residence, should in geaeral be less, the travelling expenses 
of the latter and time employed by him in travelling being saved. And with respect to any 
inconvenience arising from their employment, I am not prepared to say there is any, although I 
am of opinion that, m cases of moment, it will always be desirable to have the precognition 
conducted before the sheriff, in order to have the benefit of hk knowledge and experience. 

4. The only answer to this query which occurs to me is, that in this county the sheriff 
clerk claims the right of writing precognitions, and employs one of his clerks for this purpose^ 
which I find a great inconvenience. It is supposed by many that he has no such right, and I 
think on just grounds; but no procurator fiscal can singly dispute the claim, as the question ie 
a general one, and wouk) not probably be decided without hearing the procurators fiscal and 
sheriff clerks of every other county for their several interests. As the practice now stands, the 
procurator fiscal is not only constantly liable himself to tbe loss of time, but culprits and tcv/- 
nesses are also liable to be detained in waiting for a clerk, particularly when the precognition 
has to be taken out of the ordinary hours of business. When the clerk is furnished, it also 
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sometimes ba]}pens that he is not the one ordinarily employed, and neither writes with the same 
dispatch, nor is so familiar with the forms as he should be j and, what is likewise an evil, im- 
portant circumstances connected with the investigation going on are apt to be disclosed, which 
cannot be prevented, unless the procurator fiscal has it in his power to employ a confidential 
clerk of hb own. It would, therefore, be a great convenience to every procurator fiscal, and 
also remove an evil to which culprits and witnesses are now exposed, if the sheriff clerk's claim 
to write precognitions were put an end to, and teach procurator fiscal allowed to employ a 
clerk himself for this purpose. 

(Signed) ROBERT METHVEN, 

Procurator Fiscal of Fi/eshire. 

(Copy Letter.) 

Robert Mbthten, Procurator Fiscal of Fifeshirc, to William Waddell, W.S., Secretary 
to the Commission, transmitted with the preceding Return. 

Sir, Cupar, Isl Nov., 1836. 

I beg to acknowledge the receipt of your letter of the 28th ult., which was only handed 
to me yesterday, and having since considered the *' queries to procurators fiscal " prefixed to it, 
I now enclose the answers to them, which have occurred to me as proper to lay before the 
CommissioBers. 

As the Royal Commbsion is now sitting, I b^ to recall to yomr recollection a communica- 
tion I made to you on the 11th October, 1833, relative to trials by jury in civil cases, the exe- 
cution of writs also in civil cases, and the execution of poindings, which -I then requested you 
would bring under the consideration of the Commissioners. The evils complained of in the 
two last cases are real grievances, without a single redeeming quality of any kind, the removal 
of which will give universal satisfaction, particularly to the profession. I trust, therefore, that, 
if not already taken into consideration, diey will still be brought under the view of the Commis- 
sioners, that something may be done for the purpose of putting an end to them. 

I have the honour to be. Sir, 

Your most obedient servant, 

(Signed) ROBERT METHVEN. 



Return by William Hutchison, Esq,, Procurator Fiscal at Forfar. 

A. 1. No — the present mode of taking precognitions seems the very best that could be 
adopted. The result of 25 years* experience as procurator fiscal of this county convinces me 
that no plan could be followed by which the objects of criminal investigation would be so well 
attained, and with the same dispatch* brevity, and consequent economy. The valuable im- 
provements effected by Sir William Rae and his successors appear to me to have brought this 
branch of the public service to as much perfection as is perhaps, under all circumstances, 
possible. 

2. I would say that the present method of remunerating the procurators fiscal by fees for 
different branches of business is well founded, and better calculated than any other to secure 
prompt attention to the public interests, and e£Scient management of criminal business, because 
it holds out to the active and vigilant discharge of the necessary duties, which is perhaps more 
effective than the most rigid superintendence under any other system would prove. It seems 
difficult to substitute a better mod^ of renmneration, for, were -fixed salaries to be adopted 
instead, it is evident that in determining the amount of these, many difficulties would stand 
in the way. No proper rule c6uld be found on which the calculations necessary to fix the 
salaries could proceed. I need hardly remark that, in the present state of society in this country, 
the amount of population in any particular county could not be made the basis of such a calcu- 
lation : the state of that population, as being urban or rural, generally educated or the reverse, 
would, it is obvious, materially affect the question. And supposing at first the principle of 
fixed salaries was^ put on a proper footing, it is only necessary to advert to the increasing 
changes in the population of the country, affected by manufacturing and commercial industry, 
to prove that the principle (in many instances) would only be justly applicable at the time it 
was adopted. But the course presently followed by proportioning the amount of the remune- 
ration to the extent of labour avoids all these difficulties. It therefore combines two strong 
recommendations ; first, of being the only way by which payment can be evenly proportioned 
to the service performed ; and, secondly, of being thus in some degree a check on remissness 
in the performance of official duties. While I consider this method of payment by fees pre- 
ferable to any other, I have also to state in answer to the second branch of this inquiry that 
I do not consider the fees at present payable to procuratoft fiscal could be reduced consistently 
with a due regard to the efficiency of these officers. It would embrace a more lengthened 
detail than would be here proper to point out the many instances in which no adequate remune- 
ration is afforded by the present table of fees, for time employed and labour performed. I may, 
however, state generally, that the emolument of the procurators fiscal for criminal business is 
much less than what they would derive firom similar labours in civil matters. Looking at the 
ultimate objects of the inquiry, it seems clear that an extension instead of an abridgment of 
die remuneration of these important officers would be consistent with a wbe public economy, as 
tending more effectually to the suppression and prevention of crime, and the protection and 
safety of the public. 

3. In this county the employment of fiscals of local courts is regulated by the sheriff's in- 
structions, and in my opinion die practice creates neither additional expense nor inconvenience, 

2 E 2 
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but the contrary. In every case the district fiscals at first report information to me» from which 
Judgment can be accurately formed of its true nature, leading either to instructions being 
given as to the procedure being completed by the depute fiscals, or to the completion of the 
procedure by myself, as the case may happen to be serious or otherwise. This course, when 
attended to, has been found to answer well, both in regard to economy and efiiciency. 
4. No. 

(Signed) WILLIAM HUTCHINSON, 

Forfar t 4th November, 1836. Procurator Fucal at Forfcar. 



Return by John Boyd Baxter, Esq., Procurator Fiscal at Dundee. 

A, 1. I have no improvement to suggest on the mode of taking precognitions at present 
adopted by procurators fiscal. The rules which have been from time to time promulgated by 
Crown Counsel, and latterly revised by Lords Jeffrey and Cockburn (while Lord Advocate and 
Solicitor General) appear to me well calculated to regulate the taking of precognitions. 

2. I do not think that the present mode of remunerating procurators fiscal is expedient. 
I have long thought that procurators fiscal, especially in populous districts, wherein crimes 
are frequent, should be paid, not by fees on each case, but by salaries. I do not think it 
expedient that a public prosecutor should have a pecuniary interest in the prosecution of any 
criminal case. I think, moreover, at least in densely peopled districts, that under proper regu- 
lations, and by a little increase of duty, considerable expense would be saved by remunerating 
with salaries instead of fees. Procurators fiscal should, I think, be required, not merely to 
investigate criminal cases in the first instance, but also to correspond with Crown Counsel, or 
the Crown agent regarding them, from beginning to end ; and, further, to get all indictments ia 
their several districts, whether raised before the High Court or Circuit Courts of Justiciary, 
revised, compared, made minutely correct, and executed. And, in general, I think they 
should be required to take all the conduct, and all the responsibility of criminal cases occurring 
in their districts. At present those duties, though mainly performed by them, are nominally 
divided, and paid for to different officers. The procurators fiscal, from their preliminary 
investigations, are necessarily Uie only provincial officers minutely and sufficiently acquainted 
with the localities, the descriptions of witnesses, the nature of offences, the productions to be 
libelled on, and generally with all the minutiae which require to be intimately known and 
ascertained in order to the accurate framing or revising of criminal libels, and they are there- 
fore the only provincial officers qualified to attend to the proper and accurate prosecution of 
crimes, from their first to their last stages, so far as Crown Counsel themselves are necessitated 
to intrust that to others. 

In short, I consider that it would be more expedient, and at the same time less expensive^ 
in crowded districts at least, to remunerate procurators fiscal by salaries commensurate with 
the extent of their duties, and to require from them increased duty and responsibility, than to 
pay them as at present with fees. I may add that, if the present mode of paying by fees is to 
be kept up, I do not know of any way of abridging the expense consistently with the pro- 
tection and safety of the public ; for the fees at present payable to procurators fiscal are not 
so high as what are paid to other professional agents for similar kinds of business. 

3. I have not had much expenence of other procurators fiscal being employed in cases 
under my investigation ; but were the procurators fiscal of the different local courts to be 
employed in the taking up of criminal cases, I have no doubt that not only might there often 
be an unseemly collision, but that the expense would be increased, and the duty not so bene- 
ficially performed for the public. I think the Sheriff Court is undoubtedly the local court 
before which all criminal cases should be investigated, and those crimes tried which it is 
expedient finally to dispose of in the inferior Court. The procurator fiscal of the Sheriff 
Court, in all cases of sudden difficulty or importance (and there are many such in which he is 
called upon to act in the moment), has always access to the sheriff substitute — a professional 
judge, qualified from his judicial habits and acquirements to consult and deliberate with, and 
to guide and direct inquiries of a delicate or difficult nature, and to decide upon legal points, 
and advise incidental applications, and suggest remedies for unforeseen emergencies. Upon 
prompt and decided action often depend both the detection and the proof of crimes. Besides, 
the sheriff behoves to be the most competent local judge of the individuals qualified for the 
discharge of the duties of procurators fiscal. 

Were the duties to be divided among a variety of procurators fiscal in different courts, not 
only would there be less vigilance and less expertness in discharging those duties, and some- 
times too great a dependence by the one officer upon the other, but I think the expense of 
criminal proceedings would, in many cases, be increased. Suppose a case begun by one 
procurator fiscal and subsequently devolved upon another. The latter, before prosecuting bis 
inquiries, must study the case from the beginning; and not only so, but in the gradual develop- 
ment of the evidence I have very often seen circumstances emerge, and bints drop, from 
witnesses which, though not correctly evidence from them, or at the moment, yet, if kept in 
view, led, in the sequel, and from the proper quarter, to material results, and which could not 
have been taken advantage of by any other than the procurator fiscal who had the conducting 
of the inquiry from the commencement. 

On those grounds, and from what I have stated in answer to query 2, I think that the 
procurators fiscal of the various Sheriff Courts should be required to attend to the entire 
investigation of crimes within their respective districts, and also to undertake the provincial 
agency regarding the same. 

4. I have not been exposed to any difficulties in the discharge of my duty as procurator fiscal 
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^•hich increased the expense of criminal proceedings. As to any regulations whereby, in my 

opinion, procurators fiscal would be enabled to discharge their duty with less expense, and by Procurators Fiica » 
equal or more eSciency, nothing farther occurs to me to be stated than what I have already precoffS^SL.. a 



Returns 



Stated in my previous answers. 
Dundee, 4th Nov. 1836. 



(Signed) JOHN B. BAXTER, 

Procurator Fiscal at Dundee. 
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Return by James Tindal, Esq., Procurator Fiscal of the County of Kincardine. 

A. 1. The mode of takmg precognitions at present adopted by procurators fiscal is that 
prescribed by the rules issued by Crown Counsel in 1834. Those rules are M'ell adopted, not 
only for the detection and conviction of the guilty, but for the protection of the lieges against 
unjust accusation or unnecessary restraint I am at present not aware of any improvement that 
I can suggest. I may, however, take the liberty of remarking that, in strict form, the exami* 
nation of witnesses by way of precognition should take place in presence of the sheriff, or 
other magistrate ; but as that is in some cases impracticable, and in many, if not in most 
cases, inconvenient, it is in practice very frequently dispensed with, expecially when the in- 
vestigation, which is often the case, is made at or near the locus delicti, at a distance from 
the county town. It appears desirable that this practice when necessary, or expedient, should 
be especially authorised by an enactment to that effect, declaring that precognitions so taken 
may be lawfully acted upon by the committing magistrates, as well as by Crown cbuncil. 
This of course would not apply t6 the declaraticnis of accused parties. 

% The present mode of remunerating the procurators fiscal is to pay them for the business 
actually performed, according to certain established rates. Remuneration by a fixed salary 
would do away the necessity of the examination and adjustment of long and minute accounts of 
charges, and would perhaps be more satisfactory to the fiscals. It is to be considered, how- 
ever, whether the stimulus to do their duty arising from payment for each piece of business 
might not be diminished by substituting a fixed salary, payable without regard to the extent of 
the business actually performed. Any abridgment of the expense, at least in the smaller coun- 
ties does not appear practicable. 

3. Since the Act of Parliament, 1828, authorising a summary form of pfoceeding in certain 
criminal cases prosecuted before the sheriff, the criminal business of this county, with very 
little exception, has been conducted by the procurator fiscal of the Sheriff Court; and no in- 
convenience has been experienced from any of the proceedings of the procurators fiscal of 
other courts. 

4. I am not aware that any regulations could be suggested by which procurators fiscal would 
be enabled to discharge their duty with less expense to the public than at present, without at the 
same time impairing their efficiency. Considering the delicate and important nature of the 
duties to be performed, and the liability of procurators fiscal, however careful and correct^ to 
actions of damages, the rates of remuneration at present allowed appear very moderate, and, 
indeed, in many cases, manifestly inadequate. They are not nearly equal to those allowed by 
the late Act of Sederunt to ordinary practitioners in the Sheriff Courts ; and for some pieces of 
necessary business no allowance is made whatever. It appears desirable, with a view to the 
adequate remuneration of the procurators fiscal, and the efficient discharge of theit important 
duties, that the table by which their charges are at present regulated should undergo revision 
and alteration. 

As to the existence of any difficulties in the discharge of the duties of procurators fiscal, 
which increase the expense of criminal proceedings, it may with deference be remarked, that 
every difficulty or doubt arising in the conduct of judicial procedure has, more or less directly, 
a tendency to occasion expense ; and in that view the following matters may, perhaps, without 
impropriety, be here briefly adverted to : — 

1. There is a deficiency in the rural police of this as well as other counties. In many dis- 
tricts there is no officer of the law to be found, and consequently many crimes and offences are 
committed with impunity. When information of crimes committed at a distance from tlie 
county town is received by the procurator fiscal, he finds it necessary, from want of officers near 
the spot, to send officers to a great distance from their place of residence in search of the cul- 
prits, and expense is thus incurred which, if a local police had existed, might have been saved. 
From the same cause culprits frequently escape from one county and go to another, by 
which extensive correspondence is sometimes occasioned, and when apprehended at a distance, 
the expense of transmission to the county in which the crime was committed is generally 
heavy. 

2. It is understood to be the law that the procurator fiscal of one county has no right to 
originate any matters in regard to a crime committed in another county. He consequently 
cannot, when he finds within his county the perpetrator of a crime committed in another 
county, legally obtain a warrant for his apprehension and commitment without a previous 
warrant from some magistrate of that other county. This state of the law often occasions 
difficulty and inconvenience, and is frequently the cause of increased expense. 

3. It is considered to be unlawful to put an accused person in prison before being ex- 
amined by the sheriff or other magistrate. The immem^te examination of a criminal is 
sometimes, from. the time or place of apprehension, or from the necessary absence or un- 
avoidable engagement of the magistrate, impracticable; and where, as is frequently the 
case, there is no lock-up house or other place appropriated for the detention of culprits 
previous to examination, the apprehending officer and his assistants must keep the prisoner 
in a tavern, or private house, and thereby incur charges, not only for their own time and 
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attendance, but for house-room and entertainment. Besides, in such cases escapes frequently 
occur, occasioning still further expense. This might be remedied by authorising the viae 
of a suitable apartment in the county gaol as a pl^e of detention, when necessary, prerious 
to examination, provision being made against the prolongatioa of such detention for a longer 
time than is absolutely necessary. 

4. According to the present practice, the number of jurymen summoned to every diet for 
the trial of criminal cases before the sheriff is 45. That number may be requisite when 
there are a number of cases for trial, but when there is only one case, as frequently happens 
in the smaller counties, so great a number is not necessary. The hardship of bringing up 
45 persons, many of them from remote parts of counties, for the trial of a single case, in 
which perhaps the accused pleads guilty, is frequently felt and complained of by jurymen. 
On this account the procurator fisail is induced, when circumstances will penmt, to delay 
the trial of a single case longer sometimes than is desirable, in the expectation that other 
cases may occur, so that jurymen may not be called upon oftener than is absolutdy neceasaiy. 

This inconvenience might be remedied, and the expense of citing so great a nnmber of 
jurymen saved, by an enactment to the effect that, whan there is only one case, a smaller 
number, say 25, shall be sufficient ; or where there are only two or three cases, perhaps 30 
or 35. It is also worthy of consideration whether such a number as 15 be necessary to fiana 
a jury in cases tried before the sheriff. Perhaps 11 might answer equally welL By lesseosig 
the numbers, expense would be saved, not only to the individuals liable to serve as junmoen, 
but also to the public, in so far as the expense of citation and of making up new lists would 
be diminished. 

5. By the Act of Parliament, 1587, c. 91, every person accused of*' quhatsumever crime" 
is entitled to the benefit of counsel on his trial. Doubts have arisen whether this eoactmeat 
applies to persons tried summarily before the sheriff under the Act 1828. From those 
doubts difficulty, as well as expense, has sometimes been occasioned ; and it is desinMe, 
with a view to the beneficial working of the last -mentioned Act at the least possible expense^ 
that all doubts on the subject should be set at rest. 

(Signed) JAS. TIN DAL, 

Stonehaverif 3rd Nov. 1836. Procurator Fiscal of the County of Kincardine. 



Return by ^Robert Forbes^ Esq.<t Procurator Fiscal of Kinross-shire. 

^ 1 . I do not think I . could suggest any improvement as to the mode of taking pre- 
cognitions. 

2. I do not know that procurators fiscal could be paid in any way more economical to the 
public than the present practice ; for so far as I am able to judge, they are in many cases 
not remunerated by Exchequer regulations. At the same time I do not consider the preseitf 
practice expedient, as the burden of prosecuting and maintaining criminals is often thrami 
upon counties where the criminal is merely a vagrant* charged with a petty offence, by wfaich 
I mean an offence which would subject him to a short imprisonment ; and, in such cases the 
expense is grudfed, and thus there is a temptation to allow the offence to pass unpunished. 
I think thf whole expense of prosecuting, and also the maintenance of the criminal, ought 
to be defrayed by government. So far as the procurator fiscal's allowance is oonoenud, 
it might be settled by a yearly payment, but I think the duty would likely, in some cases,, not 
be so efficiently discharged, as the procurator fiscal would nave no interest in actively per- 
forming his duty. 

3. In this county I hold the office of procurator fiscal, both for the sheriff and justices; 
and for two years 1 have had no occasion to raise any action before the justices. 

4. I think that procurators fiscal would, in some cases, be enabled more summarily, and, 
consequently, with more efficiency, to discharge their duty if the original warrant to appre- 
hend could be executed, without requiring the concurrence of the sheriff or other magistrate 
in a neighbouring county, where the delinquent may happen to be. This would not afiect 
the individual who may be charged with an offence more in the one case than in die other, 
as warrants of concurrence pass, as a matter of course while the mode suggested wooU 
enable to apprehend more sununarily, and thus give greater security against an escape fron 
justice. I think criminal warrants ought to extend over the whole of Scotland. 

(Signed) ROBERT FORBES, 

Procurator Fisccd of Kinrost-dwre. 



W.B.J.GordoD,Esq*, 
Kirkcudbright. 



Return by William B. /. Gordon, Esq., Procurator Fiscal of Kirkcudbright. 

^« 1. I have no improvement to suggest on the present mode of taking precognitioQS, 
more particularly since the Summary Act came into operation, as I generally, in sol vumr 
cases of crime, try the offender off hand, without taking precognition : this has been a great 
savingof expense. 

2. The present mode of remunerating procurators fiscal I think expedient, and pr^nbk 
to a salary. I cannot suggest any abridgment of expense consistently with the protediQB 
and safety of the public. On the contrary, I think where fiscals, as in this county, have 
to advance large sums to witnesses on trials before the sheriff, to officers and others, and hare 
to remain so long as six and seven months unpaid, alter the vearly aiccounta are given in, that 
the present remimeration of 3s. per hour is little enough. In some cases it might be incoa* 
venient for fiscals to make these advances, and when so^ of course, the public would sufier. 
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3. The expense has not been increased that I am aware of from either of the causes stated ; 
and I cannot say that I have experienced any inconveniences from such employment. 

4. I have no regulations to suggest whereby the duty could be discharged with equal or 
more efficiency at less expense thaa at present. I have been exposed to no difficulties in 
the discharge of my duty which led to an increase of expense to the public. * 

(Signed) W. B. J. GORDON, 

Procurator Fiscal of Kirkcudbright. 
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Return by Ike ProcurcUor Fiscal of Lanarkshire, at Glasgow, 

Precognition, as defined by lawyers, being the act of a judge ad informandum animum 
ejus, of the particulars and nature of the evidence of any crime within his jurisdiction, of 
which he has information from his fiscal or a private party, and its object being to test the truth 
of such information, to secure the accused, to prevent the escape of the guilty, and the op- 
pression of the suspected ; to preserve pure the sources of evidence — the fair witness — from 
molestation or contamination, and to enable the judge to determine what warrants and pro- 
ceedings may be proper in the whole circumstances of the case ; it is obvious that to benefit the 
public with the least hurt to the accused, the inquiry should be instantly begun, and continued 
with unremitting expedition, secrecy, and accuracy, till finished, — that the judge should ,be 
intelligent, thoroughly versant in criminal law practice, patient and acute in managing the 
investigation, and ready in brief and perspicuous diction, — that the whole should be conducted 
in public apartments, prepared for and set apart ybr that duty alone, and to which none dare, 
on any pretext, intrude themselves, or have access so as to discover what is going on, without 
permission of the judge. 

These being essentials to the proper conducting of precognition, it follows that in so far as 
they are wjuiting, improvements are called for : — 

1st. The constant presence of the judge b, among other things, advantageous for the follow- 
ing purposes : to put an evasive or refractory witness on oath, — to grant warrant for confining 
any witness who may be contumacious, silent, or equivocating, — to bring for examination such 
witnesses as refuse obedience to citation, and to grant warrant on the instant of information to 
secure socii, or search for stolen property or other means of evidence which the least delay 
or discovery might frustrate, and to facilitate the acquisition of the truth from those under 
examination by their consciousness of the presiding official having such powers to compel it. 

But the several duties of the sheriff and his suostitutes at Glasgow naving been for some 
time past so greatly increased in importance and variety, it has at times become difficult to 
get such superintendence of the duty as they would desire, or the law and proper discharge of 
it seems to demand: and even when they do get attending, the intrusions and calls for them 
at the precognition apartments for their other avocations are so frequent as to interrupt and 
eause loss of time in precognition, and to expose the secrecy of evidence in precognition, while 
it affords an excuse for improper persons, or those connected with the accused, getting access 
to the apartments, and discovering and disclosing what is going on ; contaminating or intimidat- 
ing wknesses in attendance, warning other witnesses or sodi to go out of the way ; or to conceal 
stolen goods, and other means of evidence for conviction of the guilty. 

For these and the like reasons the respondent is humbly of opinion that one sheriff, duly 
qualified for the important charge, and as head of the criminal law department, should be 
appointed for the Glasgow district, or Lower Ward of Lanarkshire. 

2nd. Another indispensable improvement is, that the public, who have hitherto failed to fur- 
nish the sheriff and his establishment with safe and commodious offices for the duty, should be 
called upon and obliged to furnish the same, with places for the secure detention of prisoners — 
the attendance of witnesses — the accommodation of officers and concurrents — and the safe 
custody of papers, documents, and productions, with all the other requisites for such offices, and 
a person to take charge of the whole. 

3rd. Another improvement might be attained, by a legislative enactment, or other equiva- 
lent rule, that none other than the fiscal, as being now held responsible for precognition, and 
the clerk intrusted by him, and sworn defiddi, shall be permitted access to the apartments 
where it is going on. This is requisite to put an end to an absurd claim of the sheriff clerk 
to the dues of writing precognition, whether it maybe written by him or his clerks or not ; and 
as to which the respondent shall only say, that it is both unjust m principle and in practice, 
dangerous and disadvantageous to the public interest, besides being attended with trouble, in- 
convenience, and loss of time to the sneriff and fiscal. In practice the sheriff clerk never 
comes to write precognition himself, but sends any one he chooses to spare for the time, re- 
rardless of the person^ ability or qualifications for the duty. Sometimes the writing and spell- 
ing of the person sent is so defective as to render it distressing to get on with him : often much 
delay takes place before any one is sent, and frequendy no one is to be had ; often, after one is 
got, and has written for some time hurriedly and confusedly, another is sent to relieve him, 
Sec., so that at times no fewer than three are admitted in a few hours to the knowledge of the 
secrets of the sherifTs precognition ; and in consequence of the third going away, or being 
called off, the writing b left to be performed by the fiscal or his clerk. From these causes a 
variety of unseemly manuscript has been introduced into precognition, its purpose has been dis- 
covered, and may be disclosed to persons not interested in the right execution of the duty, but 
who were connected with a separate establishment, and ofikes to which the agents and friends 
, of the accused, as well as the public at large, have continually access. Besides, when in the 
urgency of a case such derl^ have been wanted after office hours, during night or on 
houdays, they have declined attendance, or been out of the way ; and yet on such occasions 
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p^ " •*'^ jfr Th^ respondent therefore thinks that since this practice is attended with great loss of time. 

Precogmtioiis, c. inconvenience to the fiscal, and risk and detriment to the proper execution of the duty, — since 

Procurator Fwcal of the writing of precognition is not matter of record, — since the sheriff clerks can show no vested 

Lanarkshire. ^jght to iheir claim, and it is disadvantageous to the proper taking of precognition, the practice 

should be abolished ; and the sheriff clerks have no reason to complain, seeing they have of 

late years had accessions of business and emoluments from other sources far more than 

equivalent, even though their claim had been as well as it is ill-founded. 

As a plan for reducing the expense of precognition, it has been proposed that the sheriff or 
fiscal might take notes or short memoranda from the witnesses instead of formal wrilten 
declarations signed by them ; but from experience the respondent is quite convinced that in 
very few, if any, cases could this plan be found satisfactory. . The fiscal Is bound tojurffy 
the warrants he asks and the procedure he adopts ; and unless he has a signed declaration or 
attested information to show this cannot be done, the informer may go out of the way, — l^ 
may forget or deny the information given, — ^and how is the truth to be ascertained ? If the 
fiscal has misunderstood or misinterpreted the information, how is the informer to be justified 
and protected ? How can a warrant to imprison a witness for concealment, prevarication, or 
falsehood, be asked or granted, unless on written declaration and other written evideiice 
to prove its existence ? It may be easy to make notes from a precognition after bdi^ 
extended in writing and laid before one, while much time at repeated diets of precogiiitioB, 
great care, anxiety and trouble may have been required to get the evidence extorted and 
written out faithfully. In popular matters this is peduUarly the case ; and it is well known 
that unless due solenmity and form are observed, it is often impossible to get at the truth 
or to keep it in memory, with all its minutiae and circumstances, unless the whc^ 
be written down, read over to him, and signed by the witness and examinatof ; and it k 
equally well known that this very form and array have at all times a powerful effect in 
preventing witnesses from afterwards retracting their testimony as given in precognitioQ, or 
from altering it, through attempts to contaminate them ; and when to these considerations are 
joined the necessity of full and accurate report of precognition to Crown Counsel, the chai^ 
of written precognitions being lost in transmission from place to place, &c., it is believed di^ 
nothing further need be said to justify the mode at present, and so long past, in practice of 
written and signed declarations being taken, and copies of them, for the ends of iiiformatio& 
and justice and the security of all concerned. 

2. The remuneration at present allowed to procurators fiscal for taking precognition b 
10*. for the first and 3#. for every other hour, or 30*. for the first and 24». for every sub- 
sequent day of eight houn of precognition. 

rhe respondent has always considered these allowances as very inadequate remuneration 
to any persons of liberal education, legal knowledge, and experience, who may sacrifice their 
whole time, often day and ni^ht together, in the discharge of an arduous, responsible, and 
frequently dangerous public duty. 

To qualify for the office, not only is a liberal education and general knowledge of kv 
indispensable, but a long study and practice of the criminal law, so as to render tne fiscal's 
actings ready and decided, and to save himself and all concerned from being involved ic 
actions of damages and other law processes ; but it is also to be kept in riew that tl^se 
essentials cannot be attained without long and hard application, study, and trainino-, for which 
little remuneration is to be got, though a respectable status in society has to be supported. 

With these things in mind, it is not easy to understand why such small remimeration as 
that spoken of should ever have been proposed for the labour, anxiety, and responsibility of 
the fiscal's duties, when ordinary procurators in civil business are allowed 31, Ss., beades 
travelling charges, for a day of such duty ; messengers-at-arms the same ; and unofficnl 
agents and accountants three, four, and five guineas ; and though, generally speaking, the 
three classes last mentioned have seldom got more than an ordinary education, and neither 
of them incur, or are subjected to the ordeal of examination by their compeers, nor to pw 
the apprentice fees, entry dues, government stamps, and taxes required of those trained to 
the profession of the law. 

Considering, therefore, the important and responsible nature of the fiscaVs duties, the spber« 
in which he is called to act, his irksome and incessant attendance and application, the ri^ 
both personally and officially, to which he is exposed, the cost of previous education, trainiog. 
&c., to qualify for the office, it is most respectfully submitted that it is both hurtful to the 
interest of the public and to the dignity of the office that the remuneration should be so vwy 
inadequate to the duties performed and responsibility encountered, — is ill calculated to inaire 
a disinterested and independent discharge of what is necessary, — and, in the whole drcuni- 
stances, forms an apology for such official preferring and seeking other and more lucrvtive 
business, to the probability of the public good being thereby injured or neglected, because i»3t 
equally well paid. 

To prevent, and where needed to remedy, such an evil, it is obvious that an increase of 
remuneration by fees or salary correspondmg to the duties and responsibilities required cs 
proper. 

As to remuneration by salary, it has this advantage, that the fiscal not being then called 
on to keep books, make out accounts, and attend their auditing, &c. will have more tintf 
to apply beneficially to the public good ; yet, a^ a general measure, Jrom the necessity 
that exists of securing from fiscals constant and unremitting attention and exertion, it 
may be difficult to determine whether in most instances it would be preferable to adopt 
the mode of remunerating by salaries or continue that of fees, for the trouble and 
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time bestowed unless it may be in those situations, where the multiplicity and importance of p. 

cases render absence from duty and indifference to its discharge next to an impossibility; by Procurators Fiteal, 
in which cases, and in a crime increasing population, salary if adopted should at once be at to 

adequately established. Precognitiont, Sec. 

3. The importance of precognition and the responsibility attaching to its proper execution Procurator Fiscal of 
have long been acknowledged. In ancient times it was done only by the hignest law officers Lanarkshiie. 

namely* by the justiciary, the justice clerk, or by the sheriff; thereafter a different provision 
or performance of the duty was enacted by 1587, c. 81, which, as Baron Hume observes, was Hume, 2nd EditioD 
for obvious reasons never acted upon, things having without any new law, resorted into the Vol. ii. p. 25. ' 
old way^ till in 1708 and 1709, thirty portuous clerks were appointed; but their actings 
being both expensive and unsatisfiactory, the duty was new modelled by 8 Anne, c. 16, which 
orders that after the first of May, 1710, the sheriffs, magistrates of burghs and other inferior 
judges should take precognition and make presentments on two days in the year, viz., the 
22nd of February and the 22nd of July. 

It was thus for the first time that the unpaid and unprofessional magistracy were entrusted 
jointly with the sheriff in the duty. 

When it is kept in mind, however, that the unprofessional magistracy of burghs and the 
justices of the peace, however honourable and respectable, are generally such as, from want 
of the requisite study and practice of criminal law, cannot be the best fitted for the delicate 
duty of precognition, and tnat the secrecy of precognition must have been exposed and its 
main point of efficiency destroyed, from the privilege given so many to pry into and be 
present at its execution, while their nescience of the qualities and degrees of crime, and the 
penalties thereof, of the evidence, and of the proceedings and forms to be adopted, rendered it 
unsafe and troublesome to themselves and precarious for Crown Counsel to deal with them or 
trust to their proceedings, it is *' not to be wondered at that the result was/' as Baron Hume 
says, ''that in practice this piece of duty has ordinarily been allowed to fall into the hands Huin^ 2^ Edition, 
of the sheriff, whose office was new modelled in 1748, on a plan which affords far better « "'P^ 

security than of old for his skill and diligence in4 such matters, and imposes on him the 
obligation of making immediate inquiry into the circumstances of every crime committed in 
his sheriffdom, as the fiscal or the party injured shall lay any complaint before him. Thus 
it generally happens, that the offender is in custody or imder bail, and the whole precognition 
finished and transmitted to His Majesty's Advocate, before the statutable day for the presen- 
ment of crimes.*' 

From this it is obvious, that the practice in burgh and Justice of Peace Courts of taking 
precognitions, &c., on any other days of the year than the 22nd February and 22nd July, is 
not only unrequired at their hands, burdensome to themselves personally, expensive to the 
burgh, but was an unwarranted authority assumed, and an interference with the duty of the 
kind's law officer as by statute established, which might give room for serious objections to 
their proceedings by tne accused. 

But if such interference was so limited by the Jurisdiction Act appointing the sheriff to 
the daily and continual discharge of the duty, while no more than fwo days of the whole 
year were spoken of for their interference by the Act of Queen Anne, surely all excuse for 
even the two days' interference, and much more for a daily and continued practice of taking 
precognition, is removed since the 9 Geo. IV. c. 29, sec. 5, which declares that so much 
of 8 Anne, c. 16, •' as relates to presentment of crimes to be tried in the Circuit Courts and 
the transmission of the same with the writs and evidents to the lord justice clerk and his de- 
putes, shall be, and the same is hereby repealed/* 

So sensible of these things have the justices of peace and magistrates of Glasgow been, 
that the former have lon^ ago ceased taking precognition, and the latter within these three 
years past, made application to Crown Counsel to be excused from the duty, though from the 
answer given the duty has still been continued by them with reluctance. 

In answering the query the respondent must state his conviction to be, that the duty of taking 
of precognition must always be better by one person duly qualified than by inore in the same 
district ; that the interest of the public must be more secure in the hands of the king's law 
officer, and his regularly trained establishment, aided by the efforts of a united police over all 
the Glasgow district or lower ward of Lanarkshire, than by any number of rival and subordi- 
nate functionaries, who being nescient of each other's actions and motives, often waste their 
time and the public money fruitlessly on the same object, and from not being in communica- 
tion with each other, and having no superior to control and direct them aright, frequently 
thwart each other's intentions and do harm to the public service ; whereas by union of the 
whole under one sheriff for criminal duty, one system and form, much greater efficiency, 
vigour, and economy would be answered. 

4. The respondent has already answered this query to some extent, and be will now state 
some of the difficulties and hardships he has experienced, and which he conceives might be 
removed, with not only advantage but economy to the public. 

1. From the failure of the county, or those whose duty it is to provide commodious public 
apartments for the sheriff's criminal establishment, the respondent has since his appointment 
been under the necessity of preventing the total neglect of the public interest, and, to enable the 
sheriff's discharge of it, to procure such private apartments as could be found in any way to 
answer the purpose, and hitherto, out of his own funds, to advance money in payment of the 
rents, office cleaning, furniture, coals, lights, taxes of all kinds, books, stationery, &c., and 
that at a much higher rate than might have been procured by the public, had they, as in duty 
bound, provided the proper and indispensable offices, and other requisites for the sheriff and 
his establishment. 

The respondent must be pardoned for here noticing and answering the erroneous opinion 
5. L. R.—4. 2 F 
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Batunig expressed by some that the fiscal should^ out of his emoluments, provide sudi apartments 

V Procurator! Fiical, and requisites for the establishment. 
Fk«co^tioni, &c J ^ fiscal is in a situation quite different from an ordinary procurator ; the fiscal has to under- 

i take and attend to the case of every informer aggrieved ; the other, as adting for himself and 

Pronator Fiscal of his clients rt/on^, has a delectus personcB as well as his clients; he may umlertake or reject 
"^' their business as he pleases, without cause assigned ; for the accommodation of them and him- 
self he may use his own house or any place he thinks best ; but the procurator fiscal, as acting 
Jbr the public at large, must receive every one who comes and hear them and attend to their 
case; must be always near the sheriff, to whom the information of the injured party must be 
instantly made known, and he must on that account and for the purpose of precognition, 
occupy part of the same, or contiguous apartments with the sheriff, and be continually at 
hand whether there be immediate occasion for his services or not. 

Besides, the fiscal is not allowed one farthing but what is barely enough for the duties he 
has to perform, being obliged to do these in connexion with the sheriff and in the public 
chambers, which the public are bound to provide for him : the fiscal has no choice of other 
places for the performance of his oflScial duties, and can neither be expected, nor in justice 
required, to provide such ofiBces and apartments as are requisite for the accommodation of 
the fiscal himself, as assisting the sheriff and the public at large, without being fully remii« 
nerated. Besides it is to be remembered, that in former times the king personally presided 
in courts of justice, that his courts were held and law administered in the aula regiee, or 
public building erected for the purpose ; that his judges supreme as the justiciary, or local 
and inferior as the sheriff of a county, and every one of his officers required in order to 
uphold the dignity, independence, and impartiality of the court to execute their official duties, 
not under the roof or control of any private person, but in an edifice belonging to no one in 
particular, a public building free to every one," and from which no one could (kbar a person 
seeking redress. 

If there is added to these considerations, the very important one, that not only the sheriff 
but his substitutes and assistant officers, informers and accused, agents, witnesses, Ac., 
have all and severally to be accommodated ; nay more, that the documents and productions 
have to be long preserved for evidence at the peril of thousands ; can it be seriously urged, 
that the sheriff out of his salary, or the fiscal out of his paltry and hard-earned fees, is to be 
asked to accommodate the public, and keep their productions in their own houses or in apurt- 
ments hired and paid for by them, without recompense ; while the burgh magistrates of 
Glasgow and all their officials, have always had provided to them for their duties, com- 
modious offices with lock-up places, apartments for officers, concurrents, witnesses, &c., as 
well as chamber keeper and cleaner, fuel, light, stationery of all kinds at the public cost and 
without duty or assessment of any kind to pay ? Surely not. These essentials are as much 
due to the king's law officer of the county and his assistants as to any other class of the 
government officials, and to expect or require such in whole or in part from the fiscal is 
as unjust and irrational, as it would be to require a gaoler to erect, furnish, and support a 
gaol for the public. 

In these circumstances the respondent cannot avoid complaining of a clause, surreptitiously 
and without his being apprised of it, having been inserted into the late Glasgow court house 
Act of Parliament, subjecting the sheriff^s fiscal at Glasgow to an assessment for these 
public buildings ; and for relief from it he begs the recommendation of the Honourable Com- 
mission. 

Meantime the respondent humbly refers to the following acts, as tending to point out the 
mode of managing such matters in England, viz., 12 Geo. II. s. 29; 14 Geo. III. c. 
59, s. 3; 24 Geo. III. c. 54, session 2; 24 Geo. III. c. 56 ; 31 Geo. III. c. 46; in all 
of which the principle contended for, that the public alone are bound to provide and 
maintain public judicial and law establishments or general good, is fiilly recognbed, and 
that the public good and law have been fully recognised and acted on. 

2. Another graund of complaint in the respondent's case is the want of a fund, either impressed 
into the sheriffs hands or payable when required, for defraying the charges of the criminal 
business daily or weekly as performed. 

From this want, instant payments cannot be made and abatements or discounts obtained for 
the public, nor accounts properly checked ; long and intricate accounts have to be incurred, 
and the settlement of them postponed from time to time, till the Exchequer allowances are paid, 
sometimes so far after the performance of the duty, as nearly two years. But witnesses, whose 
allowances are usually small sums for each of them, cannot be asked to keep accounts, or to 
delay their trifling demands till Exchequer payments arrive, and the business of precognition 
and trial of crime in the SherifF Court of Glasgow, must have ceased long ago, had not the 
respondent out of his own pocket, and at much loss and inconvenience, paid these wages, taking 
a receipt for each payment, however, small ; while not one farthing of these advances has been 
repaid him till long after, when such of them as have been passed in Exchequer are paid, with- 
out any interest or any remuneration Jbr the trouble of making the payments and taking the 
receipts. At present the respondent's advances run from 3 to 400/., and according to the past 
system, it may be beyond 500Z. by March next, when impart only, namely, the advances for the 
year preceding Whitsunday, 1836, fall to be paid by Excnequer, and no more becomes payable 
before March, 1838; by which time, in all probability, a larger amount must have been laid 
out by the respondent. 

3. From the want of public offices, and the temporary apartments at present occupied by 
the sheriff and fiscal in Glasgow being Jar from the gaol, and there being no lock-up places for 
the secure detention of prisoners ; much time is lost and expense incurred to the public in 
being obliged to employ officer's and concurrents to conduct them safely from the gaol, to watch 
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tbem in the sberiflfs chambers till after examination ; and to take tbem safely back to prison> 
and often to effect this last^ carriages have to be employed. But, besides the expense, the risk 
of the rescue and escape of the prisoners is great in their transfer betwixt the gaol and the offices. 
The secrecy of examinations is often divulged to their socit or friends, and the efforts of the 
authorities defeated, by these and other means, which this practice permits. 

4. As already noticed the respondent has hitherto suffered great inconvenience from the 
miserable accommodation which he is compelled to submit to for want of a public set of offices 
— but the loss he has incurred in paying rents for such apartments to carry on the sherifi^s 
criminal business, and books, maps, and stationery, office-cleaner, fuel, light, &c. &c., is 
very great, and, as still continuing, is becoming quite insufferable, and calls for a 'speedy and 
effectual relief to him. 

5. It has been usual for the Crown agent, shortly before each circuit, to send to the respon- 
dent lists of the witnesses in the several cases purposed to be tried at the circuit, that the 
respondent may ascertain whether the witnesses may still have the same occupation, residence^ 
ana designation, as when originally examined. In doing this, respondent, to save time as well 
as expense to the public, adopted the laborious and painful task of calling on each of the 
witnesses at their domiciles or places of business, and, for this, charged the small sum of 
3tf. an hour, for the time occupied ; thus saving the expense of an officer citing them, and 
the allowance to the witness for attending, and at the same time, making himself certain, by 
personal observation, that the witness did not wilfully or by mistake, give an erroneous desig- 
nation, so as to have his evidence cast out on the trial : but this small charge has for years 
been refused, and as it cannot be expected that the respondent is longer to perform so irksome 
a dutVt and be considered liable for its accuracy without remuneration ; and as the public 
may thus, by the probable failure of a few cases, through improper designations of the wit- 
nesses^ sustain heavy loss and disappointment, some rule or remedy on this point seems 
necessary. 

6. It is also usual for the Crown agent to send the indictments for the circuit to the sheriff 
clerk, enjoining him to get them revised and corrected as to localities, and then executed. 
The sheriff clerk not having the precognition, and never having the custody of it, is conse- 
quently unable to correct such indictments, and therefore sends them for this purpose to the 
fiscal, who has the trouble and responsibility of this duty imposed on him ; yet while the 
sheriff clerk is paid, the fiscal has hitherto been denied any consideration ; and as it is neither 
just nor reasonable to expect this to be any longer done by the fiscal, it is evident that the 
public may soon be considerable sufferers, if some remedy is not provided, by appointing a 
rair and reasonable remuneration to the fiscal for thb responsible duty. 

7* The resp<mdent has since October, 1816, attended every hour of the whole justiciary 
circuits in Glasgow, and has given his aid in almost every trial, though often lasting throughout 
the night; and though it has been the fact, that from his clerks and others about his office 
beinc; engaged at the court, he has been prevented getting anything of moment attended to 
at his office, and of course has had nothing to support himself and ms dependents, but what 
has been allowed himself for such attendance, viz., 2/. 2^. each day, for some years past ; 
though in the circuit court he has been required to prepare petitions in the Lord Advocators 
name, against persons charged with perjury, &c., against persons, to have them recommitted ; 
against witnesses failing to appear and the like ; ami to fill up the printed list of trials with 
the whole particulars of the clerks' minute of procedure, for the use of the Crown agent. 
Yet for all these essential and indispensable duties, nothing which he has charged can be 
got. If, then, these duties, as unremunerated, are to be withheld, it is plain that a very^ 
serious loss may soon be entailed on the pubUc. 

8. When cited as a witness on criminal trial at Edinburgh, or out of his county, nothing 
is, at present, allowed by Exchequer to the fiscal, except his travelling charges, at the rate 
of 1/. Is. a-day; though this seems to have arisen more from the misapprehension of the 
Exchequer auditor, the Lord Treasurer's remembrancer, than from the Exchequer; for while 
the Exchequer table allows that the fiscal's attendance on jury trials in Glasgow, entitles 
him to 21. 2s. for every trial, it never could be intended that a fiscal, who has abundance of 
duty at home, for which he should have had ample remuneration, is to be made a loser, 
because he is called as a witness from his ordinary duty of precognition, for which he is paid, 
and from his usual comfort at home. It is therefore submitted that this ought to be decidedly 
adjusted, as an act of manifest injustice towards a public and official servant, who is not 
remunerated by salary, but fees tor time, &c., and whose time, therefore, is his money, or 
emolument for support. 

9. Though the respondent has long acted for one of the most populous, and, in regard to 
crime, one of the most important districts in the kingdom ; and though he has never cost 
the public one farthing K>r any of his acts, yet, from a recent case in another county, the 
respondent cannot avoid allusion to it, as evincing the heavy responsibility of the duties at- 
tached to the office for which such paltry remuneration has been offered, and pointing out 
how innocently a fiscal, acting from the most upright motives, and according to his best in- 
formation for the general good, may nevertheless be involved in oppressive law-suits ; and, 
for one act, however pure and well meant, exposed to loss of more moneVt than a Jong life of 
arduous labour and intense study in the pubhc service could obtain for him. Now, as either 
the party aggrieved, or the fiscal, may offer information of crime to the sheriff, and, in prac- 
tice, the information is lodged by the party ag^eved, with the fiscal, and by him com- 
municated to the sheriff, it is plain that the fiscal is nothing else than an interposed party, 
or official, between the judge on the one hand and the informer on the other; by his com- 
mission and oath defideU he is bound to attend- to' the information, and, at his peril, to act 
upon it, by submitting it to the judge ; this, where the offender is to be got, must always be 
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H^tomt before precognition, lest the offender get notice and escape, and being obliged to act, unless 

Ijy Pirocuratora Fiscal, the information is notoriously or manifestly false, it follows, that his written information 
PrteogDitions, &c. being his brief, and containing all he knows of the case ; his responsibility ought to extend 
to nothing further than his production of it, or the naming of his informer ; and that, a^ the 
sheriff^ who, in such circumstances, is as well informed as the fiscal, is protected from damages 
to the party accused, by the Acts 43 Greo. III. c. 141, 9th Geo. IV. c. 29, sec. 26, and 1st 
Will. IV. c. 37, sec. 13; so, the fiscal should have similar protection afforded to him, so as 
he may be saved from the effects of informations hurriedly given in by rash, careless, or 
ignorant persons, or by malicious and designing ones; and, in order that nis proceedings may 
be conducted in a firm, decided, and efficient manner, and that false, erroneous and precipitate 
informers may be checked and discouraged ; while the bma fide vindicators of the law are 
supported and strengthened. 

This is particularly to be observed as to the loci of crimes committed on the verge or 
boundaries of jurisdictions, as to which, it often happens, that such variety of opinion' exists 
and is expressed, that if fiscals, before they can act with safety, are to be bound previously, 
to take and report precognitions as to the point it may happen, that the offender may have 
meantime escaped, or the ends of justice may have been otherwise eluded and defeated ; 
while, at last, it may be impossible to decide in what county the locus is. The paralysing 
effect of such objections and difficulties from law-suits on the actings of the fiscal; and the 
tendency of them to render the neutral ground a resort of the lawless, are abundantly obvious. 

To remove all doubts on the subject, and to ensure the prompt and vigorous execution of 
the law, it is submitted, that the fiscals should be not only protected as already observed, 
by an enactment similar to that provided for the safety of the sheriffs ; but that it should be 
enacted that where doubts exist as to whether the loci of crime are situated in one county or 
in another, it may be lawful for the sheriff and fiscal of either of the counties to proceed 
against offenders in such places, ne crimina maneani impuncla. 

The respondent also submits with the greatest deference that, considering the nremitting, 
arduous and responsible nature of the fiscal's duties, the invidious nature of the actings ofVen 
required, and consequent on their faithful implement, the commissions of these officials 
ought to be ad vitam avt ctilpam ; and that an allowance should be made for them on re- 
tirement after a fixed period of service, or superannuation. 

The respondent has already alluded to the want of a fund available to the necessities of 
the sheriffs' criminal establishment. He is aware that an Act of Parliament has provided for 
all exigencies of this kind, viz. : 2 Geo. I. c. 26, sec. 12, or the Rogue-money Act; but it 
is nevertheless true that the respondent has never derived any benefit from it. The Act 
provides " that it shall and may be lawful, to and for the freeholders, to assess the several 
shires or stewartries where their estates lie, at their meetings at any of their Head Courts 
yearly, in such sums as they shall jvdge reasonable Rndsvfficient for the purposes aforesaid, 
and that such monies, so from time to time to be assessed, shall be collected, received, and 
accounted for by such person and persons, and in such ntannei- as such freeholders shall from 
time to time appoint , &c. &c. ; and this Act hem^ permissive, not compulsory ; the freeholders 
having lieretofore been unwilling to pay any ^accounts — the sheriffs before the present 
finding it disagreeable to get into continual disputes with them ; and the dues of pre- 
cognition in the greater number of lower ward cases of crime being paid by Exchequer, 
few or no demands have been presented to the freeholders, from the conviction that they 
were determined to resist them, as they did the building of court rooms till very lately. 
From this practice the freeholders have been encouraged to contest payment of every 
demand they choose, and every advance for carrying on the criminal duty ; and it is to 
be feared that for the public welfare and security, it will be requisite that the legislature 
pass an Act, ordaining that the necessary assessment be recovered and applied under 
the authority of the Treasury, Exchequer, or a Government officer; or otherwise, so as 
the sheriff and those acting with him as the law and the oaths of office direct, shall not 
be in any sense under the fear, direction, or control of the landholders ; or their inde- 
pendence and efficiency embarrassed and shackled, or the public security endangered, or 
the expense increased, by the withholding of the provision made by law for the pre- 
vention of such evils. 

Upon the whole, the respondent makes bold, though with great deference, to express 
his opinion, that unless 

1. A sheriff in criminalUms, and vested with jurisdiction as formerly stated. 

2. A separate and commodious suite of buildings near the public prison, for accommo- 
dation of the sheriff, his establishment, and the public, with all necessaries for their 
public duties. 

3. Adequate remuneration to the fiscal and those of the establishment 

4. Confidential persons of the sheriff and fiscaVs appointment to write their precog- 
nition, correspondence, &c. &c. 

5. A respectable, intelligent, and trustworthy set of officers and concurrents, paid at short 
intervals. 

6. A competent fund constantly at the sheriffs command for instant payment of all demands 
for criminal business, are obtained. The duty of precognition and criminal investigation can 
never be done with the rapidity, efficiency, economy, and satisfaction, which its importance 
and the public benefit demand. 

The respondent is aware that he has trespassed on your Honours' patience with the length 
and verbosity of his remarks, and he earnestly hopes that his excuse may be tlie more readily 
assented to from his interest in having the subjects of his remarks properly explained, however 
defectively he may have attempted it. Yet, as your Honours! desire in the queries is to learu 
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the respondenCs opinion, with that of others, as to any suggestion for improvement of taking Sttumi 

precognition, he conceives himself in duty bound to taLe notice of a demand frequently made ^ P^n>ciuaton Fisetl, 
on sheriffs, and that by private parties alleging themselves to be aggrieved, who, by a summary PiecoJa^ILt Ac. 
application in their own name, and obtaining the concourse of the procurator fiscal, often pre- ^ww ^ 

vail on the sheriff to sign a warrant to seize the accused party for examination, but which ^''^^^^^'n'torFijKdl^f 
warrant, being carried off by the private party or his agent, is, or has been, in time past, often afuubhii^ 

made an engine of oppression in concussing the accused into such a compromise as the peti- 
tioner conceives best for his own interest, and then throws up the pretence previously made by 
bim of prosecuting for the public interest and having secured for himself all he can, never more 
concerns himself with the business. 

This the respondent has been led to consider an oppressive and unjust stretch of the powers 
of a judge*s warrant, and his reasons for thinking so are these : — 

Every crime, as injurious to the person more immediately aggrieved, as well as offensive to 
the sovereign and the laws, falls to be investigated and the offender punished, — to insure which 
his person must be secured, and an impartial inquiry made. 

As this impartiality is not to be expected from the injured individual, as feelings of revenge, 
avarice. See. &c., may actuate the aggrieved in many instances, it has been thought unsafe to 
entrust such persons with the execution of the law ; and therefore better to commit to the king's 
law officer the apprehending and securing of the accused, and the disposal of his person for 
trial, as may be thought lawful in the circumstances of the case, discovered by the sheriff in the 
precognition, which he is necessarily called on for his information and satisfaction to make. 
Our law therefore has wisely committed to the Judge alone the securing and disposing of the 
accused before trial. The injured party and every private person may inform the judge or his 
fiscal of a crime, so as warrants may be issued, and the proper investigation made; yet they, 
the private parties, have no right to any warrant from the judge in their own name, nor to 
control the judge's warrant, though issued ou their information alone. The judge is entitled 
to intrust his own officer, or any one he pleases, to search for and seize the party accused, and 
have him brought for examination, after which, as he sees right, the judge may either inform 
himself by precognition, without the private party's being present ; or at once liberate the accused 
as he sees cause. 

The practice therefore of private parties getting warrants of apprehension and the execution 
of them into tlieir own hands, and their insisting on the judge taking precognition^ at which 
they are allotted to be present, is monstrous, and as being used only for oppression or means 
of extortion, they ought to be abolished, and all fiscals debarred from givmg concurrence to 
petitions craving such warrants of apprehension, and all sheriffs from granting such warrants, 
or, on any pretext, taking precognition at the instance of a private party, though with concourse 
of the fkcai. 

Procurator Fisqal of Linlithgowshire. 

Return by James Watson, Esq., Procurator Fiscal of Linlithgowshire. 

A. L I have no improvement to suggest on the mode of taking precognitions. But I think it Jamet Waftsoo, Biq., 
might be of importance to have them more frequently taken at or near the locus delicti. In Liolithgtw. 

general they would be more expeditiously and perfectly taken ; and the expense thus incurred 
would be more than counterbalanced by the saving of allowances to witnesses. 

2. I do not think the present mode of remunerating procurators fiscal expedient. The 
system of paying them for each case or separate piece of duty appears to me bad, inasmuch 
as it leaves room for the public entertaining doubts of the propriety or expediency of some of 
their proceedings, and imagining that they have been adopted more for selfish ends, than for 
promoting the public good. Such an opinion may in very few cases be entertained, but I 
think a public ofiicer, and so important a part of public business, should be placed beyond 
such a supposition, and I should therefore be inclined to recommend a salary. This mode I 
am aware is open to objection. It may be said that the public prosecutor, from his remunera- 
tion being independent of his work, will be apt to become negligent and overlook cases 
which ought to be investigated and prosecuted. But I think there is little chance of this, as 
he will still be liable to be dismissed for any dereliction of duty. The office should always be 
filled by a respectable person, and to ensure this, a liberal salary ought to be allowed. I think, 
too, that the law ought to be somewhat relaxed as to the responsibility of fiscals, and that they 
should be protected against the effect of any of their proceedings when no malice or other 
corrupt motive can be established against them. 

3. I am not aware of the expense of criminal procedure having been increased from pro* 
curators fiscal of different local courts being employed in the prosecution of crimes, at least, 
in so far as the Crown was concerned. I have, however, known instances where, after an in- 
vestigation on the part of other fiscals, and the case ultimately handed over to the sheriff, it was 
found necessary to take the precognition of new, or make farther inquiries in consequence of 
the imperfect manner in which the previous investigation had been made. In these cases the 
charge against Exchequer was only for the business done after the matter had been handed 
over to the sheriff. 

As to the latter part of the query, I must say that I have experienced inconvenience from 
the employment of other procurators fiscal. The honourable commissioners are aware that 
it is only the expense of the investigation and prosecution of the cases reported to the Crown 
Agents* office, that is allowed in Exchequer, and thsjtt the expense of all other cases is 
chargeable against the rogue-money of the county. Some years ago the Commissioners of 
Supply, who have the charge of this fund, while they readily passed the accounts of the fiscal, 
clerk, and other officers of the Justice of Peace Court, showed a disposition to disallow the ex- 
pense incurred by fiscal, clerk, and other officers of the Sheriff Court altogetlier. Finding, how- 
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ever that they could not maoage this, they have reaoked to pay no expense which may be incurred 
relative to crimes committed in any of the royal burghs in the county, and the Sheriff Court 
o£Bcers* accounts though trifling in amount, and very moderately charged, have been, and still 
are, regularly made the subject of very bitter and ill-natured remarks at their annual general 
meetings ; a course which, whatever their motive may be, has evidently a tendency to lessen the 
usefulness of the sheri£& fiscal in the county. With regard to the burgh business, I may state 
that in one of the burghs the person who is nominally procurator fiscal, is a working mason ; 
and that in the other burgh, the fiscal nominated, though a writer for a considerable time, refused 
to act, and the accounts at present disputed were chiefly incurred while the burghs were in these 
circumstances. But even although matters had been otherwise, I consider that as the sheriff has a 
cumulatiTe jurisdiction with the magistrates of the burghs, I am bound, on a party aggrieved 
lodging information with me of an offence committed within burgh, immediately to take it 
up ; the more especially as the magistrates of burghs, generally from the poverty of the burghs, 
and their being bound to aliment prisoners after conviction, have an interest to let criminals 
slip without adequate punishment. I have been repeatedly applied to by persons ii^ured 
within burgh, and on advising them to go to the burgh fiscal, have been told that it was of no 
use to do so, and that if 1 did not choose to take the matter up, they would seek redress from 
no where else. 

I eannot say that I have been exposed to any difficulties in the discharge of my duty which 
increased the expense of criminal proceedings, and I have no regulations to suggest, whereby 
the duty of fiscals might be discharged with less expense to the public, excepting in the case 
of trials by the sheriff with a jury, in which cases 1 would humbly suggest a slight alteration 
of the procedure. At present, the criminal is served with a libel, list ot witnesses^ and. list of 
assize upon an inducill of fifteen days, and as the course intended to be followed by the 
accused is generally not known till the day of trial, the witnesses and jury are cited to attend 
at' a considerable expense ; and it very frequently occurs that they do attend merely to bear 
the party plead guilty. The alteration I propose is simply as follows : the accused may be 
served with the libel, list of witnesses, and list of jurymen as at present, but instead of being 
cited on an inducill of 15 days he may be cited on one of 8 or 10 to appear personally in 
court to record his plea of guilty or not guilty. j\t this diet none need attend but the judge, 
clerk, and parties^and the relevancy of the libel may be then disposed of. Should the plea 
lecorded be that of guilty, the judge may proceed at that diet to award sentence; but on the 
other hand, should the plea be that of not guilty, then the judge may adjourn the diet for a 
period of not less than eight days, and in the interval the jury and witnesses may be cited. 
On the arrival of the adjourned diet the jury will be at once empannelled, and proceed to the trial. 

By this plan the expose of citing jurymen and witnesses, with the allowances to witnesses, 
will be saved in all those cases which do not go to trial ; jurymen will have less cause of 
grumbling about unnecessary attendances, and the accused will still have all the advantages 
he at present possesses. 

(Signed) J. A. WATSON, 

Procurator Fiscal of Linlithgowshire* 



Patrick D»war,Esq^ 
Nairn. 



Retvrn by Patrick Dewar^ Procurator Fiscal of Nairnshire. 
A. 1. None. 

2. In making a return in 1834, relative to " salary and fees," I stated to the honourable 
commissioners that I deemed the present mode of remunerating many procurators fiscal by 
fees alone inexpedient. A procurator fiscal who performs the duties of his office satisfactorily, 
must investigate many petty or ill-founded cases brought under his notice, which it may not 
be just or proper to follow up by prosecution. Those cases demand to a certain extent 
at least as much labour, and occupy as much time as very important cases, but for this no 
provision is made. To the larger counties I am aware this will not apply, as remuneration 
IS received, in cumuloy to a fair extent ; but in smaller counties the procurators fiscal do not 
receive remuneration equal to the amount of service performed by them on behalf of the 
public. Tn addition to this, loss of private professional business must occur, and to remedy 
this I would suggest such a salary as may be found equivalent. 

3. The expense has not been increased so far as I am aware. But it is matter for con- 
sideration whether precognitions and trials are as properly and sufficiently conducted before 
unpaid magistrates as before the sheriff. 

4. I would conceive it highly advantageous to the public that there were a few efficient 
policemen always at command of the procurator fiscal. Sheriff officers are often absent on 
civil business and private affairs when wanted ; and when they have to go any distance on 
criminal business, must be supplied with more or less money, either by the sheriff substitute 
or myself to meet their expenses. This cannot be helped, for it is not to be expected that 
they are generally able to provide for such contingencies ; but it is a great hardship, as well as 
loss, to the sheriff or myself to be obliged to supply them To meet these expenses a small 
sum should always be at the disposal of the sheriff or fiscal. Another very great hardship to 
which we are exposed, is the length of time elapsing in paying the public accounts. Thus 
the accounts rendered at Whitsunday yearly, an advance may be necessary a week after 
rendering, say in the end of May, 1836, it forms an item in the account rendered in May, 1837, 
but payment is not received till February or March, 1838, or about 22 months after the date 
of outlay. 

(Signed) PATRICK DEWAR, 

Nairn, 6th Dee. 1836. Procurator Fiscal of Nairnshire. 
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Return by R. Duncan Douglas, Esq., Procurator Fiscal^ Peeblesshire. . IVocuxSoti PbcaL 

A, 1. The raode of taking precognitions at present adopted appears to me to be judicious. m to 

I have therefore no improvements to suggest. Precog mtiom , Ac. 

2. The present mode of remunerating procurators fiscal is in my opinion expedient, and no r. DonglM^ bq., 
way abridging this expense practicable consistently with the protection and safety of the Peebles, 
public 

3. My experience has not been such as to enable me to answer this query. 

4. I have no regulations to suggest whereby in my opinion procurators fiscal would be 
enabled to discharge their duty with less expense to the public, and equal or more efficiency. 
And no difficulties have arisen to me in the discharge of my duty which could increase the 
expense of criminal proceeding. 

(Signed) R. DUNCAN DOUGLAS, 

Peebles, \st November y 1836. Procwrator Fiscal, Peeblesshire, 



Perthshire. 



Return by Thomas Duncan, Esq., Procurator Fiscal 0/ Perthshire. 

A. 1. The rules drawn up in January, 1834, by the Lord-advocate Jefirey and Solicitor-gene- Thomas Daiietii,Bsq< 
ral Cockburn, are well calculated, when attended to in their spirit, and with discretion^ to meet ^--^^^-^ 

in general the object in view. If, consistently with the principles and practice of law, such 
alterations could be made, I would humbly suggest that the period generally fixed in bail-bonds 
should be eight or nine months instead of six months as at present, and that in each bond a 
special domicile should be filled, or place, at which citation should be given that would be 
bmding on the accused. The reasons for the changes proposed are, that in some instances, 
the offence is committed near tlie time of one Circuit Court being held, and six months will 
expire before the usual time of citation for the next circuit. And offenders after being 
liberated on bail, often move about, without residing so long in one place, as to constitute a 
domicile, so that great difficulty hence arises in citing them. The regulation, No. 9, is a very 

Sidicious one ; but as the gaols are generally under the entire controul of the magistrates of 
urghs, and as the gaolers are seldom inclined to enforce strictly any instructions given by 
the sheriff, or fiscal, much difficulty has occurred in following out this regulation, and in 
Perth I have not been able to carry it fully into practice. Again, in regard to the custody 
of the accused, it is often of great importance to prevent intercourse betwixt the prisoner and 
the public, during the period of imprisonment, '' for farther examination ;** but such exclusion 
has never taken place, and cannot be obtained in Perth gaol, either from defect in the gaol, 
the regulations of the magistrates, or laxity on the part of the gaoler. It would therefore 
be very desirable, if the sneriff and fiscal had some efficient controul given them in re- 
gard to the confinement of such prisoners. In regard to this query, it only remains to be 
added, that so long as the sheriff and fiscal are lK)th held responsible, as at present, for 
the accuracy of procedure, in every criminal case, the higher authorities as well as the 
public have every reason to expect and wiU in general find, that very few instances 
indeed occur, in which just cause of complaint can be found in regard to such pro- 
ceedings. 

2. It has always been my impression that when labour can be fairly and properly 
estimated in detail, and the work, as actually performed, paid for, such mode of payment 
is, in general, the most satisfeictory to all parties. I unacrstand that the present mode 
of remunerating fiscals has, upon the whole, been approved of as a system, and has been 
found to work well ; it, therefore humbly appears to me that experience and expediency 
unite in urging that it should be continued. The great accuracy necessarily and very 
properly enforced in regard to every step in criminal procedure, and the niceties that 
nave minutely to be attended to, together with the great responsibility attached to the 
office of fiscal, render it necessary that the office be filled by persons well qualified by 
education, legal acquirements, and respectability, for the discharge efficiently of its im- 
portant duties. From an experience of these duties, extending over many years, I humbly 
give it as my opinion, that the amount of remuneration obtained under the Table of Fees 
of 1812 is not sufficient ; for as duties have been imposed on the fiscal, for the performance 
of which no adequate, and, in some cases, no allowance at all is provided, I do not see 
in what way the expenses can, with propriety, be abridged. In particular, the summary 
form of procedure under statute 9 Geo. IV. cap. 29, commonly called the Lord Advocate s 
Act, has been introduced since the date of the table. The great bulk of minor cases 
are tried under this Act, and it is only irom analogy that the charges can be made — a 
mode of charge by no means satisfactory ; I would therefore beg leave to suggest that the 
Table of Fees be revised and its items made more applicable to the present practice. 
Even if no addition were to be given the fiscals, it is desirable that every item of charge 
should be distinctly regulated and provided for in the table, by which much trouble 
would be saved at the audit. In matters of disbursements, these consist of, Ist, travelling 
expenses ; 2nd, fees to officers ; 3rd, outlays for conveyance of prisoners ; 4th, allowance 
to witnesses; and 5th, postages. The 1st, 3rd and 5th of these, cannot, in my opinion, 
be better regulated than they are at present I'he fees payable to officers are very 
moderate indeed ; but as to the allowance to witnesses much difficulty occurs in practice, 
as the table of fees only provides (or those who walk and those who ride on horseback^ 
and not for those who adopt the present mode of travelling in stage-coaches and steam- 
boats, &c. It would be highly desirable, therefore, that a revision of these allowances 
should take place. , 
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S«kiiiiif I am well aware that there are some individuals for whose opinion I have great respect, 

lyPkoeiinton Fiscal, who are inclined to recommend a salary to the fiscals, instead of the present mode of 

Prtoognitioii^ &c remunerating them. And, no doubt, plausible reasons may be adduced in support of 

this suggestion ; the chief one being, that fiscals would then have no temptation, from 

Th«ii«^^mw,Efq., interested and pecuniary motives, to take up and prosecute improper cases ; but, con- 
sidering that so far as known to me, no such complaint has been hitherto made in 
Scotland, and if instances should occur in future, these could, and I am sure would be, 
instantly attended to, and put down by the sheriff and other authorities. I am not inclined 
to hold that such a reason ought to be held as sufficient to justify an alteration of the 
present system. Besides remuneration by salary would, in all probability, give liae 
to a suspicion that fiscals, to save themselves trouble^ would often avoid investigations 
and proceedings that were necessary and proper. 

3. In the county of Perth there is a procurator fiscal for the city of Perth appointed by 
the magistrates, but who merely acts in police cases witliin burgh, and even there does not 
interfere with the investigation of higher cases. The procurator fiscal in the sheriff court 
has also generally held, as I do at present, the appointment of fiscal for the justices of peace, 
and consequently the higher cases occurring within burgh, and all the criminal procedure, 
within the county and beyond the burgh, are under my sole superintendence. Cases of im- 
portance are generally taken up by me as procurator fiscal in the sheriff court, and reported 
ultimately to Crown Counsel, the expenses being paid from the Exchequer. Such cases as by 
statute or expediency should be brought before the justices, or should be investigated or 
tried under the Summary Act before the sheriff, are disposed of without being reported, 
and the expenses are defrayed from the rogue-money of the county. With few exceptions, 
criminal cases, whether in the Sheriff or Justice of Peace Courts have been brought for trial 
at Perth ; while in regard to investigations of minor offences in the county, at considerable 
distances from the city, these, when not under my personal superintendence, have l«eo con- 
ducted by confidential and well-qualified persons connected with my establishment, who 
act in my name, and for whom I am responsible. In this county I have no actual expenence 
in regard to the expense of proceedings conducted by procurators fiscal of local courts, and 
without proper data, upon which to found any opinion I may have formed, will not perhaps be 
entitled to much weight, in comparison with that of persons who have experience to guide 
them. 

4, In such a county as Perth considerable expense is incurred in citing 45 jurymen, as 
these have, owing to the lists made up under the statute, to be convened from the various 
districts on the occasion of trial before the sheriff, no doubt the sheriff generally holds a court 
for the trial of not less than four cases or so ; but it occasionally happens that some of thae 
go off on confession, and besides the expense incurred, the jurymen who have to come perhaps 
30, 40 and even 50 miles to attend the courr, complain of the hardship, as it may so happen 
that out of the whole 45 only 15 are called upon to officiate. The answer to them is obvious, 
that having appeared in the Sheriff Court for a day, they escape the Justiciary Circuit 
which generally detains them for at least three days; this explanation, however, seldom appears 
to be satisfactory to them. It has occurred to me that when a day is fixed for trials, neither 
jury nor witnesses should be cited to that diet, and the cases in% which confessions or pleas of 
guilty were given in could then be disposed of, while the diet could be continued for the 
cases in which the panels pleaded ^* not guilty,'* and the jury or witnesses could be cited 
for the second diet at the distance of 10 or 14 days afterwards. In this way the expeose of 
citing witnesses and jury might occasionally be saved, and in several instances the allowances 
to witnesses also, which, in cases where medical evidence is resorted to, is very heavy. 

Thorough-bred thieves and house-breakers and other notorious offbnders are to be found 
principally in Edinburgh, Glasgow, Dundee and Aberdeen ; and when guilty of serious 
offences in any of these places, they proceed to the others, generally passing through Stirling 
or Perth. The persons of old offenders are well known to the criminal officers, and their 
motions could be traced and watched, if a chain of communication were properly established 
and carried on among the county fiscals resident in the above-named cities. It would also 
tend to the detection of offenders, if arrangements could be made with the Post Office, so 
that printed proclamations or advertisements, as to the commission of a crime and describing 
the suspected perpetrators, could be transmitted from the fiscafs office by the various maib 
and posts, to be exhibited by the postmasters in public places in the adjacent districts and 
counties. I know from experience that this to a small extent has been done with good effect. 

There are a number of villages in the county, at a considerable distance from the city of 
Perth, such as Killin, Kenmore, Aberfeldy, Logierait, Pitlochrie, Kirk-Michael, Alyth, 
Meigle, Bankfoot, Methven, Errol, Inchture, &c., in which there is no lock-up-house, and 
when persons arc taken into custody by the constables for breaches of the peace, petty assaults, 
&c., the expense must be incurred of transmitting them to Perth, and which branch of ex- 
penditure is considerable in the course of a year, the greater part of which would be avoided 
were a strong room or two provided in such villages, to which such offenders could be con- 
fined for a very short period, till security was found for their after appearance in a proper 
court, or till their case was otherwise investigated. 

As to the second point referred to in this query, I bog to state that I served an apprentice- 
ship of five years in the office of Mr. W. Ross, procurator fiscal of this county ; I was subse- 
quently interim sheriff substitute, and as such attended the then procurator fiscal Mr. Ruther- 
ford in the investigation of criminal cases for about five years ; and I have now been nearly 
20 years procurator fiscal ; so that during the long period of 30 years I have been intimately 
acquainted with the details of the office of procurator fiscal of this county. It gives me much 
pleasure to add that during the whole of that period, I can testify that the sheriffs, sheriff 
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substitutes, sheriff clerks, justices of peace, Coramisnoners of Supply, and the constabulary Returns 

of the county, as well as the magistrates and constabulary of the city, have all united cordially ^ Procurators Fiscal, 

and unaniniously in supporting the fiscal in the discharge of his duties, so that no " dif- PrecogStioos, &c. 

ficuHies'* beyond such as are insuperably connected with such an office, have been recently 

experienced in this county. ThomasDancai^Esq.. 

(Signed) THOMAS DUNCAN, P^hshire. 
Perth, 16/A December, 1836. Procurator Fiscal of Perthshire. 



Return by Thomas Barty, Esq., Procurator Fiscal of the Western District of Perthshire. 

A. I. In my opinion il would be a decided improvement on the present practice to transfer Thomas Barty, Esq^ 
the duty of writing precognitions and prisoner's declarations from the sheritt" clerk to the fiscal. Dunblane. 

To obtain the attendance of the sheriff clerk's clerk at every step of a precognition is often 
very troublesome, and alwa}'s occasions delay. Moreover it is, for obvious reasons, highly im- 
portant that a precognition should be known to as few persons as possible, and that those per- 
sons to whom it is known should be in the confidence of the fiscal. The fiscaUs clerks must 
see the precognition ; w hoever writes it, they are under his personal controul, and must be sup- 
posed to take a deeper interest in the invesdgatibn than a clerk, hastily transferred, for shorter 
or longer periods as occasions require, from his own desk in the sheriff clerk's office. All 
these considerations point out the fiscaPs clerks as the pro)>er persons for writing precogni- 
tions and prisoners* declarations. Much the same improvement might be made on the practice 
which is at present pretty general over Scotland, for the sheriff clerks to write the warrants on 
the fiscars petitions. Great delay and inconvenience are often occasioned by this practice, 
without any purpose being served. The writing of the warrants is a mere matter of form, as 
the fiscal's petition always points out what the warrant nuist be ; and so much have the delay 
and inconvenience occasioned by this practice been felt, that I believe most fiscals never 
trouble the sheriff clerks on the subject, but write out the warrants themselves^ and apply at 
once to the sheriff for his signature. 

2. The present mode of remunerating the procurators fiscal appears to me expedient. I 
am not aware of any other mode which would secure the same efficient discharge of their duty. 
The office of procurator fiscal is one of considerable importance, involving no small responsi- 
bility and requiring constant attendance either on the part of the fiscal or of a confidential 
clerk. The nature of their duties to a certain degree prevents them from obtaining other pro- 
fessional employment. Their public accounts require to be so accurately stated, and vouchers 
for nearly every item of expenditure produced, that it becomes almost the sole duty of a clerk 
to attend to this department hi a fiscafs office. There are various pieces of business per- 
formed by the fiscals, and their time is often taken up with matters, for which they can make 
little or no charge. 

3. There being no burgh in my district, (except Culross, which is a very insignificant one), 
and as I hold the office of fiscal to the justices as well as before the sheriff court, my experience 
does not enable me to answer this query. 

4. It has occurred to me, that considerable expense might be saved to the public if the she- 
riff had the power to try in a summary manner, cases of more importance than those contem- 
plated by the Act 9 Geo. IV. c. 29. In numerous instances, the sentences following on 
convictions before the sheriff with a jury, do not exceed three or four months' imprisonment, 
or a fine of from 5/. to 15/. Such cases, which are at present tediously and at great expense 
disposed of before a jury, might in my opinion be equally well and satisfactorily disposed of 
before the sheriff, without the intervention of a jury, on a complaint similar to that authorised 
by the 9 Geo. IV. c. 29, in which the fiscal would conclude for a period of imprisonment 
not exceeding four months, or a fine not exceeding 15/., besides expenses, and the trial pro- 
ceed on an inducieB of six days or so. The expense of such a trial would be comparatively 
trifling. I would have the 9 Geo. IV. to continue in force for crimes of minor import- 
auce, where two months' imprisonment or a 10/. fine is quite a sufficient punishment. And it 
would remain with Crown Counsel, in remitting cases for trial, to direct whether they should 
be tried before the sheriff with a jury, or on a complaint such as that which I have suggested, 
or under the 9 Geo. IV. It deserves consideration whether, in the event of trials taking 
place on a complaint such as I have suggested, a list of witnesses should not be served on the 
accused *along with the complaint. 

It has also occurred to me that fiscals have been exposed to difficulties, and unnecessary ex- 
penses have been incurred, by their being obliged to apply to the justiciary office for letters of 
supplement before a criminal libel can be served on an accused party not resident within the 
jurisdicuon of the court before which he is to be tried and from which the warrant of citation 
emanates. The expense might be saved if it were enacted that all criminal libels or warrants 
might be legally served upon and enforced against any party in any other county, as well as in 
the county where the libel or warrant is issued, on such libel or warrant being indorsed by the 
sheriff of such other county. Such libel or warrant, so indorsed, being sufficient authority to 
the officers of both jurisdictions respectively to put the same into execution within such other ^<<^ General Tum- 
county. The plan has already been acted upon under the general turnpike act and the small and^smiail>BbVAct, 
debt act, and has been found to work well. gee. 6 and 14. 

I have heard it suggested that in cases directed to be tried before the sheriff with a jury, 
there should be two diets of court, to the first of which no jury or witnesses should be sum- 
moned. If the panel pleaded guilty at that diet, the expense of the witnesses and of citing 
the jury would be entirely saved. Should the panel plead not guilty at the first diet, the jury 
and witnesses could be cited for the second, and the trial proceeded with as at present. No 
doubt, it is true, that on many occasions when there might be several cases remitted for jury 

& L. R.—4. 2 G 
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Thomas Barty, Bsq., 
Dunblane. 



trial, one or more of the accused parties would go to trial ; but still the expense of citing the 
witnesses and of their attendance in those cases, where the accused parties pleaded guilty, at 
the first diet, would be saved. 

So far as this district of Perthshire is concerned, considerable expense is incurred to 
the public, owing to the insufficient state of the gaol, and the want of accommodation for 
jury trials at Dunblane. All jury trials have to take place at Perth, a distance from this 
of 28 miles. Witnesses cited to such trials have on an average from 30 to 40 miles to 
travel, and the wages they receive arc consequently much larger than they would be if 
the cases were disposed of at Dunblane. Again, although there are no less than five cells 
in the Tolbooth here, yet three of them have of late years been seldom used, and the re- 
maining two are not at present perfectly secure. In consequence, prisoners can only be 
detained in them for a very short time. I have just made a skilled architect inspect the 
building containing the gaol and court room, fle is of opinion that it might be fitted 
up both for jury trials, and as a sufiicient place of confinement for criminals under sentence 
of imprisonment. All the cells, he says, could be made quite secure and habitable, and, a 
medical gentleman adds, suflSciently healthy. 

Another diflBculty to which I have been exposed arises from the want of efficient 
eriminal ofiicers in this district. They receive no fixed salaries, and the emoluments 
derived from the business performed by them vary so much, that properly qualified 
persons cannot be prevailed on to accept the situations. In many of the counties of 
Scotland, there are criminal officers, or constables, established in most of the principal 
towns or villages, who receive salaries in addition to the emoluments derived from the 
actual business they perform. 

(Signed) THOMAS BARTY. 

25<A Nov. 1836, Procurator Fiscal of Dunblane, 



I should also add, that it would be very desirable were the sheriflTs warrants to extend 
over Scotland. At present, considerable delay and expense are incurred in obtaining 
warrants of concurrence. 

(Signed) THOMAS BARTY. 



W. Simpson, Esq., 
Aberdeen. 



Return by W, Simpson, Esq., Procurator Fiscal of Aberdeenshire. 

A. 1. The rules drawn up in January, 1834, by Lord Jeffrey (then Lord Advocate) and 
by Lord Cockburn (then Solicitor-general), and printed and circulated, appear to me to 
be well calculated for the object in view ; and I am not aware of any improvement which 
I can suggest ; except that, in regard to Rule XXI., it would be of very great consequence, 
if the domicile or place of citation of a person accused, was put on a more satisfactory 
footing than it is at present. I have known several cases of importance, where the parties 
accused were in the middle rank of life, and were on bail, and where they, by designedly 
changing their places of abode, and thus leaving it uncertain where their actual residence 
was, put it out of the power of the Crown officers to serve effectually any citation of an 
indictment on them ; and after several fruitless attempts at citing them under the present 
law, they escaped standing trial. As these persons were in a higher rank of life 
than criminals usually are, the inefficiency of these proceedings against them, tended 
very much, in this quarter where these cases were known, to shake the confidence of tlie 
public in the upright administration of justice, and as now very few cases are not bailable 
it appears to me absolutely necessary that this point of form be put upon an efficient 
footing. Perhaps it can only be done by legislative enactment ; and I would therefore 
humbly suggest the obtaining of an act, declaring that a party who has been committed 
for trial, shall not in any case be entitled to bail, unless he has, in his declaration stated, 
or shall in his petition for bail, specify, a known private house, or a public office within 
Scotland, whereat he, in his declaration^ or in his petition, specially consents that he may be 
cited at any time within eight months of the date of his declaration or of his bail-bond ; and 
that such citation alone shall be effectual. I have known heavy expenses incurred inpay- 
ments to witnesses, who came a distance to attend those intended trials, and which trials could 
not take place in consequence of the ineffectual citation of the accused. I specify eight 
itionths, because an interval of fully seven months elapses between the Autumn circuit of 
one year, and the spring circuit of the following year ; and if the party has been com- 
mitted for trial just a fortnight before the Autumn circuit (and of course not in time for 
that circuit) it may be nearly eight months before he can be indicted for the following" 
spring circuit. I have known such cases occur in practice. The present law is six 
months. 

2. I am clearly of opinion that the present mode of remunerating the procurators fiscal, by 
fees for business done, is far preferable to paying them by a fixed salary. The extent of 
business fluctuates every year, and hence a salary would not well be applicable. Besides, were 
they paid by salary, there is reason to fear that cases which ought to be inquired into 
would be slurred over, or not investigated at all, while opposed to this, the sheriff is a check 
on the procurator fiscal, that the latter does not enter upon unnecessary or improper investi- 
gations; because in practice, the fiscals do not commence an investigation, without the 
sanction of the sheriff or hi§ substitute. I do not see any practicable way of abridging this 
expense. On the contrary, if the fiscals are to be paid (which they are surely entitled to be) 
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W< Simpson, Esq^ 
Aberdeen. 



for every piece of necessary duty which they bond fide perform for the public service, there Retunw 

will be an increase of expense; because since the table of fees in June, 1812, was passed, many by Procurators Facal, 
duties have devolved on the fiscals for which they get no remuneration, as these duties have precoimitions, &c. 
been imposed on them since that table was framed, and it is by that table alone that they are 
remunerated in Exchequer. 

3. In Aberdeenshire there is a procurator fiscal for the burgh of Abeixleen^ appointed by 
the magistrates of Aberdeen, and a procurator fiscal for the sheriff court, who acts for the 
county, and these fiscals are independent of each other. The magistrates of Aberdeen try 
police cases under the Police Act for the City of Aberdeen, and they also investigate the 
higher cases occurring within the burgh, and report them to the Crown Agent at Edinburgh. 
The expense of all these is defrayed out of the burgh 'funds. The justices of the peace in 
the country also try a few police cases occurring there ; and the expense thereof is defrayed 
out of the county funds. But these last cases are very rare. There are no other local courts in 
Aberdeenshire which interfere with the investigation or prosecution of crimes. When a 
crime of the higher sort (such as should be tried by the Justiciary or Sheriff Court) occurs in 
the country, the justices occasionally cause the accused to be apprehended, and transmit him to 
the fiscal of the Sheriff Court at Aberdeen, in order that he may investigate the case; and 
the justices are not in use to enter upon a full investigation. When they do enter upon 
a full investigation, it is generally (if not always) necessary for the fiscal of the Sheriff Court 
to begin the investigation de novo, 

4. Very considerable difficulty in regard to investigating cases, where it is suspected that 
death has proceeded from violence, and also much additional expense, occur where the dead 
body has been buried before the post mortem examination takes place ; and also by the 
delay which frequently happens before such suspected death comes to the knowledge of the 
procurator fiscal. In practice, the call for such examinations by the relations of the deceased, 
or others frequently occurs. The sheriff is no doubt in the same situation as the coroner in 
England, but some regulation as to giving timely notice to the public authorities, before inter- 
ment, of sudden or suspected deaths, would be a matter of very great consequence, as tending 
to the better investigation of the case, and also to the saving of expense. It frequently 
happens that the body is interred at a considerable distance from the place where the 
deceased died, which adds much to that difficulty. 

In practice, I have found that persons who commit theft in Glasgow abscond to Dundee, 
committing the like crime there, and from thence flee to Aberdeen, and vice versa; and I 
am persuaded that many such criminals who thus escape detection, would be discovered and 
convicted, were a regular and periodical system of correspondence established between the 
fiscals of the large (especially manufacturing) towns in Scotland. Such a system was hinted 
at by Mr. Hope, Dean of Faculty, when examined before the Law Commission. Tliis could 
be done by printed schedules or otherwise as might be thought best. 

In connection with this, 1 may mention that for the last twelve years I have been in use, 
where any serious crime happened, and where the party suspected absconded to print hand- 
bills mentioning the offence and describing accurately the person of the accused, and putting 
one or two of these into each post-bag from Aberdeen. At the foot of the bills is printed " to 
be posted up" ; and on these reaching the postmasters to whom they are sent, they post them 
up at the post-office, and this being a public place, intelligence is quickly distributed over the 
whole kingdom. In this way I have succeeded in causing many notorious offenders, who 
would otherwise have escaped, to be apprehended at some distance from Aberdeen, while I am 
not aware of any single instance where an innocent party has been detained in consequence of 
these hand-bills. 

When I first commenced that practice, our sheriff principal applied lo the postmaster 
general for authority to put these bills into the post-bags, and it was readily granted, and 
they pass without payment of postage. The bills are open, and not addressed to any person, 
otherwise they would be charged postage. 

When a trial takes place in the High Court of Justiciary from Aberdeenshire, or any other 
distant county, the fiscal of such county is frequently required by the Crown Counsel to give 
attendance at the trial at Edinburgh, generally as a declaration witness, and to give informa- 
tion as to localities, &c. In such cases the fiscals are paid their bare travelling charges, with- 
out any allowance whatever far their trouble, I have frequently performed that duty, and, on 
these occasions, am generally about a week absent from Aberdeen. As in that duty the 
fiscals are professional witnesses, and not on salary, I humbly submit that they ought to have 
a remuneration or fee, for their trouble, as well as their actual travelling charges. 

Owing to the great number of cases which are now remitted by Crown Counsel to the 
sheriff for trial by jury, the procurators fiscal incur very considerable outlay in defraying the 
expenses of witnesses at these trials. If a set of such trials occurred in June, 1836, he does 
not get repayment firom Exchequer, until spring, 1838, — as such outlay is included in his 
accounts from WTiitsunday, 1836, to WTiitsunaay, 1837. By such trials a considerable reduc- 
tion is made on the witnesses' payments at the Circuit Courts. It occurs, therefore, to be but 
reasonable that the sheriffs snould be allowed to draw on Exchequer, for the witnesses' 
expenses at the Sheriff Jury Trials as they occur, the same as he does for the Circuit Court 
witnesses' expenses ; or that a sum of money be annually impressed by Exchequer with the 
sheriff to answer such outlay. 

It would tend much to the practical usefulness of trials by jury before the sheriff in criminal 
cases, were the jury for such cases to be taken from those in the list, resident within the 
district not exceeding ten or twelve miles from the county town, as was proposed in a Bill 
lately brought before Parliament. A considerable expense in citing the jury would thus be 
saved, and trials could then take place more frequently than under the present system. 
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by Procurators Fiscal, 

•8 to 

PreoDgnitions, &c. 

W. Simpson, Esq., 
Aberdeen. 



I have held the office of procurator fiscal of the Sheriff Court of Aberdeenshire for about 
fifteen years, and iu the experience thus acquired, I find that diflicuhies occur to the eBicient 
discharge of duty, owing to the small allowance made in Exchequer to the sheriff olEcers in 
apprehending criminals, and conveying them to the county town. The Exchequer table oi 
fees is 7s, 6d. for a whole day of 1^4 hours, and, out of that allowance the officer has to pay 
for his maintenance. That allowance may be enough where the officer 'is doing duty near his 
own residence ; but if an officer^ as frequently happens, has to travel a distance of 20, 30, 
or 40 miles, in conveying a prisoner to the county gaol, or the like, he (the officer) 
has to procure his own maintenance and lodgings (if from home all night) at the public- 
houses on the way, and thus the very expense of his maintenance and lodgings will come up 
to the whole allowance. He thus performs the duty, merely for the maintenance of himselC 
while his wife and family can derive no support from his labours in that matter. The con- 
sequence is, that sheriff officers (especially those of the better class) try, as much as they can, 
to avoid being called on to perform duty in criminal matters. 

The Exchequer table of fees fixes an allowance to witnesses for travelling on foot, and on 
horseback. But owing to the number of stage-coaches which now intersect all quarters of the 
country, that mode of travelling is more frequently used ; and, therefore, the table would 
require to have an addition put to it, fixing the rate of allowance for travelling by stage 
coaches, 

(Signed) W. SIMPSON, 

Aberdeen, 28th December, 1836. Procurator Fiscal of Aberdeepuliire. 



Robert Wylie, Esq., 

Robert Ro<]g«r, Esq., 

Renfrewshire. 



Return by Robert Jl'ylie and Robert Rodger, Etqrs,, Procurators Fiscal of the Ujtper 

Ward of Renfrewshire, 

A, 1. The only improvement which we would suggest on the present mode of taking precog- 
nitions is, that these should be written by the procurator fiscal himself, or an amanuensis 
employed by him, without the necessity of having this done through the sheriff clerk. By 
existing regulations the sheriff clerk behoves to write all procognitioi;s taken by the procurator 
fiscal; but besides other obvious reasons why the duty should be confided to the procurator 
fiscal alone, it is extremely inconvenient to be obliged to resort to the sheriff clerk on every 
occasion, when the precognition of a witness requires to be taken down ; and indeed this, 
inconvenience is felt to be so great that the labour of writing precognitions is, in practice, 
almost uniformly performed by the procurator fiscal, though he receives no allowance for so 
doing, the fees of writing being paid to the sheriff clerk. It is proper that procurators fiscal 
should be relieved of this inconvenience, and that the writing of the precognition should form 
part of their peculiar duty, for which they are entitled to be paid. 

2. The mode of remunerating procurators fiscal by means of regulated fees seems pre- 
ferable to that of a fixed salary; first, because there is greater certainty of the remunera- 
tion being proportionate to the actual amount of duty performed ; and secondly, because 
it may be presumed to secure a greater degree of vigilance and attention on the part of 
procurators fiscal than if their emoluments did not depend on their activity, and the 
amount of their business. Even were equal sufficiency to be presumed, the circumstance 
of having a fixed 8alar)% without any emoluments derivable from their business, would 
expose procurators fiscal to the constant annoyance of having wrong motives imputed to 
them in all such cases as they should deem it their duty to decline taking up, on account 
of the frivolous nature of the charges, or from the subject of complaint, resolving itself, as 
it very ft-equently does, into a matter of private quarrel, more fitted for private than 
public prosecution. At present procurators fiscal are at liberty to exercise their judgment 
m this respect without the hazard of improper motives being imputed to them, as it is 
their interest not to decline to prosecute ; but it would be very different, if from the circum- 
stance of his having a fixed salary^ every one should fancy he had a right to demand the 
services of the procurator fiscal, however trivial or unimportant in a public point of view 
the subject of complaint might be. It may be said, however, that the circumstance of the 
emoluments of procurators fiscal being made to depend on the business which tliey per- 
form, has a tendency to increase unnecessary prosecutions. But this does not appear to 
hold true in practice, and a very salutary check against abuses of this kind exists in their 
being removable at pleasure, and in their conduct being at all times under the eye of tlie 
sheriff, who can have no motive to increase unnecessary prosecutions, and who can 
effectually prevent their holding office any longer than their powers are fairly and 
judiciously exercised. 

In regard to the expense of criminal proceedings, it does not appear to us that the pre- 
sent fees can be abridged consistently with the protection and safety of the public, or with 
due rcj^ard to the proper remuneration of the procurator fiscal. It may be stated tliat, in 
general, the existing fees to procurators fiscal are too low ; and in many instances owing 
to improvements in recent practice,* not taken into view when the existing tables of fees 
were prepared, the procurator fiscal performs the duty without. any fee or allowance at 
all. in particular, in cases reported for trial before the Circuit Court, the procurator 
fiscal is generally now required to revise and correct tlie list of witnesses, and ascertain 
what changes have taken place in their designations, since the case was reported, and he 
is also in use to revise the indictment before service, all without any allowance. He is 
also required to make periodical returns of cases remitted by Crown Counsel, in which 
many particulars require to be specified, and a considerable portion of time is occu|Med in 
the preparation, but for which he is allowed only copying fees. And he is required to 
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attend at the Circuit Courts, which arc now held three times a year for this district, for Returni 

which he is only paid as a judicial witness, when he happens to bo one ; an allowance quite by Procuratora FUcal, 
disproportionate to his loss of time, and the expense he is put to in going to a distance and p, ^ " f* 
remaining for several days and often for a whole week from home. It may be noticed '^cogmwns, 
also, that by Exchequer regulations 540 words are required to a sheet, which is double Robert Wylie, Esq., 
the quantity in ordinary law proceedings. ^^j^nfrei^irf*^ ' 

3. The employment of procurators fiscal of different Local Courts, particularly of the 
Justice of Peace Courts of the several districts of the county, in the prosecution of offences, 
has certainly had the effect of increasing the expense of criminal proceedings against the 
county. But such employment seems necessary to the prosecution of many cases of petty 
local delinquency which could not otherwise be overtaken, or if overtaken could not te so 
readily or economically disposed of by the procurator fiscal for the county. It is also of 
advantage in cases of a more serious nature occurring at remote parts of the county to 
have a district fiscal near at hand, by whom offenders and articles of real evidence may be 
secured until communication can be had with the procurator fiscal for the county. The 
only danger is in such procurators fiscal overstepping their due limits, by prosecuting 
before the local courts cases of a serious nature, which should be taken before a higher 
tribunal, but we are not aware that this evil has been practically felt. 

4. We are not prepared to suggest any regulations by which procurators fiscal could be 
enabled to discharge their dtity with less expense than at present, unless it were by reducing 
in some way, the number of trials by jury, and disposing of a certain description of the cases 
so tried, in a more summary form. Some expense might also be saved, if provision were made 
for citing parlies, extra territorinm of the judge by whom the offence is to be tried, in the 
same way that niinesses, so resident, are now cited, without the necessity of letters of sup- 
plement, and the citation at the market cross of parties having a known residence but not 
found personally, is for the most part an unnecessary expense. With respect to the last part 
of this query, it cannot perhaps be said that the difficulties experienced by procurators fiscal 
in the discharge of their duty are such as increase the expense of criminal proceedings, but 
it may be proper to state some of these difficulties. At present in cases where the criminal 
escapes out ol the country, ^ as to Ireland or Liverpool, as frequently happens in this part of 
the country by the ready conveyance of steam-boats, the procurator fiscal lias no authority to 
send officers in pursuit, without firet obtaining the instructions of Crown Counsel. But in 
these cases the only chance of success is in instant pursuit, and by waiting till the precognition 
is put in a shape to be reported, or even till communication can be had with the Crown 
Agent on the subject, the only opportunity of securing the offender may be lost. It might 
be proper to intrust the sheriff, who is on the spot, with discretionary powers on this subject, 
the same being of course confined to cases of a very aggravated nature, and exercised only 
where the information is such as to induce a strong probability of the pursuit being successful. 
Another difficulty has occurred of late in recovering stolen goods which have been pledged 
with pawnbrokers. These persons maihtain that under the Pawnbrokers' Act they are not 
bound to deliver up any articles which have been pledged with them, without a lender of 
payment, and that all they are bound to do, is to permit a search to be made for the stolen 
articles, and if found, to exhibit them, but not to part with them, without payment of the sum 
advanced on them. It would be proper to have this point set at rest, as it is scarcely 
possible to pursue effectually an investigation in cases of theft, without possession of the 
stolen goods. There has also been some difficulty felt in regard to extracts of convictions 
before inferior courts. By the Exchequer regulations, only one shilling is allowed for these 
extracts, but the fee exigible in the local couits, which are not bound by the Exchequer 
regulations, is three shillings and sixpence for each extract, which sum has been in use to 
be paid for a series of years. But in our last public accounts, only one shilling for each 
extract has been allowed; so that it becomes necessary that some provision should be made 
either that the clerks of inferior courts should be bound to furnish these extracts according to 
the Exchequer tables, or that procurators fiscal should be repaid the sums which they are 
obliged to advance for them. The advances which procurators fiscal are thus obliged to 
make, as well as in payments to officera, witnesses, and other outlay, which generally swell 
their public accounts more than one half, are felt as a hardship of which they ought to be in 
some measure relieved, as well as of the inconvenience which has already been adverted to, 
of resorting to the sheriff clerk in the taking of precognitions, this duty being performed witli 
less time and trouble in their own officers. 

(Signed) ROBERT WYLIE, 

ROBfciRT RODGER, 
Procurators Fiscal of the Upper Ward of Renfrewshire. 

JRetttrn by A. and H, M, Taylor, Enqrs. Procurators Fiscal of Hoss-shire. 
A» 1. We have no suggestions to make in answer to this query. d H M T I 

2. The present mode of remunerating procurators fiscal according to the time and labour ' *K«ir»., Taii^^ *^'' 
actually bestowed, we consider to be preferable to a fixed salary, because in the latter case, 
a greater inducement is held out to indolence or carelessness or indifference to the public " 
interest, on the part of the fiscal; while by the present mode. Crown Counsel will readily 
detect and prevent any unnecessary or improper proceeding, and the fiscal is not exposed 
to any annoyance on the part of those, who, were ne paid by a fixed salary, might feel dis- 
posed ta insist on his taking up frivolous or trifling complamts, which the peace or safety 
or property of the lieges may not call for or render necessary. The only way of diminish- 
ing the expense to the public, which occurs to us, will be stated in answer to query 4. 
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A. & H. M. Taylor, 
Ksqra.y 
Taiu. 



Retunu 3. No criminal proceedings worth noticing, have been carried on in our division of 

by Procurators Fiscal, the county by the fiscals of different local courts, and consequently no increase of ex- 
Precognitions, &c. pcnsc has been thereby occasioned, because the same public officers act in the different 
courts ; but we would not consider it expedient that criminal proceedings should be car- 
ried on in any other than the sheriff court, because, in nine cases out of ten, justices of 
the peace ana magistrates of burghs, are, in a great measure, unacquainted with the 
forms of judicial procedure ; and, perhaps, not qualified to decide in cases of importance. 

4. Our observation and experience have led us to conclude that for the last twenty 
years, many cases have been brought before the Circuit Courts of Justiciary, which might 
competently have been tried with equal advantage to the public, and much less expense to 
the county, summarily, or by a jury before the sheriff. The bringing of public officers, 
medical men, and other witnesses, a distance of perhaps 20, 50, or even lOiO miles to the 
circuit towns, and detaining them there for days, must be attended with very heavy 
expense, which, were the trials for minor offences, or not of a very atrocious nature, con- 
fined to the Sheriff Courts, would be greatly diminished, while accused persons would 
often also be relieved of a long confinement prior to trial. 

In cases of minor offences, perhaps the expense ought to be borne by the county in 
which they are committed ; but if so, we would take the hberty to suggest, that the charges 
of fiscal and officers, should not be left to the discretion of the county from which the money 
is to be paid, but should in every case be paid for according to a table of fees to be pre- 
pared by the supreme criminal courts, and to be taxed or judged by the sheriffs depute. 

(Signed) A. and H. M. TAYLOR, 

Tain, 2nd November^ 1836. Procurators Fiscal of Ross^shire. 



J. Stevenson, Esq., 
Roxburghshire. 



Rehirn by James Stevenson, Esq., Procurator Fiscal of Roxburghshire. 

A,\. In answer to the first query, I have to suggest that instead of precognitions being 
taken or written as at present by the sheriff clerk, or one of his clerks, the confidential 
clerk of the procurators fiscal should be employed. It is necessary in ail cases that secrecy, 
dispatch, and accuracy be observed in the taking of precognitions, and it is submitted that 
these requisites would be better attained by the employment of one confidential clerk in 
the fiscal's office, than by employing sometimes one clerk and sometimes another in the 
sheriff clerk's office, just as they can be spared at the time from the other duties of the 
office. 

2. In answer to the second query, I have to observe that the fiscal is called upon to 
do various pieces of business for which no allowance or remuneration is given, and in my 
opinion, it would be expedient to afford the fiscal a fee for such extra business. For 
instance, when a delinquentis committed for the crime of thefts and it is known to the 
fiscal that he has been previously convicted of a similar offence, it is his business to procure 
an extract of the former conviction, and transmit it along with the precognition to the 
Crown office, the fiscal must find out about what time the conviction took place, go to the 
clerk's office, and order an extract, call again for it, and see to its accuracy, and for all this 
trouble no allowance is made. If remuneration was made to the fiscal for extra business, 
or business for which no pro>iBion is made by the Elxchequer Table, I think the present 
mode of paying them the best. I see no way of abridging the expense. I should rath^* 
say the allowances in general are too small for the great responsibihty attached to the 
office. 

3. I do not sufficiently comprehend the third query. If the increase is meant to apply 
to Exchequer I should answer No ; for the more numerous the prosecutions before local 
courts just so much less will the expense be against Exchequer, as no payments for 
criminal proceedings are made by Exchequer, except such as follow upon the sheriff's 
warrant. In Roxburghshire few prosecutions of crimes take place in local courts, most of 
the cases being reported to and disposed of by the sheriff. 

4. In answer to the fourth query, I have to remark that it appears to me a saving might 
be effected to the public (although not to a great amount) were procurators fiscal 
authorized in all cases for trial, first to summon only the accused, to answer for the crime, 
and in the event of his pleading guilty, the case might be disposed of without further 
trouble or expense. If, on the other hand, he should deny the charge, then another diet 
should be fixed for the trial, to which all parties, panels, witnesses, and assize should be 
warned to attend. By this mode the expense of summoning jurors from distant parts of 
the county (not to mention the inconvenience to the pubUc), and the expense of witnesses 
attending might be saved in those cases where the accused pleads guilty. I am not aware 
of any difficulties referred to in this query. 

(Signed) JAMES STEVENSON, 

Procurator Fiscal of Roxburghshire. 



Return by Peter Rodger, Esq., Procui^tor Fiscal of Selkirkshire. 
Peter Rodjjer, Esq., (Copy Letter) 

Selkirk. Peter lloDGER, Procurator Fiscal of Selkirkshire, to William Waddell, W. S., Secretary 

to the Commission. 
Sir, Selkirk, 2nd November, 1836. 

In reply to the queries of the Royal Commission for the Improvement of the Law« I 
beg to state, 

A. 1. None with the exception of that contained in answer to query 2. 
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2. It is my opinion that some expense might be sa^ed in taking precognitions, were the Returns 
slieriff to have a discretionary power to say to the procurator fiscal what cases should be by Procuretow Fireal, 
reported to the Crown ( 'ounscl. Several cases occur which the sheriff would at once order PrecoffStion* &c 

to be tried under the summary act, without taking a formal precognition upon the under- 

standing that (such cases though not reported) the expense incurred is still to be paid by ^'**^^ Rodger, Esq., 
Exchequer. Selkirk. 

3. In the county of Selkirk, almost the whole of the criminal business is conducted by 
the sheriff. The inconvenience referred to in this query is therefore not felt. 

4. 1 cannot suggest any such regulations as are here referred to, nor have I experienced 
any difficulties in the discharge of my duty which I think could be removed. 

I am, Sir> 

Your most obedient servant, 
(Signed) PETER RODGER, 

William Waddell, Esq., Secretary to the Procurator Fiscal of Selkirkshire. 

Royal Law Commission^ Edinburgh* 



Return by John Sawers and Robert Sconce, Esqrs., Procvrators Fiscal of Stirlingshire, 

A. 1. We have no suggestion to offer as an improvement on the mode of taking precog- John Sawera, Esq., 
nitions so far as we are concerned. In this county, at present, and for time immemorial, Robert Sconce, Esq., 
all warrants, declarations of prisoners and precognitions are written by the procurator ' "^' 

fiscal, and are kept in his custody till reported. We believe this is not the case in all 
counties, and that in some these are written by the sheriff clerk. This we are of opinion 
is not beneficial to the public service. It is very essential that it should not be publicly 
known against whom a warrant is issued or about to be issued, what a prisoner has said in 
his declaration, or what witnesses have stated in precognitions. The propriety of this 
must be verv apparent, and thence also the impropriety of unnecessarily introducing a 
sheriffs clerk's clerk or his office into the privacy of these matters. We need not give 
reasons at length for this opinion, as they must be obvious to every one conversant with 
the details of taking precognitions ; but we humbly think that all warrants, declarations of 

Erisoners and precognitions should be written by the procurator fiscal. As we have stated 
efore, as this is the practice in the county of mirling, tre have no improvement to oflfer so 
far as it is concerned. 

2. We are of opinion that the present mode of remunerating fiscals by fees according to 
the business performed is better than by a salary. We do not say that these fees could 
not be altered or varied, but it does not appear to us that the fiscaVs emoluments could 
be lessened. There are many pieces of work for which there is at present no allowance 
to fiscals, such as answering applications by prisoners to be admitted to bail, writing 
warrants, liberating prisoners, revising indictments sent out for service to the sheriff clerk 
previous to the circuits, &c. &c., for all which perhaps an allowance should be made. 
Besides fiscals sustain heavy losses on the great outlay in payments to witnesses, officers, 
&c., part of the sums expended by them not being repaid for twenty-one months and no 

Sart of them being repaid until after nine months expended. But there are other and 
igher considerations which demonstrate that the fees are not too high, videlicet, the risk 
attendant on the performance of their duties, the unremitted attendance at home which a 
proper discharge of those duties require, and the heavy expense of an establishment of 
clerics, &c., which must be kept up, although crime may for a period have abated. 

3. We are not aware that expenses have been increased by the circumstances mentioned 
in this query, nor has any inconvenience been experienced thereby in this county. We 
should however add that very little business is performed except by the sheriffs fiscals, 
the justice of peace fiscal never interfering in cases of importance. 

4. The only serious difficulty which we have experienced in the discharge of our duty 
is when a crime happens to be committed on the border of the county, particularly where 
the marches, as they often are, are not well defined. We have always considered it our 
duty if information of a crime having been committed in this county, is distinctly lodged 
with us by a person on whose statement from his respectability or other circumstances we 
are led to place faith» and who from local knowledge ought to be aware that the locus 
delicti is in this county, and more especially if we ourselves happen to know that it is 
habit and repute in the county, to apply for a warrant against the alleged delinquents. 
But it lately occurred that the fiscal was found liable in damages although he acted on 
the signed information both of the agent and factor of a great proprietor, on part of 
whose lands the crime was said to have been committed, joined with the belief of 
the whole neighbourhood that the locus was in the county of Stirling, because after a 
most searching inquiry, a jury found (contrary indeed to the opinion of the judge) that 
the preponderance of evidence was against the county of Stirling. It humbly seems to 
us that this state of matters should be altered, and that it can be best effected by getting 
it provided that fiteals are protected when acting bond fide in the discharge of their duty. 
Many additional reasons could be given in support of this suggestion, but they mil be 
very apparent to the learned Commissioners. One of their number (the Solicitor General) 
is well aware of the case alluded to in the above suggestion. 

One regulation which we would suggest to produce a saving of expense would be as 
to the mode of conducting trials before the sheriff with a jury. At present when a 
prisoner is served with an indictment, the witnesses and jury require to be summoned 
to attend the trial. If the panel pleads guilty, the whole expense of summoning the 
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jury and witnesses^ the payments to witnesses (often very great) officers of court, fcv 
is incurred. What we would take the liberty of suggesting is that the panel should at 
the end of six free days from the date of serving the indictment be brought before the 
judge to plead to the charge, and if he then pleads jg^uilty, sentence should bo at once 
pronounced, and thus the expense which we have mentioned would be saved. If howcTer 
the panel pleads not guilty, the sheriff could then adjourn the diet, and the jury and 
witnesses could be summoned to the day fixed for the trial. Wc believe it will be found 
that in at least four-fifths of the cases remitted to be tried by the sheriff and a jury, the 
panel pleads guilty, so that the whole expense of summoning jurors and witnesses, paying 
witnesses, &c., is incurred independent of the trouble to the jurors for no purpose whatever. 
Perhaps such a change as we have suggested could not be done by way of a regulation, 
but would require a statute to give it effect. Considerable expense is incurred iu the 
transmission of prisoners for examination, from a county where they may be detained on 
one charge to another county where there is another charge against them. This would in 
many cases be unnecessary, if the accused could competently be examined by theautho- 
rities of the county where he may be detained, in relation to the crime committed in the 
other county. Sometimes this is done just now, but we doubt the competency of the pro- 
ceeding. Fewer would in the first place require to be granted by a statute, we suspect, 
to the judge and fiscal of the county where a prisoner may be already detained, to ejsamine 
him for a crime committed in another county, and the declaration thus emitted, declared 
as competent as if emitted before the judge of the county where the crime was committei 
And then regulation could be made and issued for fiscals that they shall only send fof a 
prisoner from the place where he is first committed, when this is distinctly necessary far 
identification by witnesses, &c. 

(Copy Letter ) 
Messrs. Sawers and Sconck, Procurators Fiscal of Stirling, to William Waddiu, 
W. S., in reference to the preceding Return. 

Sir, Stirling, 25M Nov. 1836. 

With reference to our letter to you of the 16th current, with answer to queries directed 
to be put to procurator fiscal by the Law Commission, we beg to mention that there was 
one part of procedure which we omitted to mention, which is often attended with difficulty 
and with expense, and which we think might be dispensed with, viz., the citine SLpwty'm 
a criminal libel, who resides in a different county from that in which he is to be tried on 
letters of supjplement. It is not only attended vfiih a loss of time in obtaining these 
letters, as well as expense, but the executing of them must be performed by a messenger- 
at-arms, whose fees are higher ihan those of a sheriff officer. By sec. 8th, of 4th Will. IV., 
cap. 37, witnesses may now be cited anywhere without letters of supplement ; and we 
think the same rule might be applied to parties, at least in criminal trials before the 
sheriff. Market cross copies might also be dispensed with as panels never see them- 
but it might be proper to give an intimation of the trial to cautioners for the party when 
he is on bail. We take the liberty of sending these additional answers to query fourth, 
and we are. 

Sir, your most obedient servant, 
(Signed) SAWYERS & SCONCE, 

William Waddcll, Esq. Proairators Fiscal of Stirlirig. 



Return by W, S, Fraser, Procurator Fiscal of Sutherlandshire, 
(Copy Letter.) 
W. S. Praser, Procurator Fiscal of Sutherlandshire. to William Waddell, Esq., W. S. 
Secretary to the Commission, in answer to Requisition. 

Sir, Dornoch, \st No9, 1836. 

In reply to your communication of the 20th ultimo, regarding procurators fiscal, 1 beg 
to offer the following answers to the queries therein put. 

A.\.\ have no improvement to suggest on the mode of taking precognitions at present 
adopted in this county, and which I suppose to be the same in the other counties of 
Scotland. 

2. It is my opinion that it would be more expedient to remunerate procurators fiscal 
by salaries, and tend to lessen the expense, than by the present system of fees. 

3. In this county there is but one procurator fiscal for all the Local Courts, so that 1 
cannot say whether the expense of criminal proceedings has been increased from pro- 
curators fiscal of different local courts being employed in the prosecution of crimes, or 
whether any other inconvenience has been experienced from such employment 

4. The expense of criminal investigations in so extensive a county as Sutherland, must 
always be fluctuating and uncertain^ depending chiefly on the nature of the offences, and the 
remoteness of the district where they are committed. This observation will apply to 
many of the other counties ; and I should therefore say, that if fiscals were paid by salaries 
according to the extent and population of their respective districts, the expense upon the 
aggregate might be materially lessened, while the duties would be equally well discnai^ged, 

I am. Sir, 
Your most obedient servant, 

(Signed) W. S. FRASER 

William Waddell, Esq,, Secretary Procurator Fiscal of Sutherland. 

to the Law Commission, Edinburgh. 
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Return by John Black, Esq.,' Procurator Fiscal of the Lower District of Wigtonshire. 

A.\. \ have no iiriprovement to suggest. The present mode of taking precognitions 
seems to bo unexceptionable. 

2. As a matter of opinion, I am inclined to think that all the expense of criminal 
proceedings should be paid by government from the general revenue of the country, and 
that the present distinction of certain payments by the Exchequer and others from the 
rogue-money should be abolished ; but, perhaps, this is not the point intended by the 
query. 

With respect to the present practice, I think that, so far as the Exchequer regulations 
for remunerating fiscals are concerned, they are, generally speaking, satisfactory. The 
case is very different with the regulations made by the Commissioners of Supply of this 
county for remunerating the fiscals for business that falls to be paid from the rogue- 
money. 

A copy of these is herewith sent, from which the Commissioners will see that they are 
both inadequate and imperfect, and in practice they do impede the procurator fiscals very 
much in conducting criminal business. It is difficult to get officers to perform their duties 
for the paltry payment allowed them by these regulations^ Vide Table of Fees. 

3. It depends, in a great degree, upon the qualifications of the person who acts as 
fiscal to the other local courts, whether the expense occasioned by his interfering in 
precognitions increase the expense of criminal proceedings or not. In some cases I have 
not had occasion to take any further precognition than that taken by the local fiscal ; in 
other cases, I have had to take the wnole de novo. I am not aware of any other incon- 
venience having arisen from the employment of other fiscals. In many cases by getting 
an offender apprehended ami remitted to the sheriff's fiscal, they save the expense of the 
latter fiscal going to a distance to get that done. 

4. I think that the establishment of a general Table of Fees for Scotland for the 
payment of the procurators fiscal in Criminal business, whether paid for by the Exchequer 
or from the rogue-money (similar to the table for the procurators in civil business), and 
the appointment of a general auditor of fiscal accounts for Scotland, such as the auditor 
in Exchequer, would tend much to enable the fiscals to discharge their duties with 
greater efficiency. At present, the Commissioners of Supply, or, what is the same thing, 
their clerk, acts as auditor of the accounts which they are themsclvesv to pay. 

(Signed) JOHN BLACK, 

Wigton, 26/A Nov. 1836. Procurator Fiscal. 
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Table of Fees Proposed for Precognitions and Criminal business proceeded in before 
the Justices of Peace of Wigtonshire, referred to in the preceding Return. 

Procurators Fiscal. £. s. d. 

Drawing every necessary Petition or Criminal Complaint, and for a 

clean copy thereof, whether consisting of one or more sheets . 4 
Attending at Precognitions, Criminal Complaints, or other business 

of that description — the first hour • • • • • 4 

Every other hour .........020 

The time to be certified by the magistrates present. But when 
the business is performed at a distance from the fiscal's resi- 
dence, to be allowed horse-hire and unavoidable expenses, and 
his time to be counted while on the journey. 
Writinp: Letters, where necessary, on business, each . • • 16 

Citation for a Witness • ••••••004 

The Execution 006 

All Copies of Papers, when such are necessary, to be allowed for every 

300 words 008 

Justice of Peace Clerk. 

For every Petition or Criminal Complaint . • • • • 10 
For writing the Declarations of Parlies or Witnesses when precog- 
nosced or depositions, when tried before Justices : — 

The first witness or party ••OlO 

Every other 006 

But when carried necessarily to a distance to be entitled to travelling 
charges, and a farther allowance for each day employed from 

home of..« 050 

Warrants of Commitment . • • • * • 1 4 

Copies of Papers, when necessary, for each 300 words • • • 8 
Writing Bond of Caution or Enactment of Banishment • • 14 

The foregoing rates to be understood to include trouble in 
consultations with justices, directions to constables, &c., 
and that no fees shall be payable to the justice of peace 
clerk, in name of composition of dues of extract, or other- 
wise, upon proceedings before the justices. 
S. L. i2.— 4. 2 H 
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Constables. £. s. d. 

For serving a Criminal Complaint • . . • • •006 

For summoning a Witness . . • . . • #003 

For every mile the constable travels alter the first mile • • 3 

But not to exceed 4;. a-day for whole business. 
For each assistant the same allowance. But it is not understood 
to be necessary to carry witnesses to cite persons to be precog- 
nosced, and the mileage ouly;.obe counted (except in particular 
cases from the place of residence of the nearest constable. 
N.B. The Fiscal's and Constables' Accounts to state specially 
the time occupied and particular distances travelled, otherwise 
no allowance will be made. 

Wigton, 22nd May^ 1822. The foregoing Table of Fees approved of at a meeting of 
this date 

(Signed) WILL. MAXWELL, 

(A true copy.) 

rSigned) GEO. M«AFFIE, 

Clerk. 



Digitized by 



Google 



RETURNS 



BY 



CONVENERS OF COUNTIES 



> » 



ROGUE-MONEY, AND PRESENT SYSTEM 



LOCAL PROSECUTIONS. 



2 H 2 



Digiti 



zed by Google 



CONTENTS 



Aberdeen, 


Convener of • 


Ayr 


ditto • 


Banff 


ditto 


Clackmannan 


ditto 


Duoibarton 


ditto 


Dumfries 


ditto 


Edinburgh 


ditto 


Elgin and Forres ditto 


Fife 


ditto 


Forfar 


ditto 


Ditto 


ditto, additic 


Haddington 


ditto 


Inverness 


ditto 


Kincardine 


ditto 


Linlithgow 


ditto 


Nairn 


ditto 


Orkney 


ditto 


Peebles 


ditto 


Perth 


ditto 


Renfrew 


ditto 


Roxburgh 


ditto 


Selkirk 


ditto • 


Stirling 


ditto 


Sutherland 


ditto 


Wigton 


ditto 



Dundee, Committee of Procurators 
Glasgow, Preses of Society of Procurators 
Aberdeen, Society of Advocates 
Ayr, Dean of Faculty of Procurators 



Page 

238 

244 

238 

243 

243 

238 

247 

239 

240 

243 

243 

239 

240 

240 

244 

240 

240 

241 

241 

244 

241 

242 

242 

242 

242 

247 
248 
247 
247 



Digitized by 



Google 



QUERIES AS TO ROGUE-MONEY, AND PRESENT SYSTEM OF LOCAL 

PROSECUTIONS. 



f* 1. What defects, if any, have been experienced by you, in the system established for Quericf ai to Rogue 
discovering and bringing to Trial delinquents, by means of a Procurator Fiscal ? tyttem of liocdT 



Prosecutions, &c« 



2. Have any complaints been made as to the vigilance and activity of the Procurators 
Fiscal of your county? Did these appear to you to be to any extent well/ounded? 

3. Have any complaints been made to you of the expenses of the Procurators Fiscal, so 
far as chargeable against the county ? 

4. Have you any improvement to suggest on the mode of taking precognitions at present 
adopted by Procurators Fiscal ? 

5. Is the present mode- of remunerating the Procurators Fiscal, in your opinion, ex- 
pedient? Or, does any way of abridging this expense appear to you practicable, con- 
sistently with the protection and safety of the public ? 
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Return by Robert Grant, Esq,, Convener of the County of Aberdeen. 

A, 1. — No defects have been experienced in this county in the system established for 
discovering and bringing to trial delinquents by means of a procurator fiscal. 

2. No complaints have been made against the vigilance and activity of the procurator 
fiscal. On the contrary, his ofiicial conduct in that character has given much satisfaction 
to the sheriffs and magistrates, and public in general. 

3. No such complaints have been made. The accounts of such expenses are rendered 
in the month of April annually ; they are examined by a committee of landholders named 
for the purpose, wnich committee is an open one, and meets on previous advertisements. 
The accounts are afterwards remitted to an accountant, on whose certificate and report of 
committee made to the general meeting of Commissioners of Supply on the 30th April 
an assessment is made for this and other claims against the rogue-money. 

4. No improvement occurs in the mode of taking precognitions as at present adopted 
by procurators fiscal. 

5. The present mode of remunerating procurators fiscal does not appear inexpedient, 
nor does any abridgment seem practicable with a due regard to the protection and safety 
of the public. 

(Signed) ROBERT GRANT, 

Convener of Aberdeenshire. 



T. Gordon, Esq., 
Banff. 



Return by Lieutenant- Colonel Gerdon, of Park, Convener of the County of Banff'. 

A. 1. None. 

2. None. 

3. Every year almost. 

4. None. 

5. Perhaps it would be better if paid by a fixed government salary. 

(Signed) THOMAS GORDON, 

Park House, 3rd July, 1837. Convener of the County of Banff*. 



J. M. Lang, Esq., 
Dumfries. 



R. Threshie, Esq., 
Dumfries. 



Return by James Macalpine Lang, Esq., of Dalswinton, Convener of the County of 

Dumfries. 
Sir, Dalswinton, 19^A July, 1837. 

In compliance with the wish of the Law Commission, I have now the honour to subjoin 
answers to their queries respecting the oflScc of procurator fiscal. 

A. 1. The number and expense of petty and trifling offences chiefly occurring within the 
limits of the burghs in the county are the prominent defects ; and on this point reference 
is made to resolutions of the annual meeting of the county. 30th April, 1837, a copy of 
which is herewith sent. 

2. The complaints of this county have reference rather to the encouragement aflbrded 
by the existing system of payment of ofiicers to an excess of vigilance and activity than 
the contrary. 

3. Frequent complaints on this subject have been made in this county. 

4. If district procurators fiscal were appointed with power to conduct the inquiry belbre 
the nearest justice of peace or other magistrate, much time, vexation, and expense — parti- 
cularly in cases of minor crime — might be abated or avoided. 

5. It does appear to many that the present mode of remunerating procurators fiscal is 
inexpedient. The reasons for this opinion have been indicated in the preceding answers; 
and it does appear that this expense may be abridged consistently with the safety of the 
public, avoiding, on the one hand, the extensive local inconvenience to jurors, witnesses, 
&c., and expense now occasioned, and, on the other, providing adequate means of detect- 
ing and punishing crime. 

I have the honor to be, Sir, 

Your obedient humble servant, 
William Waddell, Esq., (Signed) JOHN MACALPINELANG, 

Secretary to the Law Commission, Edinburgh, Convener of the County of Dumfries. 



[Follows the copy of the Resolutions referred to in the preceding.] 

Dumfries, 29M April, 1837. 

In the General Annual Meeting of the Commissioners of Supply of the County of 

Dumfries, 

Sir WILLIAM JARDINE, Bart., of Applegarth, in the Chair. 

On a consideration of the principles which govern the charges and description of fiscal 
business stated against the county by Mr. Alexander Young, procurator fiscal of the 
Sheriff* Court, the meeting are unanimously of opinion, — 

1st. That in regard to that division of Mr. Young's account for procurator fiscal busi- 
ness, which now are annually fitted as against Exchequer, Mr. Young should not in 
future receive payment from tne county gf any part of sucn business disallowed or reduced 
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Local FroMcutiont 

R. Threshie, Esq., 
Dumfries. 



in amount in Exchequer, excepting from this resolution occasional extra payments, bond Returns 

Jide, made by Mr- Young to officers or witnesses, or for rewards, a separate account of ^7 ^^^^^^ ^ 
such payments being to be annually presented to the county at the same time with the m to Rogne^Moaey 
other division of Mr. Young's accounts, being that fitted as against the county for unre- »ud present system of 
ported cases. 

2d. That Mr. Young's account for unreported cases should be annually made out and 
fitted to the Ist of April, in order that the auditor may be enabled to check the officers' 
annual accounts against the county for similar business, and which last, instead of being 
rendered half yearly as heretofore, should be rendered annually up to said 1st of April. 

The meeting unanimously resolved accordingly. 

The meeting having observed from the accounts of the sheriflF officers, more particularly 
that of William Richardson, that of 34 cases in that account, 20, or thereabout, were cases 
of minor crime, occuring within the burgh of Dumfries, tried without a jury, and never 
reported to Crown Counsel, are of opinion that all such cases should be investigated by and 
tned before the Magistrates of the burgh, and not before the Sheriff, so as to form a 
charge against the rogue-money of the county. The meeting accordingly recommend 
to Mr. Young in future to instruct the sheriff officers not to apprehend such criminals 
without a warrant previously applied for and obtained from the sheriff, unless in their 
. capacity of constables, in which case they will take such criminals before the magistrates 
of the burgh. 

Extracted from the Sederunt book by me, 

(Signed) R THRESHIE, 

Clerk of Supply. 



Return by Sir Archibald Dunbar , Bart., Convener of the County of Elgin and Forres. 

A.\. I am not aware of any defects in the system established for discovering and bringing sir A. Dunbar, Bart, 
to trial delinquents by means of a procurator fiscal. The duty here has been done for Elj?in. 

many years efficiently and with satisfaction to the public ; at the same time I may remark 
that tnere being two towns or burghs in this county, viz., Elgin and Forres, and the 
procurator fiscal of the Sheriff Court resident at the former town, cases requiring prompti- 
tude are sometimes taken up by the procurator fiscal of the Justice of Peace Court at Forres ; 
and this circumstance some years since occasioned an adjustment of the respective duties 
of these officers, and no collision has since been observed. It appears to me that were a 
sufficiently-marked distinction between petty riots and offences cognisable by justices of 
peace and magistrates of burghs, and graver crimes and offences cognisable by sheriffs of 
counties made by legislative enactment a great improvement in procedure would be the 
consequence, because as matters are at present, I am led to believe that a number of 
references require to be made before it is settled whether a case is to be taken up by the 
Crown lawyers, the sheriff, the justices of peace, or magistrates of burghs. 

2. I have heard of no complaints as to the vig^ance and activity of the procurators fiscal ; 
on the contrary, I believe them to be energetic and efficient. 

3. No complaints been made on the charges of the procurators fiscal, except in a case 
which happened about three years ago, on occasion of the justice of peace procurator fiscal 
of Forres presenting accounts for business which was thought to trench on the duties of 
the sheriffs procurator fiscal ; but the demand was so trming that it did not become 
matter of serious objection. The claim on the rogue-money, however, lies, over unadjusted. 

4. I do not feel competent to give sugg^tions under this query, frirther than to report 
what I have observed above, that were crimes properly classed and distinguished so that 
on the apprehension of an offender it might be readily ascertained whether the case fell 
under the province of the sheriff, the justices of the peace, or the magistrates, improve- 
ment would follow. Probably the simplest method of accomplishing this object would be 
for the sheriff to place a procurator fiscal for his own Couit, at lorres, on the suitable 
instructions. 

5. There are so many considerations involved in this query, that I do not feel compe- 
tent to give a decided reply. I should think that the mode in use of remunerating 
procurators fiscal according to the actual trouble and business occasioned, is preferable to 
a fixed salary, as insuring more energy and activity. The rogue-money of this county is 
not complained of as excessive, but I have no access to know what the procurator fiiscal 
receives yearly from govemjnent.' Reported by 

(Signed) ARCHIBALD DUNBAR, 

Elgin, 8th June, 1837. Convener of Elginshire. 



Return by Robert Hay, Esq., of Lawfield, Convener of the County of Haddington. 

A. 1. No complaints of any consequence present themselves. 

2. No complaints have been made. 

3. No complaints. 

4. None. 

5. The present mode seems to be quite expedient 

(Signed) ROBERT HAY, 

Convener of the County of Haddington* 



Bobert Hay, Ibq., 
Haddington. 



Digitized by 



Google 



240 



APPENDIX TO THE FOURTH REPORT FROM 



Keturns 

by Conveners of 

Counties. 

as to Ro|^e Money, 

and pres«>nt system of 

Local Prosecution:). 

W. F .Tytlrr.Esq., 
Inverness. 



Return by William Frazer Tytler, Esq., Convener of Inverness-shire. 

A. 1. We have found the system to work well here. 

2. Some such complaints have been made, inquired into, and redressed. 

3. Same answer as above. A district procurator fiscal has lately been dismissed for 
improper and fraudulent charges. 

4. None. 

5. None other than to tax their accounts by a settled table of fees. 

(Signed) WILLIAM FRAZER TYTLER, 

Convener and Sheriff of Inverness -shire. 



George Silver, Esq., 
NetLerley. 



Return by George Silver ^ Esq,, of Netherley, Convener of the County of Kincardine. 

A. 1. The system established for discovering and bringing to trial delinquents by means 
of a procurator fiscal,^ appeal's to be very efficient, and far preferable to the system of 
private prosecutions for the punishment of crime. Cases in which prosecution is necessary 
or proper arc taken up by the fiscal in his official capacity, while rash or vindictive 
prosecutions are never brought forward. 

2. 1 am not aware that any complaints have been made as to the vigilance and activity 
of the procurators fiscal of this county. 

3. No complaint has been made to me of the expenses of the procurators fiscal, as far 
as chargeable against this county. The accounts of the fiscals are regularly audited by 
a committee of Commissioners of Supply before being paid from the rogue-money. As 
the repression of crime is a matter in which the country in general is interested, 1 would 
suggest that the whole expense attending the discovery and prosecution of delinquents 
should be paid from the general taxes of the kingdom. 

4. I am not aware that I can suggest any improvement on the mode of taking prosecu- 
tions at present adopted by the procurators fiscal. 

5. The procurators fiscal are at present remunerated by fees or allowances for the 
business actually performed by them. The only other mode of remuneration is by fixed 
salaries ; the objection to which is that the fiscals would not, in that case, have the same 
inducement as at present, to vigilance and activity in the performance of their duty. I 
am not aware that the expense could be abridged consistently with the efiicient perform- 
anco of the various duties which the procurators fiscal are called upon and expected to 
perform for the protection of the public. It sometimes happens that informatioiks arc 
lod<rcd with the nscal, which, on investigation^ turn out to be frivolous or unfounded. It 
might be well if some distinct rule were established for subjecting the informers in the 
expenses incurred in such cases. 

(Signed) GEORGE SILVER, 

Netherley, 17 th June, 1837. Convener, of Kircardineshire. 



W. 



MaciutoHh, Esq., 
Ivairu. 



W. Balfour, Esq., 
Orkney, 



Return by William Macintosh, Esq,, of Geddes, Convener of the County of Nairn. 

Sir, Geddes, Nairnshire, V2th June, 1837. 

In reply to yours of the 30th May, containing queries by the Royal Commissioners for 
the improvement of the law, now sitting in Edinburgh, as to the rogue-money and pre- 
sent system of local prosecutions, I beg leave to say, that — 

A,\,l think the system good. 

2. No complaints have been made to me. 

3. Complaints have been made by heritors of the proportion of expenses charged 
Jtgainst the county. These have arisen principally from the separate interests of the 
town and county, and from the heritors having no table by which to judge of the charges 
of fiscals and officers. 

4. I have no improvement to suggest. In principle the judge who tries should be 
different from the judge who conducts the precognition ; but I do not see how this could 
be carried into practice. 

5. I see no objection to the present mode of remuneration, except the want of a table 
of fees having reference to time and distance, both for fiscals and officers, for unreported 
cases payable by the counties. 

I have the honor to be, sir. 

Your most obedient servant, 

(Signed) WILLIAM MACINTOSH, 

William Waddell, Esq., Convener of Nairn. 

Secretary to Law Commission, 



Return by William Balfour Esq., of Elwick, Convener of the District of Orkney, in the 

County of Orkney and Zetland, 

A. 1. Without intending to convey any reflection on the present procurator fiscal of 
Orkney, whose conduct is unexceptionable, I beg leave to say that I should consider it a 
proper precaution against the inactivity or partiality of persons in that office if it was 
made imperative on them to transmit monthly returns to their superiors in Edinburgh of 
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all cases broueht under their cognisance, the proceedings adopted thereon, or their 
reasons for dedining to interfere. 

I beg leave also to say that I think it would be attended with advantage to the 
public if the procurator fiscal was armed with the powers of coroner; and that it was im- 
perative on him to investigate all cases of death by violence, or attended with suspicious 
circumstances in his opinion. 

2. No complaints have been ever made against the procurator fiscal of Orkney, as 
being deficient in vigilance and activity. 

3. No ol^ections have ever been made to the charges of the procurator fiscal against the 
county. My opinion is that the charges of the present procurator fiscal are particularly 
moderate. 

4. I am incompetent to suggest any improvement in the mode of taking precognitions 
at present in use. 

5. I am aware of no objection to the present mode of remunerating procurators fiscal, 
nor do I think that any diminution of the emoluments of the office would be attended with 
any real saving to the public, or consistent with its protection and safety. 

it is proper to observe that these answers have no reference to Zetland. The Com- 
missioners of Supply of that district act as a separate body from those of Orkney, and 
choose their own convener. 

(Signed) WILLIAM BALFOUR, 

Convener of Orkney. 



Keturos 

by Coaveners of 

Gouuiiesv 

as to Roguts Money, 

and present system of 

Local FroMecutions. 

W. Balfour, Eaq., 
Orkney. 



Return by Robert Smythe, Esq,, ofMethven, and James Hay, Esq., of Seggieden, 
Conveners of the County of Perth. 

A. L So far as known to ns, no defects have been experienced in this county. 

2. No complaints have been made to us or come to our knowledge as to the viffilance 
and activity of the procurator fiscal.^ On the contrary, we have uniformly heard that his 
conduct in discharging his official duties has met with general approbation. 

3. The expenses chargeable against the county are necessarily very considerable^ from 
the great extent of business done ; but the procurator fiscal of the Sheriff Court is also 
sole procurator fiscal for the justices, and it is believed that the business is conducted as 
economically as a due regard to efficiency will admit, and no complaints have been made 
against the procurator fiscal in regard to his accounts. 

4. None. 

5. We consider the present mode of remunerating the procurator fiscal the most expe- 
dient. Some individuals suggest a salary ; but for such duties as the fiscal has to perform, 
payment according to the actual business done appears to us the most satisfactory mode 
in regard to the public and every other party. 

(Signed) ROBERT SMYTHE, 

JAMES HAY, 

Conveners. 



R. Smyihe, Esq., 

Jamet Hay, Esq., 

Perth. 



Return by Robert Nutter Campbell, Esq., ofKailzie, Convener of the County of Peebles. 

A. 1. None. 

2. None whatever. 

3. No complaints have been made. 

4. I have no improvements to suggest 

5. I do not feel myself competent to answer this question; but as no complaints have 
been made, I presume the county thinks that it is* not expedient to change the present 
mode of remunerating the procurator fiscal. 

(Signed) ROBERT NUTTER CAMPBELL, 

Convener of the County of Peebles^ 



R.N. Campbell, Esq., 
Pteblea. 



Return by William Oliver Rntherfurd, Esq., of Edger stone. Convener of the County of 

Roxburgh. 
A. 1. None. 

2. None. 

3. Some years ago considerable discussions took place at the meetings for assessing the 
rogue-inoney, respecting the sums charged in his account by the fiscal, and the powers of 
the sheriff to grant orocrs to him upon the collector. It was finally arranged that the 
fiscal was to make his charges agpreeable to the Exchequer regulations, and to be audited 
by the auditor appointed for the justice of peace fiscais and constables ; and last year it 
was arranged that the fiscais should have a fixed salary, instead of his charges for aft items 
in his account excepting outlay. This salary was fixed at the average of the payments 
made on his account for the tliree preceding years. 

4. None in addition to mv return as sheriff. 

5. I am of opinion that the mode of paying a salary to the fiscal, as now adopted in 
this county, is preferable to paying annually his account for all charges excepting outlay, 
as it prevents all discussions respecting these charges at the meetings of Commissioners 
of Supply : the fiscal will not discnarge the duty less faithfully, being under the controul of 

S. L. R.—4. 2 I 



W. 



Kutherfiird, Ekq., 
Kdgerstone. 
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Returns *he sheriff,; and he has no inducement to take up very trifling cases^ which he might 

by Conveners of otherwise bc disposed to do, were he anxious to maKe the most of his office. No way of 
to R^^MoniTr, abridging expense occurs to me. 
- (Signed) 

Edgerstone, loth June, 1837. 



and present RjrBtem of 
Local Prosecutions. 



W. Rutherfurd, Esq., 
Edgerstone. 



WILLIAM OLIVER RUTHERFURD, 

Convener of Roxburghshire. 



James Pringle, Esq., 
TorwoiSlee. 



Sir A. Edmonstone, 
Stirling. 



G. Dempster, Esq., 
Sutherland. 



S. H. Stewart, Esq., 
Glatserton. 



Return by James Pringle, Esq., of Torwoodlee, Convener of the County of Selkirk. 

A. 1. None. 

2. No. 

3. No. 

4. No. 

5. The present mode seems expedient, and there does not appear any practicable mode 
of abridging the expense consistently with the safety of the public. 

. (Signed) JAMES PRINGLE, 

Torwoodlee, 8th June, 1837. Convener of the County of Selkirk. 



Return by Sir Archibald Edmonstone, Convener of the County of Stirling. 

Sir, Colsium, Kilsyth, 23rd June, 1837. 

In answer to the queries I had the honor to receive from you, I would state that, having 
been lately chosen convener of this county, and not having lived much in it, I was obliged 
to make some inquiries on the subject on which you ask information, which accounts for my 
having not answered your communication sooner. 

A, 1. I am not aware that any defects exist inherent in the system at present established. 

2. I never heard of any complaint of negligence, or want of activity on the part of the 
procurators fiscal in this, district. On the contrary, complaints have been made of their 
being too ready to incur expense by proceeding against petty offences. 

3, 4, and 5. The three following questions may, perhaps, be best taken together : — 
The expenses of the procurators fiscal have been complained of, as stated above, and it 

appears to me not without reason, as in my own case I can state that my cissessment for 
rogue-money has increased during the last twenty-five years from 121. to 40L, certainly 
without any proportionate increase of crime. 

I believe tnis mainly to arise from the sheriff not obhging the fiscals to give sufficient 
evidence previous to issuing a warrant, which used formerly to be done more cautiously 
than of late. 

I conceive the present mode of remunerating the procurators fiscal to be objectionable, 
inasmuch as it gives them an interest in creating business by prosecuting or taking op 
every petty offence, which would of course be obviated were a fixed salary paid instead, 
though, on the other hand, whether this method might not operate the other way, and 
create negligence, is a matter for consideration. 

I have the honor to be. Sir, 

Your obedient humble servant, 
(Signed) ARCHIBALD EDMONSTONE, 

William Waddell, Esq,, Convener of the County of Stirling. 

Secretary to the Law Commission. 



Return by George Dempster^ Esq., of Skibo, Convener of the County of Sutherland. 

A. 1. Not aware of any. 

2. Not aware of any. 

3. Complaints are annually made that such charges should &11 solely on the landholders 
for criminal business as are annually made upon tnem at their 30th April meeting, and 
their being so is certainly unreasonable. I am not aware of any complaint being made of 
the procurator fiscal personally : it is the system that the landholders complain of. 

4. None. 

5. Unable to answer, further than, as above, to repeat that the charges made by the 
fiscals against the landholders solely should be abolished, which might be done by their 
receiving a fixed salary from the Crown. 

(Signed) GEORGE DEMPSTER, 

June, 1837. Convener of Sut/terland. 

Return by Stair H. Stewart, Esq., ofPhisgill, Convener of the County of Wigton. 

A. 1. Negative. 

2. Ditto. 

3. None of any consequence. 

4. Only that perhaps in very trifling cases written precognitions might be dispensed 
with. 

5. The mode of payment established appears expedient. The only practicable reduction 
which might possibly be effected might oe by in^oducing more generally sununary pro- 
secution. 

(Signed) STAIR H. STEWART, 

Glasserton, I2th June, 1837. Convene of the County of Wigton. 
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Return by J, i?. Smollett^ Esq., Convener of the County of Dumbarton, 

A. I. I have experienced none. 
•2. None. 

3. None. 

4. None. 

5. The present mode appears expedient to me, as I have never heard any complaints j. r. smoUett, Esq., 
made against it. -- . • 

(Signed) J. R. SMOLLETT, 

Convener of the County of Dumbarton, 
Cameron House, Aug, 25, 1837. 



Return? 

by CoDTeners nf 

Counties, 

as to Rogue Money, 

aud preceut 83rttcm of 

Local Prosecutions. 



Dumbaitoiu 



Return by the Hon. G. R. Abercrombie, Convener of the County of Clackmannan, 

-^. 1. I have had no occasion to consider what defects are at present experienced in the Hon. G. Abercrombie, 
system established for bringing deUnquents to trial by means of a procurator fiscal. Clackmannan. 

2. No specific complaint has been made to the county as to the vigilance and activity of 
the present procurator fiscal. 

3. The heritors of the cbunty have frequently complained of the large sums which they 
have to pay for prosecutions at the instance of the fiscal, and of the expenses they are put 
to in apprehending and alimenting delinquents in Stirling gaol. 

4. I have nothins" to suggest in the mode of taking precognitions at present adopted 
by procurators fiscal. 

5. No other mode than that at present adopted occurs to me for remunerating the 
procurators fiscaL 

(Signed) GEO. R. ABERCROMBIE, 

28th Aug. 1837. Convener of the County of Clackmaniian, 



Return by John Gnithrie, Esq., of Guthrie, Convener of the County of Forfar. 

Sir, Guthrie Castle, 28th Aug., 1837. 

The queries as to rogue-money and present system of local prosecutions which you for- 
warded to me some time ago to answer, were laid before the general meeting of this 
county on the 12th of last month, which meeting was called for the purpose of addressing 
the Queen ; and it was their unanimous opinion that no other business should be brought 
before the meeting on that day. But I shall again lay them before the first county meet- 
ing for their particular consideration, and report to you accordingly. I certainly do not 
consider myself entitled from my own knowledge to answer the questions satisractorily, 
further than to say that I have not heard of any complaints at our county meetings against 
the procurator fiscals, either as to their bringing delinquents to trial, or for over charg;es ; 
nor does it appear to me eligible to abridge the expenses^ nnless men of inferior abihties 
were appointed ; and I have always been of opinion that when men of character and talents 
devote their time and attention to the business of the public, that they should be hand* 
somely remunerated for their services. 

I have the honor to be. Sir, 

Your most obedient servant, 

(Signed) JOHN GUTHRIE, 

William Waddell, Esq,, Convener of Forfarshire. 

Secretary to the Scotch Law Commission, Edinburgh. 



J, Gntbrie, Esq., 
Forfarshire. 



Additional Return by the Convener of the County of Forfar. 
SiR> • Forfar, 4th Oct. 1837. 

I am requested by Mr. Guthrie, of Guthrie, the convener of this county, to inform you a r h^rt. v 
that he yesterday laid before a general meeting of the Commissioners of Supply the ^- "^;^J^^;; ^«^' 
enclosed queries, and that the answers which te has signed were approved of by the 
meeting. 

I am. Sir, 

Your most obedient servant, 

„,., . (Signed) A.. ROBERTSON, 

Willtam Waddell, Esq., Clerk of Supply. 

Secretary to the Scotch Law Commitsum, Edinburgh. 



[Follow the Answers referred to in the above Letter.] 
A. 1. None. 

2. No complunts. 

3. None. 

4. None. 

5. I approve of the present mode of remunerating fiscals. I am not aware of any prac- 
tical mode of abridging the expenses. 

JOHN GUTHRIE, 

Convener 
2X2 
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by Conveners of 

Counties, 

as to Rogue Money, 

and present system of 

Local Prosecutions. 

Sir James Dalyell, 
West Lothian. 



Return by Sir James Dalyell, Bart,, of Bums, Convener of the County of Linlitkgotc, 

Sir, Bums House, 3rd September, 1837. 

I have to acknowledge the receipt of your letter of the 14th ultimo, and also a former 
one in June, which, being much from home lately, I was prevented from answering before 
this time. 

I really do not consider myself sufficiently competent to answer the queries you mention, 
but in this county the points you allude to have often been under discussion, and it 
appeared to me there was a difference of opinion respecting them. 

I am. Sir, 

Your most obedient Servant, 
(Signed) JAMES DALYELL, 

William Waddell, Esq., Convener, County of West Lothian. 

Secretary to the Scotch Law Commission, Edinburgh. 



A. Campbe11,E«q., 
Reut'rew. 



David Shaw, Esq., 
Ayr. 



Return by Archibald Campbell, Esq., of Blythswood, Convener of the County of Renfrew. 

1. I am not aware of any defect in the present system unless it be the expensive written 
procedure in Justice of Peace Courts in the prosecution of petty delinquencies and offences 
against the Road Acts, &c. 

-2. I have no knowledge of any such complaints. 

3. The expenses of the procurators fiscal of the several district Justice of Peace Courts 
in this county have been the subject of much discussion, but a table of rates of charge has 
recently been agreed to, and the effect yet remains to be seen. 

4. I have no suggestion to offer on the mode of taking precognitions. 

5. I see no well-founded objection to the present principle of remunerating procurators 
fiscal by proper charges for the business actually performea, but I believe it to be a general 
and well-founded opinion among the local magistracy that the form of trying the smaller 
delinquencies in the Justice of Peace Courts is by far too cumbrous and expensive, and ill 
suited to the ends of public justice. In cases where a small sum, in name of fine and ex- 
penses, is all that tnese ends require, and all that the magistrates would approve, the 
expenses alone often far exceed these bounds, and if not exacted from the offender, become 
chargeable against the county. 

It is extremely desirable that a more cheap and summary form of prosecution of statu- 
tory and other offences proper for the cognisance of the Justice of Peace Courts should be 
sanctioned by legislative authority, abolishing written pleadings and recorded evidence and 
prescribing a concise form of complaint, which, with the names of witnesses and the sentence, 
ought to be the only record necessary. 

There is another point of much importance to the peace and police both of towns and 
counties especially in populous manufacturing districts, — an efficient body of special con- 
stables. The Scots statute on the subject of constables (1661, ch. 38) is inapplicable in 
its oath and otherwise. The British statute, 1 Geo. IV. ch. 37, being found insufficient, 
was superseded, as to England, by the 1 and 2 Will. IV. ch. 41. The Act 2 and 3 Will. 
IV. ch. 108 was passed for Ireland; and Scotland has great need of one adapted to its 
own institutions and exigencies, which the Act 1 Geo. I V. is not. 

The rogue-money assessments are notoriouslv upon a wrong footing; their application, 
however proper in itself, being inconsistent witn the restrictive terms of the statute 2 Geo. 
I. ch. 26. sec. 12, and of the Reform Act, sec. 44, under which they are imposed. 

These asessments ought to be declared applicable to all expenses incident to county 
police, and ought not to be levied exclusively upon landed property. 

(Signed) ARCHIBALD CAMPBELL, 

Convener of Renfrewshire. 



Return by David Shaw, Esq., Clerk of Supply for Convener of County of Ayr. 

Sir, Ayr, 26th August, 1837. 

I was directed by the Convener of the county some weeks ago to reply to your circular 
enclosing queries as to the rogue-money and present system of local prosecutions, but 
from some accidental circumstances omitted to do so. 

In 1829, this county appointed a committee to make inquiries respecting the application 
of the rogue-money in the principal counties of Scotland, and the manner in wmch fiscals 
and other public officers conducted the proceedings usually falling under their charge, and 
the rates according to which they were paid, a great mass of information was received 
and embodied in the shape of a Report, which is very volumino^js. Certain resolutions were 
in consequence of that Report proposed and agreed to by the county, of which I enclose a 
copy. But it was afterwards (in 1830) objected, on the footing of an opinion given by 
Sir James Moncrieff to the county of Linlithgow, that the Commissioners of Supply had 
no right to make any regulations on the subject, or to do anything but find the funds 
for payment of such accounts as the fiscals of the sheriffs or of the Justices should incur in 
the discharge of their duty, or have a claim for payment of. The Commissioners answered, 
that it was unimportant whether regulations proceeded from them or from the sheriff and 
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justices^ provided they were good regiilations, and requested that these functionaries should Retun^s 

frame such as they considered proper. Nothing very definite has, however, been done, and ^y ^onvenew of 

the subject-matter of the queries has year after year afforded ground for considerable dis- ^ ^^ R^guJ Money. 

cussion, without leading to any very profitable result. The yearly Reports of the Committee and present »jr«tBm of 

on Accounts to the 30th of April meetings contain the evidence of this ; but they are of ^-«»' Frosecutions. 

considerable length, and probably would be of little use to the Law Commission. It is j^^^j^ ^^^^^ ^^^ 

impossible, in these circumstances, to answer the queries in a satisfactory manner, or to say Ayr. ' 
anything further that generally that the present system of local prosecutions, and of as- 
sessing the expense, is considered in this county to stand greatly in need of amendment. 

I am. Sir, your very obedient servant, 
William WaddellEfq., (Signed) DAVID SHAW.^ 

Secretary to the Law Commission^ Edinburgh, Clerk of Supply. 



[Copy Resolutions referred to in the foregoing Return.] 

Resolutions of the Annual General Meeting of the County of Ayr, held upon the 
30th day of April, 1829, and Table of Fees for Payment of Fiscals, Clerks, Con- 
stables and Witnesses, 

Resolved, 

First. That the procurator fiscal for the Sheriff Court, and who at present is also 
procurator fiscal for the Justices, shall, whether the procedure be before the sheriff or the 
justices, instead of fees on each particular piece of business, receive a salary of 21/., in full 
of charges of every description against the county, except necessary outlay. 

Second. That it is expedient that all procedure for the trial or punishment of delinquents 
should take place as near the scene of offence as possible, and the expense of bringing 
witnesses and others from a distance be avoided. That for that purpose the county shall 
be divided into districts, and fiscals appointed to the justices in eacn district, to conduct 
such procedure as may be necessary for suppressing crime, and bringing to trial before the 
justices those guilty of all minor delinquencies within the district, which it is competent 
and proper for them to punish. That the districts be as follow, viz. : — 

Ist. Kilmarnock district, containing the parishes of Kilmarnock (except offences in the 
town punishable by the bailies or Commissioners of Police), Ricarton, Craigie, Kilmaurs, 
Stewarton, Dunlop, Fenwick, Galston, Loudon, Machline, and Sorn. 

2nd. Irvine district, containing the parishes of Kilwinning, Dreghorn, Dundonald, 
Symington, Stewarston, and Ardrossan, and Irvine, excepting where the bailies are com- 
petent. 

3rd. Bcith district, containing the parishes of Beith, Dairy, Kilbimie, Kilbride, and 
Largs. 

4tn. Maybole district, containing the whole of Carrick, excepting town offences cog- 
nisable by the bsulies of Maybole andGirvan. 

5th. Ayr district, containing the remainder of the county (excepting offences in the 
town and parish of Ayr). This district to be under the charge of tlie fiscal at Ayr ; and 
in addition to the salary.of 21/. to be paid to him as before mentioned, in place of fees, for 
all the county business done by him, he shall be entitled to what balance there may be of 
fines and expenses imposed within tliis district, after payment of outlay. 

Third. That the rates of payment for the other district fiscals, and all clerks, constables^ 
and witnesses payable by the county, shall be those specified in the table annexed. 

Fourth. That no accounts shall be allowed except for proceedings which the committee 
on accounts shall consider to have been absolutely necessary, even though recommended 
by a justice ; it being the duty of fiscals, before instituting proceedings, to satisfy themselves 
of the necessity for them. And to enable the committee to judge of the necessity and pro- 
priety of the steps which have been taken, the proceedings shall accompany the accounts, 
otherwise they shall not be allowed. The expense of no case of a nature fit to be reported 
to the Crown Counsel, and which, if reported, would have been paid in Exchequer, shall be 
allowed, except in so far as relates to any necessary expense incurred in petitions to appre- 
hend and imprisoning criminals, or search warrants. Such cases should be reported 
immediately to the sheriff and his fiscal, whose particular duty it is to take notice of the 
higher offences, and whose accounts for the prosecution of them are paid in Exchequer. 

Fifth. That the punishment in every case possible be by fine and expenses, instead of 
imprisonment ; and when incarceration is resorted to, it should be in the nearest gaol. 

Sixth. That the fees, &c., payable to clerks, constables, and witnesses, shall be charged 
by them to the fiscals, and stated in the fiscals' accounts. 

Seventh. That the fiscal to the sheriff shall be at liberty to draw on the collector of the 
rogue-money, to the extent of 50/. yearly, to assist him in the advances to constables, wit- 
nesses, and others, contained in his Exchequer account, but shall repay the same to the col- 
lector as soon as that account is settled. 

Eighth. That no proceeding taken before bailies of burghs of any description, or before 
any other magistrates than the sheriff or justices of the peace, or by any other men of 
business than the fiscals to the sheriff or the justices, shall be paid for by the county. 

Ninth. That the Committee on Accounts shall have power to extend the system of paying 
by salary instead of by fees, to the district fiscals, if they shall consider it expedient to do 
so. And that in the mean time the committee be authorised to carry the foregoing reso- 
lutions into effect, and to cause them to be printed and distributed for the information of 
all concerned. 
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Table of Fees. 



Table of Fees referred to in Resolution Third. 

FiSCALS. 

£. s. d. 

For Criminal Complaint. First sheet 4 

Every other 020 

No separate charge to be made for obtaining information^ nor for 
fair copy; and every sheet mentioned in this table is to consist 
of SOO words. 

Each copy thereof for service . - . . • . •008 

Obtaining Warrant, Instructing to execute against parties and Wit- 
nesses, and revising Executions . . • . . .020 
When the action is brought into Court, attendance, if no proof taken 3 6 
Attendance when the action is brought into Court, and declara- 
tions, or a proof taken, — for the first hour • • . .040 
Every subsequent hour, or part of an hour . • . • .026 
But not to exceed in one day . • • . • . .110 

7%c time' occupied to be certified by the Judges on the Record. No 
separate charge to be made for preparing to lead proof and 
pre cognoscing. 

Each Warrant after the first, or sentence, and instructing to execute 10 
Each necessary Petition, such as Petitions for Warrants to seardi or 

to convene tor examination • . • • . • • 3 6 

No copy to be allowed. 

For all other Writings not mentioned. For first sheet . . •036 

Every other • . . . . . . . . .016 

Each necessary letter . .*• . • . . .016 

Copies of papers when necessarily made, each page of 150 words , 4 

KotJdng to be allowed for precognitions in any case charged to 
the Rogue-^noney. 

Clerks. 

First Warrant, or Petitions, or Criminal Complaint . . .020 

Every subsequent Interlocutor or Warrant, not being final sentence 10 

Sentence 020 

Certified copy of Warrant or Sentence when necessary • . .010 

Each declaration oc deposition • . • . . • .010 

If the deposition contains more than 900 words, the Clerk to be allowed 

for writing each sheet thereof after the first . . . .008 

If Clerk necessarily called to a distance from this office, to be allowed 

for each hour, besides expenses and the above fees • • .010 

Sheriff-Officbrs, Constables, &c. 

Executing Warrant to cite • 1 

Warrant to apprehend and bring for examination . • . .016 

If Warrant directed against more parties than one, additioual for ex- 
ecuting each after the first • • . . • . .006 
These fees to include shott copies of citation and returning Executions. 
For each entire mile after the first fit)m his residence, the officer shall 

travel, but excluding returning . . • . ..004 

Note* — Thust if the distance does not amount to ttDo miles, the mileage is 
not payable ; if ten are travelled^ only nine are payable. 

When employed making searches where the above fees do not apply, 

or keeping prisoners in custody, officer to bealkmed, — first hour • 16 

Every other hour 006 

But not to exceed 6s. a-day, of twenty-four hours. The above allow- 
ances in this table to be in full of all expenses of travelling, &c. 

Assistants, when necessary, to be paid one half of the above rates. 
Ex.gr.:— 

If a Constable and Assistant travel six miles to apprehend a person, 
the Constable will get Ss, 2cf., and the Assistant I^. 7d. 

The Officer or Constable to be allowed the sum necessarily disbursed 
for the support of criminals in bringing them to gtol, but not ex- 
ceeding one shilling per day, and also for a cart, when the Fiscal, 
with the Sheriff or Justice, before wliom the criminal has beett 
brought, think it absolutely necessary, at the usual rate of the 
county. 

Witnesses. 

Each Witness residing in the town where the trial takes place, or 
within two miles of it, if not detained above three hours at the 
trial 016 

Ifbeyond that time 2 

For each mile after the first two miles each witness shall travel on 
foot, excluding returning, in addition to the above allowance, in- 
cluding expenses • . . • . . . .003 

But the whole allowance not to exceed 4^. 6d. a-day of twenty-four 
hours. 
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If the witness necessarily travels on horseback, or in a conveyance, 
then for each mile, excluding returning . . . . 

But the whole allowance not to exceed 7^. 6d. a-day, of twenty-four 
hours 

Official and medical men can scarcely ever be required as witnesses 
in cases chargeable to the Rogue-money ; but if absolutely neces- 
sary, they shall be paid one half of the allowances contained in the 
Exchequer Table of 1812. 



£. s. d, 
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Return by Sir John Hope Bart,, ofCraighall, Coiwener of the County of Edinburgh. 

L No defects have been experienced by me in the system established for discovering 
and bringing to trial delinquents by means of a procurator fiscal. 

2. No complaints that I nave heard of have been made as to the vigilance and activity 
of the procurators fiscal of the county of Edinburgh. 

3. No complaints have been made to me of the expense of the procurators fiscal so far 
as chargeable against the county. 

4. I have no improvement to suggest on the mode of taking precognitions at present 
adopted by procurators fiscal. 

5. I have no information in regard to the matters to which this question applies, nor any 
experience on the subject of them to enable me to give an answer to the query. I should 
suppose, however, that the sheriflf of the county will be able to give full information on 
the points, involved in it. 

(Signed) JOHN HOPE, 

Edinburgh, I8th Oct. 1837. Convener of the County of Edinburgh. 



Sir John Hope, Bt. 
Edinburgh. 



T. Sangster, Esq., 
Aberdeen 



A. Murdoch, Esq., 
Ayr. 



Return by the Society of Advocates, Aberdeen, 
A. 1. None, 

2. No such complaints have been made. The fiscals both of the county and burgh 
have a high reputation for vigilance and activity, and the able and successful discharge 
of their duties. ^ 

3. The Society understands there have been no such complaints. 

4. None. 

5. The present mode of remunerating the. fiscals appears to be expedient. The query 
being understood to apply to the general business of the county and not to the practice in 
courts under local Acts, on which the Society does not feel itself called upon to pronounce 
an opinion under the query as put. 

(Signed) THOMAS SANGSTER, 

Aberdeen, 19fA June, 1837. President. 

Return by Dean of Faculty of Procurators of Ayr. 

A, 1. Being myself procurator fiscal, as well as dean of the facility of writers, probably it 
would be proper that tne sheriff make a report on the above queries. At the same time I 
may say to query 1, that I am not acquainted with any better mode than the present for 
bringing delinquents to trial. 

2. None. 

3. At the annual county meeting on 30th of April, the Roffue-money Committee examine 
the fiscal's account, and strike off what is not applicable to the county fnnd. 

4. I cannot at present recommend any alteration on the mode of taking precognitions. 

5. Fair remuneration for actual labour appears to me the best mode to insure activity in 
the department of the procurator fiscal. 

(Signed) ALEXANDER MURDOCH, 
28M Oct. 1837. Dean of Faculty. 

Rettim by Committee of Procurators, Dundee. 

A. 1. Your committee have not experienced any defects in the system established for David Cobb, Esq., 
discovering and bringing to trial delinquents by means of a procurator fiscal, but beg to Jas. Cumminir, Esq., 
suggest how far the introduction of a coroner's inquest, in cases of sudden death, might not ^""DumleeT* ' 
be attended with satisfactory and, in some instances, beneficial result. 

2. No complaints have been made as to the vigilance and activity of the procurators 
fiscal so far as your Committee are aware. 

3. The county rogue-money is entirely managed at Forfar, and your Committee have no 
connexion with it, and they are not aware of any complaints having been made on the 
subject embraced in this query. 

4. Your committee have no improvement to suggest on the mode of taking precognitions 
at present adopted by procurators fiscal. 

5. Your Committee are rather inclined to think that procurators fiscal ought to be re- 
munerated by a fixed salary. In this way the expense would be abridged in large coun- 
ties, and perhaps diminished in those less extensive. The retaining of office, your com- 
mittee consider, would be a sufficient protection for the safety of the public. Reported by 

(Signed) DAVID COBB, 

JAMES CUMMING, 
Dundee, \%th July, 1837 GEO. SIMPSON. 
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^^ CountUfs'^ **^ J?e^wr» by John Lang, Esq., Preses of the Society of Procurators, Glasgow. 

a^d^irsSr^f Sir, • Glasgov:,Ut.Sept.m7. 

Local Prosecutions. J ^as favoured with your official letter of 7th of June, ult., accompanied with printed 

John Lwil, K^., questions as to sheriff clerics fees, &c., and a separate printed list of queries as to the 
Glasgow. ' rogue-money and present system of local prosecutions. 

1 have also to acknowledge the receipt of your letter of the 15th ult. 
Since the year 1812, when I was named Chairman of the justices acting in the Lowet Ward 
of the county, I have had no practice in the Courts of the county, and I am not sufficiently 
informed as to the points inquired into, so as to enable me satisfactorily to answer, and for 
this reason I beg to decline, as I could only report the opinions of others to whom I applied 
for information. 

I am Sir, 

Your most obedient servant, 

(Signed) JOHN LANG. 

William Waddell, Esq., 
Secretary to the Scotch Commission, Edinburgh, 
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QUERIES TO BE ANSWERED BY THE TOWN CLERK OR PBOCU- 
RATOR FISCAL OF THE BURGH OR TOWN OF 



L Is there ^ Burgh Criminal Court held? How often is it held? Before whom? 
One or more of the Bailies ? Does an Assessor attend ? Who acts in that capacity ? 

2. What description of offences are in practice brought before the Bur^h Court ? 
Specify, in separate columns^ the number and description (^offences disposed of during 
each of the three years preceding 1st January, 1836. 

3. Are any, and which of them, tried by a Jury? If so, mention fully and articulately 
how the Court is constituted, and describe its forms of procedure from commencement till 
sentence. By whom is the Jury charged ? 

4. What is* the highest punishment awarded in the Burffh Court, distinguishing cases 
(if any) tried with a Jury from those tried without ? What is the usual punishment 
awarded ? 

5. What is the number and description of cases remitted by the Magistrates to the 
Sheriff for further investigation or punishment ? 

6. What is the number of precognitions reported by you to the Crown Agent during 
each of the three years preceding 1st January, 1836, and how many have been remitted 
back by Crown Counsel for Trial before the Magistrates? 

7. Specify the number of Appeals taken within each of the three years preceding 1st 
January, 1836, to the Circuit Court, and in what class or description of cases, and what 
was the result of each Appeal. 

8. Specify the number of Bills of Suspension of Sentences taken to the High Court 
of Justiciary during each of the three years preceding 1st January, 1836, and the class or 
description of cases, and the result of each Bill. 

9. Have any actions of damages been raised against the Magistrates or their Fiscal 
by persons tried criminally before the Burgh Court? If so, state the particulars of each 
case, so far as known, and the fate of the action. 

10. Is the Act of Adjournal, 17th March, 1827, in full observance in all cases ? Or are 
there any petty delinquencies tried by the Magistrates in a summary manner, or in any 
form diflferent from that authorised by the Act of Adjournal ? If so, specify the descrip- 
tion of the delinquencies so tried, and the number thus disposed of, within each of the 
three years preceding 1st January, 1836, and the extent of punishment awarded. 

1 1. What is the practice in regard to bail, both as respects cases tried under the Act 
of Adjournal and those which may have been disposed of in a more summary way ? De- 
scribe particularly what is done upon the apprehension of a prisoner, and the facilities 
aflbrded him in finding bail, and how it is g^ven, and whether a pledge of any sort is 
allowed to be taken for re-appearance. If so, mention particularly the rule laid down or 
practised. 

12. Are there any inconveniences experienced in dealing with petty crimes in your 
Burgh ? If so, detail them fully, and state any remedies which your experience may have 
suggested. 

13. Are there any alterations or improvements of 9l general kind which you conceive 
fit to be the subject of Legislative enactment in regard to the description of offences to 
be tried, the mode of trial to be followed, and the forms to be observed therein, and as to 
the extent and description of punishment to be awarded in the Burgh Court? 

14. Has your Burgh a special Police Act, or has it adopted the general Police Act, 
(3 & 4 Wm. IV. cap. 46), or any part thereof? Has any attempt been made to get it 
adopted ? If so, what were the obstacles to its being atlopted ? Have you any sugges- 
tion to make as to amendments fit to be made on the general Police Act ? 

Law Commission Chambers, 
Edinburgh, lOM November, 1836. 
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Criminal 
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A. Cadenhead, Esq., 
Abfideen. 



Return by A. Cadenhead, Procurator Fiscal of the Burgh of Aberdeen. 

A. I. There is a Burgh Criminal Court. It is not, however, held at fixed periods, 
but as occasions may require. It is held before one or more of the bailies. Previous to 
the passmg of the Police Act for the city of Aberdeen, in 1829> all criminal cases of every 
description, occurring within the city, and freedom, and liberties thereof, deemed com- 
petent to be tried before the Burgh Court, were tried before it, the judges of which have 
a cumulative jurisdiction with the sheriff. When any point or questions of diffieolty 
occurred in any of these cases, the assessor attended. Mr. Robert Alorrice, advocate in 
Aberdeen, was the last regularly appointed assessor to the magistrates and Town Council 
in their various capacities. Since nis death, which took place about two years ago, one of 
the town clerks has acted as assessor. 

2. All cases deemed competent to be tried by it ; but since the passing of the Police 
Act, in 1829, as greater facility was afforded by it for the trial of offences, few cases have 
been brought before the Burgh Court. The cases which have been brought before it 
during the period above mentioned are specified in the Schedule No. 1, and are generally 
such as are incompetent to be tried before the Police Court. See sec. Qlst of the Act. 

3. The Burgh Court of Aberdeen formerly exercised the power of trying offences by 
jury ; but that has not been done in the course of the period above mentioned. 

4. Fide Schedule. 

5. There are no such remits. When cases of importance occur, a regular precognition 
is taken before the magistrates, and the case is reported directly to the Crown agent by 
the procurator fiscal ; and they never remit to the sheriff, eimer for investigation or 
punishment, their own jurisdiction within their own bounds being cumulative and co- 
extensive with that of the sheriff of the county. 

6. In 1833 the precognitions so reported by me were in number 24 

Of these there were tried before the Circuit Court of Justiciary . . 11 

Remitted by the Crown lawyers for trial by sheriff ...... 6 

The remainder, relating to sudden deaths, or in which the Crown 

lawyers deemed no farther proceedings necessary, being • • • • 7 

"24 "24 

In 1834 the number of precognitions reported by me was 34 

Of these were tried before the Circuit Court of Justiciary .... 19 

Remitted for trial by the sheriff 5 

And the remainder relating to sudden deaths 10 

"34 "34 

in 1835 the number of precognitions reported by me was 30 

Of these were triedf before the Circuit Court of Justiciary . . . .19 

Remitted for trial by the sheriff 5 

And the remainder relating to sudden deaths, &c 6 

"30 "30 

7. None. 

8. None. 

9. None. 

10. The Act of Adjournal is strictly adhered to in all criminal cases tried before the 
Burgh Court ; and no such cases nor petty delinquencies are tried by the magistrates in 
a summary manner, nor in any form different from that authorised by the Act of Adjournal, 
except such as are tried under the provisiops of the Police Act, and in cases of exposing 
unmarketable butcher meat, or fish, or bread, deficient in weight, in which cases these com- 
modities are seized and ordered to be confiscated, and occasionally a small fine is imposed. 
But such cases are in general disposed ofvivd voce, 

11. When a prisoner is apprehended, in order to trial before the Burgh Criminal Court, 
he is examined and committed either for further examination or for trial, as the circum- 
stances of the case may seem to warrant — the warrant in either case being preceded by a 
written information — and he stands exactly in the same situation in regard to bail as if he 
were committed in order to be tried before the Supreme Court for a crime which is bailable, 
with this difference, that the amount of bail is less, amounting generally to lOOmerks, and 
seldom or ever exceeding 200 merks, except in very flagrant cases. The bail in all 
cases is found in the hands of the town-clerk by granting bond under the penalty (or 
bail), which is either specified in the warrant of commitment for trial, or in the deliverance 
on the petition for bail, and the proceedinffs are regulated by the Act, 1701, cap. 6. In 
most cases, however, which are to be tried before the Burgh Court (except in those of 
theft, and when the accused is likely to flee from justice), a criminal libel is served without 
any previous apprehension or commitment for trial. No pledge is allowed to be taken in 
any case. 

12. Previous to the passing of the Police Act for the city of Aberdeen, very great 
inconvenience was experienced in dealing with petty crimes in the burgh, owing 
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to the number of them, and the tedious nature of procedure pointed out by the Act of Bfltmnif 

Adjournal, 1827. But as the clauses in that Police Act, in so far as regards the constitu- by^peytatow FTietl 
tion of the Police Court, and the forms to be adopted in it, were introduced for the ex- 
press purpose of removing this inconveniency, and rendering it practicable to^overtake the 
man^ petty offences committed within the burgh, and also as far as the jurisdiction of the 
magistrates extended, which is in several places considerably beyond wnat is termed the 
town, no difficulty has been since experienced. 

13. As the provost and bailies of Aberdeen are constituted by royal charter, sheriffs and 
justices of the peace, within the city and freedom and liberties thereof, and have as such 
exercised for centuries every sort of criminal jurisdiction within their own bounds cumu- 
lative with the sheriff, it is questionable whether they may not be entitled to try criminal 
cases in virtue of the statutes granted in favour of sheriffs for trying such cases summarily, 
and agreeably to the forms therein pointed out. They have not, however, hitherto done 
8o ; but it is humbly conceived that such power ought specially to be extended to them, in 
order to enable them to take cognizance of all cases embracea by those statutes, as some 
of these do not seem to be comprehended within the enactments of the Police Act for the 
city, and that it would be advisable to extend the power of punishment by imprisonment 
in gaol or bridewell, to three or four months, for crimes competent to be tried in the mode 
pointed out by the statutes referred to. 

14. There is a special Police Act for this burgh, which was passed in 1829. And a 
copy is herewith transmitted. The only remarks which occur are embraced in the answer 
to query 13. 

(Signed) A. CADENHEAD, 

Procurator Fiscal of the Burgh of Aberdeen. 
Aberdeen, IIM January, 1837. 

[For Schedule to this Return, seep. 254] 



lieturn by John Parish, Esq., Town Clerk of Annan. 

A.\. h Court is held for the trial oi petty crimes as often as necessary ; but this is very 
seldom indeed. Always one, and sometimes more, of the magistrates preside on these 
occasions. The clerk uniformly attends to write the minutes, warrants, &c. and acts as 
assessor. 

2. Only i)etty thefts, petty assaults, and the like, are in practice, disposed of by the 
magistrates. More important offences are at once remitted to the sheriff. In 1833 there 
were six cases of petty assault, in three of which the parties were committed to gaol till 
they found caution to keep the peace towards the complainers : in one case two persons 
were imprisoned eight days ; and in the other two cases, the parties were dismissed with 
a reprimand. In 1834 two cases occurred, one of theft, in which the parties were dis- 
missed for want of proof: the other was for an assault, in which the accused, after an 
examination and being imprisoned one night, was reprimanded and set at liberty. There 
were no cases in 1835. 

3. No trial ever takes place by jury. 

4. A great many years ago, one or two hardened offenders were tied at a cart*8 tail 
and whipped through the town ; but such a punishment is not likely to be again inflicted 
by order of the magistrates, as they now try only such cases as require 10 days' or a fort- 
night's imprisonment, with or without caution for good behaviour for 12 months after- 
wards. 

5. Answered in No. 2, supra. 

6. No precognitions reported to Crown Counsel by either the clerk or the procurator 
fiscal during the years specified. 

7. No appeals to Circuit Court during said years. 

8. Nor bills of Suspension presented to High Court of Justiciary. 

9. No actions of damages nave been raised during the last three years, or, indeed, in 
the memory of the present generation except' in 1829, when a person of the name of 
James Richardson brought such an action against the then magistrates and procurator 
fiscal, on the ground that he had not been legally dealt with ; the result of which was that> 
after a good deal of discussion on preliminary points, the case was remitted to the Jury 
Court, and a compromise then took place, the burgh paying the pursuer's expenses, and 
a sum to himself m name of damages. Richardson's offence was riotine^, accompanied by 
a violent assault on one of the magistrates, even to the effusion of blood, and the punish- 
ment was 14 days' imprisonment, a fine of 16^. 8c/. and to be further imprisoned until he 
should find caution to keep the peace towards all the lieges for 12 months. 

He was convicted on the bailie's representation, and on what was understood to be 
Richardson's own admission ; but the proceeding seemed to be considered by Lord Core- 
house as too summary, and at all events, as not amounting to a legal and formal trial. 
The bailie's representation could have been proved to the very letter ; but the heavy 
expense of a jury trial induced the magistrates to make an extra-judicial settlement of the 
case. Of this the Counsel subsequently approved. It is worth while adding that the 
same Richardson was (2 supra) the party accused of the assault in 1834. 

10. The Act of Adjournal of 17 March, 1827, is as closely followed as possible. 

1 1. Bail is always taken, when offered, in cases before the magistrates. On the procurator 
fiscal hearing of an assault or the like being committed, he presents a complaint a^nst 
the person accused, who, on being apprehended, is examined, and then either set at liberty. 



John Faddi, Eiq.»" 



Digitized by 



Google 



254 



APPENDIX TO THE FOURTH REPORT FROM 



Rfltnma 

hf ProeoHitoni Fiscal 

and Town Clerio, 

Criminal 
Pkoeeedings, &c. 

A. Cade^i![d, Bsq^ 
•Aberdeen. 



a 

Ji. 



0) 

bfi 

08 
CL 

8 

o 



s 

M 

n 

CO 





Number of 
ases remitted 
by Crown 
»uncil for trial 
efore Magis- 
trates. 


g 






^ 






u c3^ 








mberof 
ognitions 
orted to 
m Agent 


^ 


s s 




^IS*! 








1 0^ t> 








1 13 








erof 
mitte 
eriff. 








sis 


<o 


<0 if) 




3 o <^ 








S?35 
















:5§.t:.S 








S-a 8 o bo 




. 




Number of 

of Suspen 

of Senten 

taken to C 

of Justida 

1833-4- 


§ 


•« •« 
•» *» 




Number of 
Cases appealed 

to Circuit 
Court in 1833, 
1834, & 1835. 


1 












C»4 • 








OJS 








u 


s 


•k •» 




§s< 


o 


•» av 




z 






!z;< 








•S3 






CO 


M'i 






u 


a-S 


« 


0> <N 


P 


^ a 






>< 


S5.*? 






o 


'^CJ 






^ 










< 










z 






• 


• 




















t 






• 
• 




1— 1 










d 






• 




?; 


J 


















A 




^ 










• 






o 










•g 










o 


='3S« 




1 




s 


M5ij«2da 








1 


•s^i*- 


(M 


eo (N 




|i" 
















o 


*« . 








1 


bcj 


• 


• 
• 




-■S 


il" 








«M 












• 






o 


*»•« 








1 


^ o 

1^ 


















1 


1 










i 


'^ 


• • 




. 8S 1 








Total Num 

bar of Offenc 

brought befo 

the Court 


00 


Oi Oi 




J 


i 


i i 




>* 


i-< 


l«H «i 







•^ 








tfS 








S 








a 








M 








4 








s 






*^ 
















o 








^ 
















od 


pM 






•O 








S 






s 


»• 






9S 


f: 








<^| 


(M 0« C4 






<N «8 






c 








v 








•o 








§ 








•g 


• r-« • 






a 








•• 








o 








II 








>- o 


• • • 






£^ 


• • • 






.^.H 








WW 






'o 








£3 • 








(A s 




• 




OB 2« 




u 




u3.a 




pa 

S 




If 


• • • 


^ 




.a« 




^ 




en 




S 


1^ 












S3 




^1 


• • • 


on 




r^ 




1. 


02 




M 




l<3 




^ 




ij 


• « 






9 0* 






§ 


«1 












2 








M 


III 








OneM 

and at 

ourteen 


• • 






Ph 






ai 








>* -: 








4 O OB 








figs' 








Fourteen 

and ab 

Eight D 


• • 




P.2 ^ 








?i| 


• • • 

• • • 






ii^ 






5r»' 








(S 


• • • 






• 


• • • 






8 








i 


1 i 1 




^__ 


{H 


•-< fM l-« 



Digitized by 



Google 



LAW COMMISSIONERS, SCOILAND. 



256 



or committed to gaol dejudlcio sisti. If committed, he is, with as little delay as possible, 
brought to trial. If set at liberty, he is proceeded against, or otherwise, as appears right 
after a verbal precognition, by the procurator fiscal. 

12 & 13. All that seems desirable in regard to the manner of dealing with petty 
crimes within burgh is, in the reporter's humble opinion, that a short and simple form of 
process, giving the form of complaint, warrant and conviction (all to be printed except 
names and dates, &c.) should be prepared by, or with the sanction of the Crown Counsel, 
and the uniform observance hereof enjoined m all the burghs. Perhaps, too, with a view 
to secure, or at least to approximate to uniformity of punishment, it might be proper' 
that a tabular or classified list of cases and their disposal should be annually forwarded 
to Ae Crown agent, who should be bound, within a specified period thereafter, to combine 
them all into one general classified list to be printed, and copies thereof to be transmitted 
for the use of the magistrates of each burgh. 

14. There is no sp^rial Police Act in this burgh, nor has it adopted the General Police 
Act (3 & 4 Will. IV. cap. 46), or any i>art of it. An attempt was made to get it adopted 
last spring, but it failed, from a majority of the inhabitants being averse to an assess- 
ment> and not deeming the provisions of the Act to be indispensable within this burgh. 

Humbly reported by, 
(Signed) JOHN PARISH, 

Town Clerk of Arman. 



Returnt 

by Procuratore Fiscal 

and Town Ctoxk% 

atto 

Crimioal 

Proceedings, Ac. 

John Fafish, Esq., . 



Return by David Louson, Esq., Town Clerk of Aberbrothwick. 
A.\. A. Criminal Court is held in the burgh when any criminal business occurs, which 
is very seldom. The bailies preside : the town clerk attends as assessor. 

2. The description of offences is chiefly assault. See Sch. 1. 

3. None of these cases tried by a jury. 

4. For the punishments attached to each case, see Sch. 2. 

5. When cases of a serious nature occur, the procurator to the justices conducts the 
precognition, or the sheriff comes from Forfar and investigates the case. 

6. The town clerk has not reported a case to the Crown agent during the last three ' 
years. Almost in every case the crimes committed were beyond the magistrates* juris- 
diction, and the precoffnitions were taken either before the justices or the sheriff. 

7. No appeals for three years taken to the Circuit Court. 

8. No bilb of Suspension of sentences taken to the High Court of Justiciary within that 
period. 

9. No action of damages has been raised against the magistrates or their fiscal by 
persons tried criminally before the Burgh Court within the town clerk's recollection, or 
since his appointment 24 years ago. 

10. Act of Adjournal, 17th March, 1827, in full observance except in no case has there 
been a jury trial. No petty delinquencies tried by the magistrates in a summary way, at 
least before the Oeneral Police Act was adopted by the inhabitants, which is now in ope- 
ration. 

11. On the apprehension of a prisoner, he is examined before the bailies. If he con- 
fesses, he is committed till liberated in due course of law. If he denies, witnesses are 
adduced as in a precognition, and if the crime is established, he is then committed. If a 
bailable offence, ne immediately applies by petition to the Court to be admitted to bail. 
A bail-bond is then granted with a cautioner or cautioners. No pledges allowed to be 
taken for re* appearance. 

12. Previous to the introduction of the General Police Act within the burgh (about 
two months affo), much inconveniency was felt from the criminal procedure being so 
minute and tedious. The Act 9 Geo. IV. seems only to apply to cases before the sheriff, 
not before magistrates of burghs. It is thought that the provisions of that Act ought to 
be extended to magistrates of burghs. The forms under that Act are suflSciently accurate 
and concise. 

13 & 14. As already said, the General Police Act has been adopted in this burgh. This 
General Police Act (it is believed) is defective in one material point. Sec. 134 authorises 
trial of offences by the sheriff under the summary form prescribed by the Act 9 Geo. IV. 
cap. 29, and by sec. 136; the same power is conferred on the chief magistrate, or in his 
unavoidable absence, the acting chief magistrate for the time. But the powers conferred 
on the other magistrates are defective, and in this respect the Act requires legislative im- 
provement. Sec. 134 provides that offences may be tried " by the magistrates of such 
burghs in manner after provided ;" and sec. 135 extends the magistrates' jurisdiction at 
common law to the whole bounds comprehended in the Act ; but the Act fails to provide 
for a summary manner of trying offences except by the chief magistrate as above noticed. 

Now this throws too much labour on the chief magistrate, who has multifarious important 
duties to perform. The power conferred on the chief magistrate, under sec. 136, should 
be extended to the magistrates ; and, in addition, a summary form should be given whereby 
the magistrates may try petty offences in a more summary manner than under the Act 9 
Geo. IV. cap, 29, which is well adapted for the more serious class of offences. The defect 
here noticea, it is said, is attended with serious inconveniency. 

(Signed) DAVID LOUSON, 

AberbrothtDick, 27th Dec. 1836. Town Clerk of Aberbrothwick. 



Da?id Loason, Esq., 
Aberbrothwick. 
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Schedule accompanying the Return from Aberbrotliwick. 



Ymn. 


ToUlNmn- 
berofOf- 

befrntbe 
DMgittniet. 


DMcnption of OO^ncet. 


No. of 
ConTictioDS 


No. of 
Acquittal!. 


Imprisonmeot. 


rioa. 


Attantt. 


Breach of 
IVeee. 


Attempt kt 
Espe. 


Years. 


14 Dayi. 


21 Dayt. 


AMoDth 


20f.aiid 
abore 5«. 


5/. and 
abofelA 


1838 
1834 
1835 


4 
3 

1 


• • 

• • 


1 
2 
1 


1 

• • 

• • 


3 
2 

• • 


1 

• • 

ladmitted 

to Bail. 


1833 
1834 
1835 


1 

1 


1 

• • 

• • 


1 

• • 

• • 


• • • • 
1 
Liberated on bail 



NoTB.— Nona of the casts appealed to Circuit Court or luspended. No precognitiont in the three years reported to the Crown Agent, or remittsdfo 
trial before tbeMMistratet. 
Aberbroihmck, 21th December, 1836. (Signed) DAVID LOUSON, Clerk. 



Hugh Beid, Biq., 
Ayr. 



Toton Clerk or Procurator Fiscal of the Burgh of Ayr. 

A. \. A, Burgh Criminal Court is held only occasionally when any case occurs to be 
tried. In general before one bailie, and the town clerk acts as assessor. 

2. Answered in schedule No. I. 

3. Trial by jury is not resorted to in this burgh, cases of importance being inyariably 
remitted to the sheriff or reported to the Crown agent. 

4. Answered in Schedule No. 2. The usual punishment is a fine, and, failing payment, 
imprisonment In cases of theft, imprisonment alone. 

5. Answered in Schedule No. 1. 

6. Do. do. do. 

7. Do. do. do. 

8. Do. do. do. 

9. No action of damages has been raised. 

10. At the date of my appointment as burgh fiscal, in October, 1831, and previously, it 
was the general practice to try cases of petty assault, theft, &c., in a summary manner by 
petition and complaint. I continued that practice, except in some cases of greater impor- 
tance, up to 14th December, 1835, when, oeing confirmed, in my opinion, that all cases 
ought to be prepared and tried strictly in terms of the Act of Adjournal, the forms therein 
prescribed have since been strictly adhered to, except in two instances of petty crime 
airainst persons caught in the act, and resident without the jurisdiction of the magistrates. 
'!nie remainder of this query is answered in Schedule No. 1 . 

11. Persons accused, if non-resident, and likely to abscond, are apprehended on a 
petition and warrant to convene for examination and to precognosce witnesses. If they 
admit being guilty in their declaration, or if sufficient evidence has been obtained by a 
precognition, they are committed for trial, or until liberated in due course of law ; and in 
cases of importance the precognition is reported to the Crown agent. In all these cases 
the accused may apply to be liberated on bail, but it so happens that only one committal 
has taken place within the years 1833, 1834, and 1835, and tue person was, on application, 
liberated on finding bail to stand trial. This is done by petition, and a bond is signed by 
a sufficient cautioner, and lodged with the town clerk. In general the preliminary steps, 
above mentioned, are not adopted, and a criminal libel is served as soon as possible after 
the crime is committed. No pledge of any sort is taken for re-appearance. 

12. Great inconvenience is experienced here in dealing with petty crimes. The 
persons accused are generally unable to find caution to stand trial, and, if apprehended 
and committed for trial, must remain in prison till served with a criminal libel under the 
Act of Adjournal, and brought to trial This cannot be done sooner than in eight days, 
which, in a great many cases, is greater than the punishment which would be awarded, if 
the accused nad been tried summarily on his apprehension. From this, and the time 
consumed, and the expense incurred in following out the expensive .and lengthened pro- 
cedure of a criminal libel in every case, the bailies have of late been accustomed in many 
cases to send the culprits to a temporary lock-up place of confinement, or dark cell, for 24 
hours, they bein^ advised that they have that power. In most cases, the length and ex- 
pense of the criminal Ubel, and the time consumed before sentence, is so much out of all pro- 
portion to^ihe most of the crimes committed, that the bailies disapprove of that procedure, 
and, in many cases, instead of giving information to the fiscal, rather at once commit for 
24 hours, as already stated, even when the punishment should be perhaps several days. I 
would humbly suggest that all cases requiring a punishment not exceeding a fine of 10/., 
or 60 days* imprisonment, should be tried on criminal complaint, on which, by warrant, the 
accused could he apprehended and witnesses cited for instant trial, the panel having the 
power, when so brought to trial, to move for, and obtain a delay, not exceeding six days, 
to prepare his defence, on finding bail for his re-appearance on the diet of adjournment 
In sucn cases the baiUes should also have the power of committing for trial by verbal 
order, the accused being entitled to be liberated, on a demand to that effect, after the 
lapse of 24 hours, if a criminal complaint and warrant for trial is not issued against the 
accused within that time. These simple powers of commitment and summary trial are 
indispensable in towns such as Ayr. 

13. Answered in the response to the query No. 12. 

14. The burgh of Avr has no special rolice Act, nor has it adopted the General Police 
Act (3 and 4 Will. I v., cap. 46), or any part thereof. An attempt was made, in 1834, 
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to adopt part of it to the effect of brining water into the town, but the proposal was 
negativea at the public meeting called in terms of the Act. No other attempt has been 
made to adoDt any other part of the General Police Act If no separate and didtinct Act 
is made on the subject, I would humbly recommend that an amendment should be made in 
the General Police Act, to the effect of giving magistrates the powers of commitment and 
summary trial, pointed out in the answer to the query No. 12. 

(Signed) HUGH REID, 

Burgh Fiscal of Ayr. 
[For Schedule to this Be turn, see p. 258.] 



Returns 

by Procurators Fisca! 

and Towa Clwks, 

as to 

Criminal 

Proceedings, &c. 

ff nj^h Reid, Esq., 
Ayr. 



Return by Z). D. Black, Esq., Town Clerk of Brechin. 

^ 1 • A burgh Criminal Court is held when circumstances require. There is no special day 
set aside for a regular Criminal Court. The junior bailie generally acts as judge ; and in 
his absence the next senior magistrate. The town clerk always attends as assessor. 

2. Generally petty riots, petty assaults, and petty thefts. 

3. No jury is ever called. 

4. The usual punishment is a small fine or short imprisonment. The highest punish- 
ment awarded since the present town clerk came into office (30th November, 1825) was 
a fine of bl. with an alternative to the panel to remain six weeks in prison. The panel 
was also ordained to find caution for 12 months, or to be imprisoned six weeks longer. 
The offender, David Low, had been repeatedly before the court. 

He was convicted of assault, accompanied by indecency to females. He paid the fine 
and found caution to keep the peace. 

5. All cases in which written precognitions are led are now submitted to the sheriff for 
his orders, and are afterwards conducted as he may direct. 

6. No cases are reported direct to Crown Counsel ; they are all reported to the sheriff 
or sheriff fiscal. What number these oflScials may submit to the Crown Counsel is not 
known at Brechin. 

7. None. 

8. None. 

9. None. 

10. The Act of Adjournal, 17th March, 1827, is in fiiU observance in all cases brought 
to trial. But it is no uncommon thing in petty assaults for the magistrates to hear parties 
verbally, and to indicate an opinion that if a small fine named is not paid by such a day 
the case should be proceeded with as the law directs. Parties generally act on the sug- 
gestion of the magistrate. The fine when paid is generally distributed among the 
constables engaged, or given over to the fiscal, who regularly credits the amount in his 
account for criminal business. No record or memorandum of such cases is kept, and 
there is no writing on the subject, except when the fine is paid to the fiscal and enters his 
books. In petty thefts — for example, by boys of apples-^the case is often heard sum- 
marily, the boys sent to gaol for a few hours, and afterwards liberated on the verbal 
guarantee of their parents or guardians. There is no record kept of such proceedings. 

11. No bail is generally taken till after the prisoner has been committed for trial. 
Then, on the petition of the criminal, the magistrate restricts the bail, and leaves it to 
the clerk to get caution. If the party is in good circumstances, good caution is required ; 
if in poor circumstances, such caution as he can find is taken. No pledge is ever taken 
for re-appearance. 

12. Very many. As there are no local taxes of any description as yet in the burgh, 
the General Police Act has not been adopted, and therefore the magistrates have no 
legal mode of trying criminals summarily. The necessary expenses of trying petty 
offenders under the Act of Adjournal is so heavy that the magistrates acting under it 
find themselves in the awkward situation of either awarding a fine disproportionate to the 
crime or to the circumstances of the offender, or of charging the town's funds with pounds 
of expense incurred in fining a criminal a few shillings. The Act of Adjournal is cumber- 
some throughout, and at variance in many parts with the Act 9 Geo. I V. cap. 29. For 
example, the Act of Adjournal requires that when a criminal is not found personally, 
proclamation shall be made at the market-cross of the head burgh of the county; but the 
magistrates in towns, not county towns, are doubtful if they have powers to cause pro- 
clamation to be made without tneir jurisdiction. Farther, the Act requires when a criminal 
is not found personally, that a copy shall be left " in the party's dwpUing-house with one 
of his family :" now it often happens that a criminal lives in lodgings and has no family ; 
and a question arises as to the mode of service in such cases. In short, so many questions 
have been mooted since the Act of Adjournal and Act 9 Geo. IV. cap. 29. both came 
into operation, that the magistrates of Brechin have latterly declined trying almost any 
case ; and for the last two years no criminal cause has been tried in the Bailie Court of 
Brechitn (Except the paltry summary cases before alluded to. 

13. It is thought nere that all burgh magistrates should be vested with powers to try 
offences in the summary manner provided for in the General Police Act, the burgh fiscal 
acting as police fiscal, and the town clerk as police clerk, quoad criminal affairs ; and that 
whether tne burgh has or has not adopted tne Act 3 & 4 Will. IV. cap. 46. And it is 
also thought that the Act 9 Geo. IV. cap. 20 should be extended to burgh magistrates, 

S. L. ^.—4. 2 L 



D. D. Black, Esq.,". 
Brechin. 
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or that sheriffii shofuld, as proposed in the Small Debt Bill, perambulate the county, and 
try minor offences without juries in the towns where these mmor crimes were committed. 

14. There is no Special Police Act applicable to Brechin, nor has the General Police 
Act or any part of it been adopted in the town. No attempt has been made to get it. 
Having Uad no experience of the working of the General Police Act, I have no suggestions 
to offer regarding it. See answer 12. 

(Signed) D. D. BLACK, 

Brechin, 26M Nov. 1836. Toton Clerk of Brechin, 

[For Schedule to this Return, see p. 260.] 



Returns 

by Procurators Fiscal 

and Town Clerks, 
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Criminal 

Prooeudings, &c. 

D. D. Black, Esq.^ 
Brechin. 



Return by the Town Clerk of the Burgh of Burntisland. 

A, 1. There is a burgh Criminal Court held ; it is held as often as it is required, 
before any two of the magistrates. The town clerk acts as assessor. 

2. See Schedule No. 1. 

3. None. 

4. See Schedule No. 2. 

5. The only cases remitted to the sheriff were two, in 1835, for theft. The precognition 
having been remitted to the Crown agent for instructions, the Crown Counsel ordered the 
precoj^ition alpn^ with the prisoner to be remitted to the sheriff to be tried by ajury. 

6. There were tfiree precognitions reported to the Crown agent in the year lo35 ; two 
of these were remitted to the sheriff (see answer No. 5), and one was returned for want 
of evidence. 

7. None. 

8. None. 

9. None. * 

10. The Act of Adjournal, 17th March 1827> is in fiill observance in all cases; but a 
great many of the cases generally are petty delinquencies, and tried by the magistrates in 
a summary way. (See answers to Schedule Nos. 1 & 2. 

1 1. The general practice in regard to bail is, that intimation is made to the prisoners 
that if they find bail to attend all diets of Court that they will be liberated; the bail 
required to be found is generally any two proprietors in the burgh ; but this is seldom 
found by any of the prisoners. When a prisoner is apprehended, he is examined before 
two of the magistrates, and is then committed, on an application of the public prosecutor, 
for further examination. There is nothing of the kind as a pledge taKen for re-appear- 
ance ; if the party cannot find bail to appear, they must remain in gaol till their case 
comes on. 

12. None. 

13. None. 

14. This burgh has no Special PoUce Act. It has adopted part of the General Police 
Act, only in so far as regards supplying the burgh with water. The inhabitants were 
vervmuch against adopting any part of it ; the principal objection being made, that they 
hadf no wish to be assessed at all, and are. averse, paying even for the water. The Act in 
general appears very confused, and requires to be modified. 

Burntisland, 24th Nov. 1836. 

[For Schedule to this Return^ see p. 261.] 



Town Clerk of 
Burofisland. 



Return by the Town Clerk of the Burgh of Campbeltown. 

A. 1. The magistrates sit every Wednesday, and oftener, as required ; they are assisted 
by the advice of the town clerk. 

2. Answered in Schedule, p. 262. 

3. No jury trials. 

> 4, & 5. Answered in Schedule, p. 262. 

6. No precognitions reported to the Crown Counsel 

7, 8, & 9. None. 

10. The Act of Adjournal is in observance. 

11. No pledge is taken. The offender is at oiA^e liberated on finding a sufficient 
cautioner to appear on trial where any delay takes place. 

12. & 13. No remarks occur. 

14. This burgh has no Police Act. Nor has it taken any steps towards the adoption of 
the Act 3 & 4 Will. IV. cap. 46. 

(Signed) NATHANIEL HARVEY, 

Campbeltown, 26th Nov. 1836. Town Clerk. 

{For Schedule to this Return, see p. 262.] 



N. Harvey, Esq., 
, Campbeltown. 
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Return by Mat, F» Conolly, Esq., Town Clerk of Crail, Kilrenny, Anstruther Easter, and 

^ Anstruther Wester. 

National Bank of Scotland's Office, 
Sib, Anstruther, 12/A Dec. 18c6. 

In compliance with the instructions of the Honourable the Law Commissioners of Scot- 
land, I have made out, and now enclose mv Report in regard to criminal actions brought 
before the Bailie Courts of the burghs of this district. 

Although the number of cases are few in these Courts, yet it does not follow that this 
district is free of crimes. On the contrary, a considerable number are annually disposed 
of by the justices of peace, and many are never heard of, by reason of the want of funds 
and of a judge of police, and other facilities in detecting and punishing the same. 

The distance from Cupar, the county town, is about 18 miles. 

The magistrates of burghs and procurators fiscal being unpaid, and fearful of damages, 
are inefficient. 

The burgh fimds are not allowed to defray necessary expenses in the repression and 
ptmishment of crime. 

In a circuit of 12 or 15 miles from Anstruther, a population will be found of upwards of 
30,000 ; and the remedy I propose is the appointment of a local judge, regularly bred to 
business, who may hold weekly Courts at St. Andrew's, Anstruther, and Colinsbiirgh, for 
disposing of civil as well as criminal actions. 

In the view of some arrangement of this sort being^made, I beg leave respectfully to 
recommend to the favourable consideration of the Commissioners Mr. Robert Aitken, 
writer in Cupar, as a gentleman well qualified for the office of a sheriff substitute or other 
local judge. I am respectfully. Sir, 

Your most obedient servant, 
(Signed) MAT. F. CONOLLY, Town Clerk. 



Retons 

by Procinnators Rscal 

andTVnrnCterlu, 

as to 

Criminml 

Proceedingf, Ac. 

M. F. ConoHy, Ehi., 
AmtrnttMr. 



[Follows the Return.] 

A. 1. There is a burgh Criminal Court held, but not frequently : it is held at no stated 
time, but only when an occa^on occurs for having it. Years sometimes elapse without 
one Court being held. All the three magistrates generally attend, and the town clerk 
also attends as assessor. 

2. The offences brought before the Court are assaults, petty thefts, breaches of the 
peace in consequence of drunken brawls, &c. A specification of the number and descrip- 
tion, of these offences in each of the said burghs for the last three years preceding January 
last is subjoined. 

3. No cases have been tried by a jury. 

4. The punishment generally awarded by the magistrates is a small fine, or imprison- 
ment. Banishment from the bounds is also competent. 

5. It rarely or never happens that a case is remitted by the magistrates to the sheriff 
for further investigation, &c 

6. No precognitions have been reported by the town clerk or procurator fiscal of these 
burghs during the last three or four years. 

7. No appeals have been taken against the judgments of the magistrates within the 
last four years to the Circuit Court. 

8. No feills of Suspension have been presented of sentences taken to the High Court 
of Justiciary during the last four years. ^ 

9. No actions of damages have been raised against the magistrates or their fiscal by 
persons tried criminally before the Burgh Court for the last four years. 

10. The Act of Adjournal, 17th March, 1827, has been in observance during the last 
four years. Any petty disturbances and delinquencies that have come before the magis- 
trates during that period have been disposed of in a summary way, in conformation to 
specification subjoined and before referred to. 

11. Upon the apprehension of a prisoner he is examined^ and if his crime be of a 
serious nature, he is sent off under a warrant for further examination to Cupar, the 
county town, distant 18 miles, to be dealt with as the sheriff may direct. In petty 
delinquencies, the culprit is seldom committed above one night, and bail is never demanded ; 
if it were demanded, the security of a householder or other responsible inhabitant would 
be required for the re-appearance of the accused, by an ordinary bail-bond, under a penalty 
of three or five pounds, or more or less, according to the nature of the offence. 

12. Inconveniencies are experienced in dealing with petty crimes. The magistrates of 
the smaller burghs are sometimes men in easy circumstances ; but more frequently they 
are composed of tradesmen and mechanics, they are not conversant with criminal pro- 
cedure, and have a particular dislike to it. They are occasionally going out of office by 
rotation, and new ones are appointed in their room. They cannot spare time from their 
ordinary employments to devote it to the repression and punishment of crime. The forms 
of trial being complex and requiring to be observed with the most scrupulous exactness — 
besides the liberty of the subject being a point of peculiar delicacy, and the consequences 
of wrongous imprisonment serious — it is not to be expected that the magistrates of burghs, 
who are entitled to no remuneration for trouble, and can claim no indemnification or redress 
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Returns for loss and damage Dvhich they may sustain by falling into any mistake in the execution 

by Procurator! Fiscal of their duty in judging of matters of police or otherwise, will, purely for the public good, 

*** ^ as*to^**'^' ^^^^ *^® trouble and incur personal responsibility incident to commitments and trials for 

Criminal crimes if they can possibly avoid it. And the same remarks may be applied to procurators 

Proceedings, &c., fiscal and town clcrks in the smaller burghs, the former of whom have no salary, and the 

M.F.Conoli Efo ^*^*®^ * nominal one, varying from two to seven or ten pounds a-year, in different burghs, 

* Anstrutl^r. ' ^OT attending all courts and councils, keeping the council records, acting as assessor to die 

magistrates, both in civil and criminal causes, besides discharging many other important 

duties. 

There is no fund from which expenses for detecting and punishing crimes may be , 
defrayed in the smaller burghs. The corporation funds are strictly prohibited from 
application to such a purpose, because the burghs in general are deeply in debt them- 
selves, and unable to pay the same ; and the county rogue-funds are denied to the burefas, 
because the burghs are held to be bound to keep the peace and repress crime within ^eir 
own jurisdiction at their own expense, although tne criminals may not belong to the bounds, 
but may come from a distance. 

The remedies suggested are a paid magistracy regularly bred to the law, and a fund set 
apart for defraying necessary expenses in the prevention and punishment of crime and 
protection of the peace in the burgh, towns, ana county villages. 

In the eastern district of Fife, comprising the five royal burghs and parishes of CraiL 
Kilrenny, Anstruther Easter, Anstruther Wester, and Pittenweem and Cambee, and 
which embraces an extent of five miles, there is a population of 7504. At Colinsburgh or 
Elie, situated about six miles farther to the westward, if a circuit of five miles be taken, 
there is included the villages of St. Monance, Kilconquhar, Earlsferry, Newbum, and Lai^ 
and a population will be found of 7664. At St. Andrew's, which is only distant from 
Anstruther about ten miles, if a circuit of five miles be taken, there will be a population 
of about 14,000. 

A sheriff substitute or other local magistrate might be appointed to hold Courts 
once a-week, at least, at each of these stations, viz., at St. Andrew's, Anstruther, and 
Colinsburgh, where there is a population amounting to about 30,000, with such powers, 
duties, and functions as may be deemed requisite and necessary, and particularly with 
power to judge on all matters of police in small debt causes and such other actions, as 
are competent before the Sheriff Court. And a procurator fiscal and superintendent of 
police, with a sufficient constabulary force, would be requisite at each of these stations ; the 
expenses of which might be defrayed by government or by a county assessment. 

The above atrangement is not meant to supersede the appointment or jurisdiction of 
the magistrates of burghs, but to be an addition to them in their judicial capacity, with 

I)owcr to the local judge to call upon them for their assistance and concurrence in appre- 
lending and securing criminals, and otherwise in the discharge of his official duty, if 
needful. 

13. The description of offences to be tried, the mode of trial to be followed, and the 

{)unishment to be awarded, might be the same as those adopted in the Police Courts of the 
arger burghs. 

14. None of the burghs of the eastern district of Fife have a Special Police Act, nor 
have they adopted the general one. The obstacle is the expense it would entail on the 
inhabitants. Where the burghs are small, the properties of trifling value, and the in- 
habitants poor, the burden would be considerable, and as the inhabitants are already 
assessed for king's cess or land-tax, road-money or householders' conversion for statute- 
labour, and have feu duties, burgh-mails, &c., to pay, besides making voluntary contribu- 
tions for coals to the poor, &c. ; the magistrates of the burghs in this district have deemed 
it inexpedient to lay on any additional assessment. Any amendments that could be made 
on the Police Act to simplify its operation and lessen the expenses attendant on its adop- 
tion would be of importance to the community. It may be remarked, in conclusion, that 
if the inhabitants of burghs will not avail themselves of the provisions of a General Police 
Act in reference to lighting and cleaning the streets by paying the expense thereof 
themselves, they ought to be without these comforts and conveniencies ; but, it is submitted, 
a different rule should be followed with regard to the repression and punishment of crimes 
which ought to be superintended and kept down by a paid magistracy. Every one, it is 
submitted, who pays taxes and contributes to the support of the country being entitled 
to be protected from violence in his person and property at the public expense. 

(Signed) MAT. F. CONOLLY, Toton Clerk. 

[For Schedule to this Return, see next page.] 
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ScHiDULi of Offencet brought before the Bailie Court of the Royal Burgh of Crail during the three years preceding 
laC January 18S6, with the manner in which they were disposed of. 

December 1836. 



Y«an. 


Date. 


Oflenden. 


Magiftratet. 


Offence. 


HowdispoMdof. 


1833 


January 9 • 


John Wilson Tra- 


Mr. David Hors- 


Rioting &Fight.ng. 


Committed to Gaol for further 






velling Tinker, and 
PeterM«Mi)ne,Tin- 


burgh,C.M. of Crail. 




examination, and liberated 










and dismissed two days 






smith, Crail. 






afterwards. 


1833 


July27 . . 


John Shielis, a Va- 


Mr. David Hors- 


Vending Base Coin. 


Committed for further ex- 






grant 


burgh. 




amination, but broke Gaol 
and escaped 29th July, 
1833. 


1833 


December 17 


JamesDewar, Sailor 


Bailie Fleming, 3rd 


Riotous and disor- 


Committed for further ex- 






and Innkeeper, 


Magistrate. 


derly conduct, beat- 


amination, and liberated by 






Cnul. 




ing and maltreat- 
ing his wife. 


Captain Hodge, C. M., on 
23rd December, 1883. 


1834 


January 1 • 


Alexander Cameron, 


Capt. Andrew Hodge, 


Being much intoxi- 


Committed to Gaol for one 






Travelling Um- 


C.M,CraU. 


cated with spirits. 


night for further examina- 






brella mender. 




and insulting ma- 
gistrate. 


tion, and then liberated and 
sent out of town. 


1834 


January 20 


James Dewar, Sailor 


Capt Andrew Hodg^, 


Riotous and disor- 


Transmitted to Cupar for ex- 






and Innkeeper, 


V/. Jtt. 


derly conduct, and 


amination by the Sheriff, 






Crail. 




threatening injury 
to his Wife. 


who afterwards tried the 
criminal, and sentenced him 


1885 


No Cases. 








to six weeks' confinement in 










Cupar Gaol. 



(Signed) 



MAT. F. CONOLLY. 



ScHBDULB of Offences brought before the Bailie Court of the Royal Burgh of Anstruther Easter, during the three 
years preceding 1st January 1836, with the manner in which they were disposed of. 



Tears. 


Date. 


Offenders. 


Magistrate. 


Oflences. 


How disposed of. 


18S3 


• • 


Alex. Davidson, 


• • 


Charged with being 


Committed to Cupar Gaol 






Cellar Dyke. 




art and part of forg- 
ing and indorsation 
on the back of a De- 
posit Receipt. 


by the Sheriff; and libera- 
ted on running his letters. 


1834 


No Cases 










1835 


September 23 


George Smith, Fish- 


Bailie Greig. • • 


Striking Bailie Greig 


Committed for further ex- 






ery Officer. 




with a stick while 
intoxicated, and 
also insulting the 
Bailie. 


amination, and then liber- 
ated. 


1835 


November 1 


Helen Henderson. 


Bailie Greig. • • 


Entering shop of 


Imprisoned for two days, 






* 




Mrs. Taylor, and 
stealing some half- 
pence and grocery 
goods. 


and for further examina- 
tion, and then liberated. 


^1835 


December 17 


John Thompson, & 


• • 


Stealing Dung. 


Fined Twenty Shillings. 






William Ferinison. 









(Signed) 



MAT. F. CONOLLY. 



Schedule of Offences brought before Bailie Court of the Royal Burghs of Anstruther Wester and 
Kilrenny during the three years preceding 1st January 1836. — 

I. Anstruther Wester. 

1833, 1834, and 1835. — ^No cases brought forward. 

(Signed) MAT. F. CONOLLY, 

Town Clerk. 
II. Kilrenny. 

1833, 1834, and 1835.— No cases brought forward in consequence of the burgh being disfranchised 
and the managers appointed by the Court of Session baying no power to act in a judkial capacity, 

(Signed) MAT. F. CONOLLY, 

^___^^__^_____ Town Clerk. 

Return by the Town Clerk of the Burgh of Cuirass. 

1. No Court held for some years past. 

12. No. Since the bailies ceased to interfere in criminal matters, offenders have been 
more strictly looked after by the procurator fiscal for the county. 

13. It would be as well were the jurisdiction of bailies in criminal matters entirely 
abolished. 

14. No Special Police Act This burgh too small for the adoption of the General 
Police Act 

S. L. R.—4. 2 M 



Town Clerk of 
Culiots. 
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Returns 

by Procurators Fiscal 

and Town Clerks, 

as to 

Criminal 

Proceedings, &c. 

J. Cumming, Esq., 

H. CameroD, Esq., 

Dingwall. 



6 Dec., 1833. 



,27 Dec.» 1833. 

18 Dee^ 1834. 
18 Dec, 1834. 



27 Jan., 1835. 



Return by John dimming, Esq. 9 Procurator Fiscal, and Murdo Cameron, Esq,, Town ^ ~ 

Clerk of the Burgh of Dingwall, 

A, 1. There is a burgh Criminal Court held in Dingi^all, as often as trials of criminal cases 
occur. The court is held before the magistrates, who consist of a provost and two bailies, or 
before one or more of them. The town clerk formerly acted as assessor, but since the appoint- 
ment of magistrates, under the Burgh Reform Act, in 1833, the provost, since that period, 
being a professional gentleman, presides at the trial of all offences, and consequently the attend- 
ance of an assessor is not at present required. 

2. The description of offences in practice brought before the Burgh Court are com- 
plaints against innkeepers for keeping disorderly houses, and entertaining,' with spirituous 
liquors, boys under age — the profanation of the sabbath — also for thefts, assaults, and 
riotous conduct. The number and description of offences disposed of during each of 
the three years preceding 1st January, 1836, are specified in. separate columns in the 
Schedule annexed to said queries, and which consist of the following cases, viz : 1 . Com- 
plaint at the instance of the procurator fiscal against William M*Intosh, innkeeper in 
Dingwall, accused of keeping a disorderly house, and entertaining therein, with spintuous 
liquors, boys under age — convicted of the offence, and amerciated in the mitigated fine of 
1/. 5j., with expenses ; and failing of payment of these, to be imprisoned for one calendar 
month. 2. The procurator fiscal against Ronald Mackay, residing in Dingwall, accused of 

Erofanation of the sabbath — convicted and ordained to find caution for future good be- 
aviour, and to keep the peace for twelve months under the penalty of 5/. sterling, and to 
pay expenses. 3. The procurator fiscal against Colin Urquhart, innkeeper in Dingwall, 
accnsea of keeping a disorderly house — convicted and amerciated in the mitigated fine of 
1/. 5j. with expenses, and, failing of payment, imprisonment for fourteen days. 4. The 
procurator fiscal against Thomas Innes, Alexander Ross. Andrew Ross, Alexander 
McDonald, and Donald Frazer, all young boys residing in Dingwall, accused of stealing 
porter and bottles from the premises of John M'Kenzie, vintner in DingwalL After a 
short imprisonment, and finding bail, these boys were liberated. And, 5. The procurator 
fiscal against John Mcintosh ana James Chapman, travelling hawkers, accused of assaulting 
a peace officer, and for riotous conduct on the streets of Dingwall. These individuals were 
acquitted in respect the charge was not sufficiently proved. 

3. None of these offences have been tried by jury. 

4. The highest punishment awarded in the Burgh Court since 1st January 1833, has 
been imprisonment for forty days for theft, in a case which happened in the course of the 
present year, and was tried without If jury. The usual punishment awarded is im- 
prisonment for a short period and a small fine. 

5. There have been no cases remitted by the magistrates to the sheriff for fiirther in- 
vestigation or punishment. 

6. There have been no precognitions reported to the Crown agent, during any of the 
three years preceding 1st January 1836, but one precognition has been reported since 
that date for assault. 

7. No appeals have been taken in any case within any of the three years preceding 1st 
January 1836, to the Circuit Court. 

8. No Bills of Suspension of Sentences have been taken to the High Court of Justiciary 
during any of the three years preceding 1st January 1836. 

9. No actions of damages have been raised agaiifet the magistrates or their fiscal by 
persons tried criminally before the Burgh Court, 

10. In some cases the form prescribed by the Act of Adjournal, 17th March 1827, have 
been in observance, and, in other cases, certain summary forms prescribed by recent 
statutes have been adopted — such as the forms pointed out by the Lord Advocate's Acts, 
the Act for Licensing Innkeepers, &c. The description of the delinquencies tried, and 
the number of cases disposed of, are mentioned under the answer to the second query. 

11. In regard to bail, both as respects cases tried under the Act of Adjournal, and those 
which may have been disposed of in a more summary manner, the prisoner, upon his appre- 
hension, is without delay brought before a magistrate, and, after examination by him, either 
liberated or detained in the custody of an officer for further examination, or committed to gaol 
in order for trial, in whicli last case a double of the complaint and warrant is served upon 
him. Whichever course is adopted, the prisoner, on application to the magistrates, if the 
offence be bailable, is ordered to be liberated on finding caution to stand trial. No sort of 
pledge is taken for the prisoner'^ re-appearance, with the exception of bail, as just mentioned. 

12. The inconveniences are great in dealing with petty crimes, in as far as the public pro- 
secutor, in most cases, is obliged to follow the tedious and expensive form prescribed by the 
Act of Adjournal referred to ; whereas, if a general summary form, applicable to all petty 
delinquencies, was in observance, the trial of criminals before the magistrates would be very 
much facilitated, and a great deal of time and expense saved. The form prescribed by the 
Lord Advocate's Acts already alluded to, viz., 9 Geo. IV. cap. 29, and 1 Will. IV. cap. 37, 
should be adopted in all cases of petty delinquencies tried by the magistrates. 

13. All offences should be tried before the magistrates summarily, with the exception of the 
higher crimes usually disposed of before the Justiciary Court. The mode of trial which should 
be followed, and form to be observed, are pointed out under the immediately preceding answer. 
The extent and description of punishment might safely, as regards the accused, and beneficially 
as regards the police of the burgh, be the same as those prescribed by the Lord Advocate's 
Acts referred to above. 
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14. The burgh of Dingwall has no Special Police Act, bat has adopted the General Police 
Act in toto> Under it water has been introduced^ and other improvements made within 
burgh ; but one of the advantages chiefly desired when the provisions of the General Police 
Act were adopted, was the improvement of the police ; the prevention by watching, and by 
summary trial and punishment, of petty crimes. TUs advantage, however, hat not been 
acquired^ because, although power is given to appoint constables and so forth, and although 
it does seem to have been intended by the framers of the Act to have made those powers 
eflicient, yet it has turned out that the magistrates cannot deal summarily with any offences 
except those specified in the Act ; and those so specified do -not embrace the greater number 
of offences committed within burgh, such at thefts, assaults, &c. The magistrates of Ding- 
wall have been very urgent in their applications to their representative in Parliament, who 
introduced the General Police Act, to have the above defect, which seriously affects the efli- 
cieDcy of the police in their burgh remedied ; they hope that, under the recommendation of 
the Honourable and Learned Law Commissioners, it will n6w speedily be so. 

(Signed) JOHN GUMMING, Procurator Fiscal. 

MURDO CAMERON, Tovm Clerk. 

[For Schedule to this Return, see p. 268.] 



by Procumton Vmctl 
and Town Uerks, 

Mt« 

Froceedingt, fte. 

J.Ciimiiiiiig,Si^, 
M. CamMoii* Btq., 
DingwalL 



Return by W. Beveridge, Esq., Town Clerk of the Burgh of Dunfermline. 

A. 1, 2, 3, 4, 5, 6, 7, 8 and 9. There is no Burgh Criminal Court held by the magis- 
irates of Dunfermline, the criminal procedure having hitherto been conducted by the 
procurator fiscal for the county before the sheriff. 

10. Petty delinquencies committed within the burgh are tried by the magistrates in a 
summary manner. These consist chiefly of breaches of the peace, assaults, petty thefts, the 
keeping of disorderly public houses, ana the like. The number of such cases disposed of in 
the year ending 31 iJecember 1833 was 31 ; in the year 1834, 37 and in the year 1835, 84.* 
The punishment has always been either fine or imprisonment, — sometimes both. The fines 
imposed have varied from 2s. 6d. to 20s., and the period of confinement from 24 hours 
to 14 days. A cautionary obligation to keep the peace for a specified period under a 
small penalty has sometimes been taken. 

11. Delinquents, unless taken in the act, are generally only summoned to appear at the 
next Court ; and failing appearance, warrant is granted for their apprehension. Where 
they are taken in the act, tney are generally forthwith tried ; and when this is not done> 
security for their re-appearance, either by a cautionary obligation or the pledge of a sum 
of money, varying in amount according to the nature of the offence charged^ is taken. 

12. 13, & 14. Nothing particular occurs to be suggested. This burgh has a Special 
Police Act, obtained in the year 1811. It is defective in various respects, but no attempt 
has yet been made to get the General Act, or any part of it, adopted. Any such attempt, 
it is beheved, would be opposed ; for, in the first place, the Local Act, which ex^nds 
only to the burgh, bestows the right of voting for Commissioners on all occupiers of 
premises valued and assessed at 42. of yearly rent and upwards, whereas by the General 
Act, no occupier of premises valued at less than 10/. can vote ; and, secondly, the 

5 resent Commissioners have contracted debt to a considerable amount, which those resi- 
ent beyond the present burgh boundary (and they are pretty numerous) would demur 
to bear any share of. An extension of the boundary, however, would certainly be most 
desirable. 

(Signed) W. BEVERIDGE, 

JR. Gretgf Esq. Town Clerk of Dunfermline. 



^ Theincraaw in the nnmber of 
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W. Beveridffe,Kiq., 
Dunfermline. 



Return by R. Greig, Esq., Procurator Fiscal and Town Clerk of the Burgh of' Dumbarton. 

A. 1. The Burgh Criminal Court is held as often as there are cases to be disposed of. The 
stated Court days are every Monday and Wednesday ; the bailies act as judges, and sit in 
rotation. The town clerk acts as assessor. 

2. The description of cases tried are, petty assaults, breaches of the peace, and trifling thefts. 
See Schedule, p. 270. 

3. There are no cases tried by a jury in the Burgh Court 

4. In the cases tried, the usual punishment awarded is a fine, varying from 5s. to 20^., 
or imprisonment varying from four to ten days, and sometimes the punishment is increased. 

5. rione. 

6. The only case reported to Crown Counsel for a considerable length of time was in 
1835, and the parties accused were tried before the Cireuit Court at Glasgow. 

7. None. 

8. None. 

9. None. 

10. The Act of Adjournal, 17th March 1827, is not in strict observance in this burgh. 
The expensive nature of the proceedings there pointed at, the formality required, and con- 
sequent delay in bringing parties to punishment, would have in a great measure prevented 
prosecutions for petty delmquencies, such as assaults, breaches of the peace, ^d petty thefts. 



2 M 2 



R. Greijc, Kiq., 
Dumbarton. 
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and allowed parties accused of these crime to escape with impunity. For many years, there- Betonf 

fore, both before and since the Act of Adjournal^ the magistrates have been m the practice ^7 Procmatoci FitoJ 
of disposing of these petty offences in a more summary and less expensive form. The *^* ^^J^^^ 
form of proceeding adopted in these cases is by presenting a petition and complaint. Criminal 

setting forth the crime cnarged, and craving warrant to apprehend or to cite the party PwcMdingf^&c. 
accused to appear and answer to the offence. The petition also prays for a fine not Robert'or^ Em. 
exceeding^ 40^. together with expenses, and for warrant of imprisonment until the fine is Dv^SS^su' 
paid, and that for a period not exceeding 10 days. To the petition and complaint a list 
of witnesses is annexed, and the party is cited on an inducice, generally of three days, and 
a copy of the petition and complaint, list of witnesses and magistrate's deliverance, is served 
on him : warrant immediately to apprehend has been seldom resorted to in these cases. 
When the party accused appears, and does not plead guilty, the whole evidence is reduced 
to writing ; and where again he fails to appear, a warrant is granted for his apprehension. 
Such are generally the form of proceedings adopted in this burgh in the punishment 
of these petty offences. The fines awarded seldom exceed \0s, 6rf. ; and failing payment, 
seven or cignt days* imprisonment. 

11. A prisoner, when apprehended and brought for examination on a charge and 
warrant at the instance of the procurator fiscal, is instantly examined in presence of a 
magistrate, who is attended by the procurator fiscal and town clerk. A precognition is 
also taken by the same parties, and if satisfied that there are sufficient grounds for com- 
mitment, the prisoner is immediately committed by the magistrate on a warrant, till 
liberated in due course of law. The prisoner is entitled forthwith to present a petition to 
the magistrates, craving to be admitted to bail in the usual way adopted before tne sheriff; 
and if the offence is found bailable, the prisoner is admitted accordingly, and falls to be 
liberated on finding caution to an amount fixed by the magistrates, which is commonly 
300 marks Scots. In this way no pledge is taken for the prisoner's re-appearance. 

12. The inconvenience experienced in dealing with petty crimes in tnis burgh is very 
great. This has been felt even under the summary form of proceedings before adverted 
to. The expense of these proceedings are still considerable, and the delay which takes 

5 lace before the offending party is brought to punishment diminishes, in a considerable 
egree, the effect which might otherwise result from a speedy and effectual punishment 
being inflicted. But while the amount of expenses is considerable in these proceeding^, 
and which can only be recovered as a civil debt, the amount of fine, and the short im- 
prisonment awarded in the event of failure of payment, has been found quite inadequate 
to suppress crimes of the description above mentioned. The trial of a single case, besides, 
where the party does not plead guilty, often occupies a whole day, as the evidence 
requires' to be reduced fully to writing, and, after all, the fine frequently does not exceed 
10^. In short, the present system of proceedings, in reference to the punishment of petty 
delinquencies, has been found by the magistrates, even under the most summary form 
which they have considered themselves warranted in adopting, quite inadequate for their 
suppression, and calls loudly for a speedy remedy. 

13. It is, therefore, respectfully suggested, that for the suppression of those petty 
delinquencies, a summary, expeditious, and inexpensive form of procedure should be 
adopted. This might be accomplished by giving to the magistrates power to dispose of 
cases of the description already mentioned, and in general, of all petty delinquencies 
committed within the bounds, in a form somewhat simuar to that prescribed by the Act 9 
Geo. IV. cap. 29, and observed in the Sheriff Courts. But at tne same time, it seems 
necessary that for the immediate suppression of disturbances, the magistrates should have 
power to order into custody, upon their verbal authority, such persons as may be concerned 
in disturbances, to be detained for a period not longer than 24 hours, and either within, 
or at the expiry of that period, to be brought tor trial. In many instances disturbances 
might be immediately suppressed by this being done, and individuals prevented from 
making their escape, whicn often occurs before a formal and regular warrant can be 
obtained. In the summary proceedings before the sheriff, the amount of punishment is a 
fine not exceeding 10/., or failing payment, imprisonment for a period not exceeding 60 
days ; and the same measure of punishment might, it is imagined, be safely intrusted to 
the magistrates. It appears, however, whatever may be the alterations made in reference 
to the mode of disposing of petty crimes committed within burghs, that a general feeling 
exists, that a remedy should be afforded in order to check the gfrowing depravity which 
seems to increase year by year. A simple and expeditious mode, securing to the accused 
the benefit of a fair and impartial trial, and at the same time affording to the public the 
benefit of a speedy example, would be best fitted for the suppression of these offences. 

14. The burgh of Dumbarton has no Special Police Act, and hitherto the General 
Police Act, 3 & 4 Will. IV. cap. 46, has not been adopted. The Town Council have 
recently appointed a committee of their number to consider the last-mentioned Act, and 
to report to what extent this burgh should adopt it. It is uncertain what may be the 
result of this movement on the subject. 

(Signed) R. GREIG, 

Town Clerk of Dumbarton. 
[For Schedule to this Return, see p. 270.] 
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Return by Thomas Dow, E$q,, Town Clerk of Dysart, 

A. 1. In consequence of the burgh of Dysart having been disfranchised at Michaelmas 
1831, there has been no regular magistracy sincer that period. The affairs of the town are 
at present managed by three gentlemen appointed by the Court of Session. There is no 
record kept of any criminal cases. The civil cases were conducted before both bailies, 
and the town clerk acted as assessor. 

2. No record of any criminal cases. 

3, 4, and 5. Same answers. 
6, 7, 8, 9, and 10. None. 

11. No record. 

12. Great inconvenience has been experienced in dealing with petty crimes since the 
disfranchisement of the burgh, in consequence of the managers having no criminal 
jurisdiction whatever. Many delinquents have escaped in consequence of this. Those 
punished were taken cognizance of by the justice of peace procurator fiscal for the 
forkcaldy district. From the set of the burgh requiring 24 individuals to constitute a 
council, there is little prospect of its privileges being restored, unless the number is 
considerably reduced. Those interested in tlie affairs of the town look forward with 
anxiety to the passing of the Bill introduced last Sessibn of Parliament, which proposes 
that the number of Counsellors be reduced to 12, and the jurisdiction of the magistrates 
extended. to the Parliamentary bounds. 

13. I do not see why the powers of magistrates in criminal matters within burgh should 
not be as extensive as those presently exercised by the justices of peace. I apprehend 
however, that much advantage would be felt by empowering magistrates to dispose of petty 
causes in the same manner as is done in the Police Court of Edinburgh. The expense 
of the procedure, in the most trifling case before the justices is, at present, extremely 
heavy. 

14. This burgh, in March 1834, took advantage of the Act referred to quoad lighting 
and cleaning. The Act has been found to work well. 

(Signed) THOMAS DOW, 

Dysart, 26M Nov. 1836. Toton Clerk of Dysart 
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Return by IV. H. Ritchie, Esq., Town Clerk of Dunbar. 

A. 1. There is a Burgh Criminal Court held as often as necessary for petty offences, 
generally by the major part of the magistrates, and sometimes by one. The town clerk 
acts as assessor. 

2. The description of offences generally brought before the Court are riots and petty 
thefts ; for the remainder of the answer, see Schedule Na. 1. 

3. Node within the period required. 

4. Imprisonment. See Schedule No. 2. 

5. The description of cases remitted to the sheriff, are thefts of a more aggravated 
nature, and crimes which may incur the highest punishment. See Schedule No. I for 
number sent to sheriff within last three years. But several cases have been taken up by 
the sheriff at the request of the magistrates after they have partly inquired into the cir- 
cumstances, and of which written evidence is not preserved. The magistrates have no 
funds under their controul for defraying the expenses of prosecutions, and applications for 
relief, from the county rogue-money have been denied ; so that when it can be done, the 
magistrates endeavour to get the sheriff to undertake the proceedings, who can draw on 
the rogue-money. 

6. 7, 8, and 9. None. 

10. The Act of Adjournal, 17th March 1827, has not been in full observance. Cases 
are generally tried in a summary manner. The delinquencies specified in the Schedules 
annexed were all tried summarily. 

11. Every facility is allowed the prisoner, consistent with safety, to find bail, where the 
offence is considered bailable ; but the description of prisoners tried by the magistrates 
during the last three years is such that there is almost no chance of bail. They have 
been the most degraded and worthless of the species, for whom no person almost would 
be bail. A pledge is never taken. The prisoner, when apprehended, is lodged in 
eaol until a magistrate can be got to examine him. If in a situation to be examined 
tree from intoxication, and the crime admitted, his admission is taken in writing, and the 
punishment awarded. If denied, evidence is adduced ; and if proved, the panishment is 
inflicted, being always either fine or imprisonment. 

12. The difficulty experienced in desding with these petty crimes arises from the want 
of some uniform guide. The Act of Adjournal, 18*27, is guarded with so much form that 
it would never do for the description of delinquencies above mentioned, and yet to depart 
from it is often considered dangerous. Had the magistrates of burghs a general legislative 
enactment, with forms laid down for dealing summarily with petty offences, such as gene- 
rally occur, it would be a great improvement in the poUce, ana tend to prevent crime. 

13. See above. 

14. We have no Special Police Act, and the General Police Act has not been adopted. 
It has been thought of, but the machinery is too expensive for the advantages to be gained. 
When this Act was first contemplated in the convention of burghs, it was with the view, in 
a great measure, of simplifying the mode of proceedings with these summary trials for petty 
ofiences, and this seems almost lost siirht of in the Act. 

(Signed) W. H. RITCHIE, 

Dunbar, 3rd Dec. 1836. Town Clerk of Dunbar. 
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JRetum by Mr. Patrick Duff, Town Clerk, and George Leslie, Procurator Fiscal of the 

Burgh 0/ Elgin. 

A. 1. Elgin beinff the residence of the sheriff substitute of the county^ there is no Burgh 
.Criminal Court held except for the summary investigation of petty delinquencies. 

2. No offences but petty delinquencies are in practice brougnt before the Burgh Court, and 
such offenceR as are too insignificant to be taken up by the sheriff. 

3. There is no instance of a trial by a jury before the Burgh Court of Elgin. 

4. The highest punishment in general awarded in the Burgh Court is a week's imprison- 
ment, or a fine not exceeding 20^. ; and in some aggravated cases> 40s. 

5. Cases of a graver nature are promptly taken up by the procurator fiscal of the Sheriff 
Court without the interference of the magistrates. 

6. No precognitions have been reported by us to the Crown agent within the period specified. 

7. No appeals to the Circuit Court. 

8. No Bills of Suspension of sentences. 

9. No actions of damages have been raised against the magistrates or their fiscal. 

10. The Act of Adjournal, 17th March 1827, has not been in observance in the Burgh 
Court When an outrage, such as breaking windows, fighting on the streets, &c., occur, a 
short petition is presented, detailing the facts, and craving such punishment as to the magis- 
trates may appear proper. To this petition a list of witnesses is appended, and the delinquents 
have generally the benefit of a practitioner's assistance. 

11. No cases of such magnitude as require bail are tried by the magistrates, such being 
invariably referred to the sheriff without investigation by the burgh authorities. 

12. The inconveniences experienced in dealing with petty crinoes in this burgh is, the expense 
of petition and written procedure when no rogue-money is provided, and the ofifenders inva* 
riably so poor as to jbe unable t6 pay expenses — imprisonment is the only resource, and there 
being no means of inflicting the punishment of hard labour, confinement in the gaol, where the 
offenders must be fed, is in the generality of cases more a Relief from greater misery than a 
punishment. Solitary confinement or hard labour would probably operate beneficially on this 
class, but neither of these modes of punishment are practicable in the present gaol of Elgin. 

13. We thuik that the Burgh Court is not a fit tribunal in small towns for the trial of graver 
offences, the magistrates not being persons bred to the law, require the assistance of an assessor, 
of whose utility we are doubtful, because, if his advice is to be taken implicitly by the judg;e, 
the judge's consequence is lessened ; and if the judge is to take his advice, or reject it at his 
pleasure, the assessor becomes irresponsible ; it appears tons that the individual presiding at 
a trial should be capable of going through the. whole detail on his own responsibility. We 
think that the only offences that should be tried by the Burgh Court of a small town are petty 
delinquencies, such as riots, assaults, thefls, depredations, &c., and that the punishment 
should be a fine not exceeding 20^., or confinement, either solitary or with hard labour, at the 
discretion of the magistrates. 

14. This burgh has no Special Police Act, but the inhabitants have adopted the provisions 
for lighting with gas, cleaning, and watching. The machinery of this Act is too intricate to 
be carried into operation in a small community. That the power given to one-fourth of the 
voters to refuse an assessment, and defeat the desire of three- fourths, is too extensive a privilege^ 
— ^probably a majority would be more expedient. 
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NoTB. — ^The Schedule not being applicable to this burgh, is not filled up, but a separate 
Return of commitments from the Burgh Court is herewith sent. 

(Signed) PATRICK DUFF, Town Clerk. 

GEORGE LESLIE, Procurator Fiscal. 
Elgin, 24th November, 1836. 

RxTURN of the Commitments of Delinquents by the Burgh Court of Elgin for Three Tears. 



Names. 


Crime. 


WhenTrMd. 


Sentences 


John Anderson • • • 

John Chithrie, John 
Irvine, and James 
Gillice 

Aone Monro, Greorgina 
Simpson, and Isabella 
Cameron 

Alexander Paul, « • 


Assault 

Various Depredations in 
and about burgh 

Depredations, and cha- 
racters of bad lame 

Assault 


October 3, 1833 • • 

Febhiary 25, 1834 • • 

November 12, 1835 * 
December 29, 1835. • 


3/. of fine, and to find caution to 
keep the peace for six months, 
under the penalty of 10/. 

2/. of fine each, and to find cau- 
tion to keep the peace for three 
months, each under a penalty 
of 4/. each. 

Four days* imprisonment each, 
apd at the expiry of which pe- 
riod to be forthwhit sent out of 
the burgh. 

1/. 1«. of fine, failing payment of 
which, 14 days' imprisonment. 
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J. Ratsell, Esq.y 
WkirkT^ 



Return by Mr. James Russell, Town Clerk of Falkirk. 

Falkirk is one of the new, or parliamentary barghs. The burgh has no fands. Hiere 
is no gaol in it. The Reform Bill gives no power to assess the inhabitants for the funds 
necessary to enable the magistrates to hold courts, and provide a place for the confinement 
of delinquents within the burgh where alone warrants would^ available. Of course the 
magistrates have not hitherto held any Courts. From an apparent disinclination on the 
part of the inhabitants to adopt the General Police Act, or any part of it, no meeting' 
of the inhabitants (as pointed out therein) has hitherto been held on the auhjeot. 
There is no Special Police Act applicable to the burgh, nor any police thesem, other 
than those connected with the county. 

(Signed) JAMES BUSSELL, 

19M November, 1836. Town Clerk. 



T. Watson, Esq., 
B. Urq^iart, Esq., 



Return by Mr. Thomas Watson, Town Clerk, and Mr. Robert Vrquhart, Procurator Figeal 

of the Burgh of Forres. 

A. 1. There is a Burgh Criminal Court held. This Court is held as often as occasicm 
requires, before one or more of the bailies. The town clerk invariably attends in the 
capacity of assessor. 

2. The description of offence in practice brought before the Burgh Criminal Coort are — 
cases of assault, theft, breaches of the peace, and others not involving the higher penalties 
of the law. See separate columns for the remaining answers to this query. 

3. None of the cases before referred to are tried by a jury, nor are any other caaaa 
of any description whatever tried by a jury. 

4. The highest punishment awarded in the Burgh Court of Forres is fine or impiiscm- 
ment. The former rarely exceeding five pounds, and the latter seldom beyond one month. 
It is not often, however, that punishment to the extent just mentioned becomes necessary 
in cases brought before the magistrates. As already stated here, no cases are tried with 
a jury. The usual punishment is fine or imprisonment. 

5. Within the three years preceding 1st January 1836, the number of cases remitted 
by the magistrates of Forres to the sheriff for further investigation or punishment was two ; 
one of these was a case of assault, and the other a case of theft. 

6. During the three years embraced in this query no precognitions were reported iram 
this burgh to the Crown agent Of course none could have been remitted back by 
Crown Counsel for trial before the magistrates. 

7. No appeal See Schedule, p. 276. 

8. No Bills of Suspension. See Schedule, p. 276. 

9. No action or actions of damages have been raised against the magistrates of Forrea 
or their fiscal by persons tried criminally before the Burgh Court. 

10. The Act of Adjournal, 17 th March 1827, is in full observance in the Burgh Court of 
Forres, and the statute 9 Oeo. IV. cap. 29., 19 June 1828, is observed in re&^ard to the 
service of libel, form of execution, &c. The summary mode of trial established by thia 
Act has been held inapplicable in the Bailie Court. But petty cases of assault, breach of 
the peace, &c., are frequently tried and disposed of by the magistrates in a summary 
manner, without a written complaint or written proof, the extent of punishment awarded 
being imprisonment, not exceeding 24 hours, or a small fine; the payment of such fine 
being also enforced by imprisonment not exceeding 24 hours. 

11. The practice in regard to bail in all cases is, that on the petition of the prisoner after 
committal for trial, the magistrates find the crime bailable, and modify the amount of bail ; 
and on a regular bail-bond being prepared and executed, the prisoner is set at liberty. 
Upon the apprehension of a prisoner accused of crimes appearing of a serious nature, he is 
regularly examined, and a written declaration and precognition taken. Committals for re-exami- 
nation are not unfreouent, and, in either case, if the nature of the crime seem to require it, tlie 
accused is committed for trial. He then petitions to be liberated on bail, and when the 
offence is found bailable and the penalty modified, he, as already stated, lodges a regular badl- 
bond and is then liberated. There is no instance in this court of 9i pledge of any sort being either 
taken or allowed to be taken for re-appearance. Such a course would appear to be highly 
irregular and improper. 

12. There certainly are inconveniences experienced in dealing with petty crimes in tfais- 
burgh. To bring a delinquent to trial under the Act of Adjournal and statute before referred 
to, is attended with considerable trouble and expense, especially in taking down the evidence 
at length in writing. It seldom happens, even in cases where fine would be a suitable 
punishment for the offence, that the delinquent is in a situation to pay such £ne ; and thus 
the expense at once falls upon the burgh. 

13. It is respectfully suggested that in the Courts of the smaller burghs, as at present con- 
stituted, the description of offences to be tried should be confined to such crimes as are 
generally disposed of by judges of police in large burghs, and that crimes of a more 
serious description should at once be reported to the fiscal of the Sheriff* Court Tlie mode of 
trial in the former class of cases should be simplified by dispensing with the formalities of a 
regular libel, and substituting something simikir lo the form of complaint used in the SheriflT 
Courts under the statute above referred to, and by rendering it unnecessary to preserve a full 
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reoord of the evidence. In case the magistrates mij not be considered qualiiied for taking 
and preserving notes of the evidence and pleas, an assessor should be appointed for that ^7 Procuratortllii^ 
purpose. In general, this might be satisfactorily done by the town clerk ; but the magistrates *^ Town Glevkiw 
mi^t be empowered to appoint any other legal practitioner of certain standing, when deemed CrinuB^ 

necessary, in the trial of any particular case. Punishment : — In most buighs> imprisonment, Pttcttdlng^^ftc 
fine not exceeding five pounds and expenses. Imprisonment till payment; but term of T WaiaomJBMk. 
imprisonment should be limited, whether fine and expenses paid or not It may also be Biurav^Mtltti^ 
worthy of consideration whether or not a summary form of jury trial might not be introduced. Wonm, 

The number of jurors might be less than in the present practice of t^ Sheriif Court, and 
(with the view of avoiding inconvenience to partiea resident at a distance) selected from those 
resident within the Parliamentary boundaries. 

14. The General Police Act for Scotland has been partially applied to this burgh, viz., 
so far as lighting the town with gas is concerned, but this only so recently as the 19th 
day of October 1836. No attempt was at any time previously made to adopt the Gene- 
ral Police Act for this burgh, its partial application ^as been so recent that we have 
not (in this burgh) had sufficient experience of its practical working to enable us to hazard 
any suggestion whether or not any amendments could^ with advantage^ be made on it. 

Fprres, 6th December, 1S36. 

(Signed) THOMAS WATSON, Town Clerk, 

. ROBERT; UIJQUHART, Procwro^or Fitco/. 

* [For Schedule to this Return, see p. 276.] 



Return by Mr. David Macandrett, Town Clerk ofFortrose. 

A. 1. The magistrates have both civil and criminal jurisdiction, but they have not had p, Hacandrtw, fti_ 
occasion to hold Criminal Couits for several years, as the judc^ ordinary for the shire is Foitrote! 

generally resorted to in criminal business. The town clerk acts as assessor to the 
magistrates. 

2, 3, 4, 5, 6, 7, 8, 9, 10, and 1 1. See answer 1. 

12. No jmrtidular'inconvenience suc^^ts itself. It may be mentioned that the gaol of 
the burgh is bad, having only one ceU, and verjr insecure. 

13. Not prepared to recommend any general improvements or alterations. 

14. The Durgh has no Special Act of Police, nor has it adopted, or as yet made any 
attempt to adogt, the General Police Act 3 and 4 WilL IV. cap. 46. Not prepared to 
sugg^t any amendments on General Police Act. 

(Signed) DAVID MACANDREW, 

FortroBe, 18th November, 1886. Town Gerk. 



Return as regards the Burgh and PoUce Courts of Glasgow. 
This Return will be found among the Police Returns. 



Return by the Town Clerks of Greenock. 

A. 1. The Burgh Criminal Court is held every day before one of the bailies. The j, k. Gray, Bm. 
senior or junior town clerk attends as assessor. * Greenock. 

2. The description of cases in '' practice " brought be£we the Court is assaults and 
breaches of the peace. 

Vide separate Return. 

3. There are no trials by jury in the Burgh Court. 

4. Thirty days^ imprisonment is the highest punishment awarded in the Burgh Criminal 
Court The punishment for theft is imprisonment. For assaults and breaches of the 
peace, &c., where there are no aggravating circumstances attending their commission, a 
nne is imposed, and in the event of non-payment, imprisonment for a limited period. 

5. Theft or aggravated assault 

6. None. 

7. None.. 

8. None. 

9. None. 

10. All the cases before the magistrates of Greenock are. with a few exceptions, tried in 
a summarymanner. By the Locid Act of Parliament 50 Geo. III. c 16, s. 14, it is de- 
dared, ''That all prosecutions before the bailies of Greenock against any person or 
persons for anv of the offences before mentioned (12th section of the said Act), where the 
punishment snail not exceed tl|irty days' confinement in Bridewell, or the fine imposed 
shall not exceed five pounds sterling, the proceedings aeainst such ofienders shall be of a 
summary nature without any written pleadings ; Provided always, that a reoord of the 
charge and the judgment pronounced against such oienders shall be entered in a book or 
books to be kept for that purpose under the direction of the said bailies.*' The proceed- 
inffs are therefore of a summary nature. 

The Court sits^every lawful morning, and tries such cases as have occurred during the 
prerioiis nig^t *The magistrate attends at the Council Chamber in the evening to dis- 
pose of persons that may nave been locked up during the day. He also attends at the 
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Police Office every sabbath immediately after divine worship in the forenoon, and difl^otes Retamt 

of «iich persons as may have been apprehended during the previous night> by either ^^«£[T**'**ct ^h^ 
committing them to gaol, or directing that a pled^ be received for their appearance at ^^^ *'^ 

the court on the Monday. The Act of Adjournal is in full observance only m such cases Crimioal 

as occur beyond the taxable hmits of the town, but within the Parliamentary boundary of Procc tding is ku 
the burgh as laid down by the Commissioners under the Reform Bill, or where the j^bn k. Gny, Esq., 
punishment craved to be awarded exceeds five pounds sterling, or thirty days* imprison- Greenock, 

ment. In all cases of a summary nature before the magistrates, toe procurator fiscal attends 
and prepares a written complaint against the party charged, which is read over to hini. 
If he plead guilty, the sentence is immediately pronounced ; but if he deny the charge, a 
proof on oath is led by the procurator fiscal, and the Judgment forthwith pronounced by 
the magistrate. A record of the charge and sentence is kept by the clerk, and the magis- 
trate subscribes the proceedings of each sederunt before leaving the court. The number 
of cases thus disposed of in each of the three years preceding 1st January 1836, and the 
extent of punishment awarded, are p^ven in the Schedule accompanying these answers. 

Cases occurring beyond the taxable limits of the town, but within the Parliamentary 
boundaries of the burgh, are conducted by the fiscal of the magistrates agreeably to the 
form laid down by the Act of Adjournal of 17th March 1827. The number of this 
description tried in 1833, were three ; in 1834, four; and in 1835, six. 

11. Within a few hours after a party is apprehended, he is brought before a magistrate, 
who either at once disposes of the cases or orders him to lodge a pledge, which vanes from 
2^. 6cl. to 20i>., according to the nature and description of the charge, for his re-appearance « 
at the next diet of Court. No pledge is taken from persons charged with theft or aggra-* 
vated assaults. Vide Answers to query 10. 

12. The principal inconvenience felt in dealing with petty crimes in this burgh is the 
great delay that necessarily takes place in trying such cases as occur beyond the taxable 
fimits, but within the Parliamentary boundaries of the burgh. The form at present adopted 
with cases of this description, however trifling they may appear, is that laid down by the 
Act of Adioumal, thereby occupying much valuable time of the magistrate with a case 
which, although proven, would not warrant him to fine the party in a sum exceeding half- 
a-crown. 

It is rc^ectfuUy suggested that the whole of the Parliamentary boundary should be 
included within the limits of the Local Acts, in which case the magistrates could try the 
petty cases in the summary manner specified in the said Act 

13. In addition to the remarks made in answer to query 12, the magistrates beg to 
mention that they feel great difficulty in dealing with old offenders, or those who have 
been frequently convictra, as the extent of punishment authorised to be awarded is only 
thirty days» They would therefore suggest that power should be given to imprison for 
^ixiy days persons tried in the summary way pointed out in the Act. Juvenile delin- 
quents are also a class that the magistrates are often at a loss how to dispose of. They 
have, however, no definite plan to recommend to be adopted, but the magistrates are 
convinced that if authority were conferred on them to give the culprit a sound whippine, 
trach punishment inflicted in the ^ol would, they have no doubt, be more efllectual m 
dcterrinc^ them from committing crime than thirty days* imprisonment 

14. ^fo part of the General Police Act has been adopted, nor has any attempt been 
made to procure its adoption. 

Council Chambers, Greenock, (Signed) JOHN K. GRAY, 

March, 1837. Town Clerk. 

[For Schedule to this Return, see p. 278.] 



Return by John Richardson, Esq., Procurator Fiscal of the Burgh of Haddington. 

Q. 1. Is there a Burgh Criminal Court held? — A. Yes. Q. How often is it held? j. Ridiaidtoo, Xm.i 
— A. Weddy. Q. Before whom ? — A. Before the provost and three bailies. Q. Does Haddington. 
any Assessor attend? — A. No. Q. Who acts in that capacity ?—A. The Town Cleric 

A. 3. None by jury. 

4. None. 

5. None. 

6. Nona 

7. None. 

8. None. 

9. None, 

Q. 10. Is the Act of Aci^oumal, 17th March 1827, in full observance in all cases?— .^f. 
Yes. Q. 2nd. Or are there petty delinquencies tried by tbe magistrates in a summary 
manner? Or in any^ form different firom that authorised by the Act of Adjournal? If so, 
specify the description of the delinquencies so tried, and the number thus disposed or 
Trithin each of the three years preceding 1st January 1836, and the extent of punishment 
awarded.—^. None, except as authorised by the Act of AdjoumaL 

11. Bail is granted in the usual way on petition. No pledges are taken. Bail-bonds 
are given m usual form. 

12. Yes, from the want of a more summary form, as in Police Courts. The expense of 
such long libels as the Act of Adjournal requires is grievous. 
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as to 

Criminal 

Proceedings^ ka* 

I. BichaT4soD, Si^ 
Haddington. 



13. Ist. Description of offences to be tried : — ^In addition to trials of petty thefts, Bttoraa 

assaults, riots, breaches of the peace, fraud and swindling, issuing of false coins, breach of ^^J^SiT^mnf^i^ 
certificates as licensed victuallers, and the like, the magistrates should be specially - ^ 

empowered to try and determine all such offences as are specified in sections 79, 80, 81, 
82, 83, 86, 87, 88, 89, 90, 91, 98, 99, 100, 101, 102, 103, 104, 105, 107, 109, 112, 114, 117 
of the present General Police Act, and also all such as are enumerated in the %th section 
of the General Turnpike Boad Act for Scotland, as far as applicable to streets in towns. 
A good many of such offences are in use to be tried by the ma^strates, as being contrary 
to established regulations of ordinary police ; and such regulations are commonly issued by 
the magistrates of the different burghs, whether the burgh has a Police Act or not ; but as 
these rules vary, and some are of doubtful jurisdiction or legality, it would be better to try 
and enumerate all that are truly necessary in a General Act, and make the competency 
imdoubted. Biiuch mischief is also occasioned from low lodging-houses for beggars not 
being under the special regulation and acknowledged surveillance of the magistrates. 
The power and mode of dealing with and punishing beggars and vagrants is also obscure, 
undefined, and ineffectual. 

2iid. The mode of trial should be less expensive. A short summary complaint should 
be substituted for the forms required by the Act of Adjournal, and one witness to execu- 
tions of service substituted for two. 

3rd. As to the extent and description of punishment, that cannot be much amended till 
more sufficient gaols or bridewells are proviaed. Imprisonment without labour is found a 
Tery inefficient punishment, at least in many eases. Hard work would suit better, and a 
longer term of confinement allowed for hardened offenders, to give some chance of 
effecting their reformation, and creating industrious habits. Fining as at present 
ought to be allowed in all cases, to reach offenders of a superior class able to pay, with- 
out utterly disgracing them by confinement, for. a first, and perhaps thoughtless offence, 
and thereby rendering them desperate. This has often been lelt as desirable in cases of 
petty thefts by young boys, able to get relieved of fines, and not otherwise of confirmed 
l>ad habits. 

14. The burgh has no special Police Act, neither has it adopted the General Police Act 
or any part of it. No attempt has been made to get it adopted. The obstacles are, that 
the adopting of the Act would necessarily give rise to an assessment and all the machinery, 
and this would be viewed with much jealousy, for hitherto the income of the burgh has 
been found adequate to pay for paving, lighting, cleaning, watering, police, &c., besides 
paying ministers* stipend and poor's assessment, and all the usual expenses of the town, 
inclucung interest on debt. Unless it be to e^ive the benefit of an extended jurisdiction 
beyond the limits of the burgh, as to watchmg, trying offences, cleaning Sec., as in the 
Act, without the necessity of assessing or electing other Commissioners than the magistrates 
and council, I have no suggestions as to amending the Police Act. The magistrales and 
council may be safely heldas Commissioners for executing the Act without other election. 



(Signed) 



JOHN RICHARDSON, 



Procurator Fiscal of the Burgh of Haddington. 



[For Schedule to this Return, see p. 280.] 



Return by Mr, WilUam Henderson, Town Clerk of Hamilton. 

A. 1. There is a Criminal Court held in this burgh. The regular Court is held once 
a-week before one or more of the bailies. The Court is held oftener when necessary. 
An assessor attends, and the town clerk acts in that capacity. 

2. See Schedule No. 1. In explanation, the town clerk begs to state, that previous 
to the Gaol Act aftermentioned cominfi^ into operation, few criminal cases, and those of 
the most petty description, were brought before the magistrates. When any cases did 
occur within the burgh, the procurator fiscal for the sheriff was apprised thereof, and 
were taken up bv him. The principal reason for this was the heavy expense attending 
the conviction of a criminal to the bursh, which the bur^h funds were unable to bear. 

3. No criminal cases have been tried before the Burgh Court by a jury. 

4. See Schedule No. 2. By an Act which received the Royal assent 28th June 1833, 
inter alia, for erecting and maintaining a gaol, court house, and public offices for the 
burgh of Hamilton, a copy of which is herewith sent, a summary form of trial for crimes 
is prescribed, where the punishment shall not exceed sixty days' confinement in the said 
ffaol, or imprisonment, accomnanied with hard labour, for a period not exceeding sixty 
days, or the fine to be imposed shall not exceed five pounds sterling. The gaol built 
under that Act was declared a legal prison in January 1836, and the summary mode 
of proceeding for crimes has since been adopted in this burgh with excellent effect. 
Between 2nd JFebruary 1836, and 1st January 1837, 92 cases have been tried under the 
Act. There were 14 acquittals, and one case was remitted to the sheriff The highest 
punishment awarded was 30 days' imprisonment The fines run from 2^. 6d. to \l \s. 
In one case only the fine imposed was 2/. The usual punishment awarded is a fine, 
varying from 5*. to 10*. or imprisonment from eis^ht to 14 days. In cases more aggra- 
vated^ the punishment is generally 30 days' imprisonment. 

5. Only one case has been remitted by the magistrates to the sheriff. 



W. HenderiMMi, Esq., 
Hamilton. 
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6. None. 

7. None. 

8. None. 

9. None. 

10. The Act of Adjournal, 17th March* 1827, has not been observed in cases before 
the magistrates. As already mentioned, those cases tried by the magistrates are of a 
petty description, and they are now tried in the manner above mentioned. Those tried 
previous to January, 1836, were done in a summary manner, and the parties brought 
before the magistrates under a complaint at the instance of the fiscal of tne burgh. 

11. Cases fjjlling under this article have been nearly all taken up by the sheriff. When 
a case did occur before the magistrates, the accused was examined, and warrant of 
imprisonment, if grounds for it, granted, till he found caution to appear under a special 
penalty. No pledges are ever taken for the appearance of the accused. The practice 
is to bring the accused before the Police Court, and dispose of it in the form prescribed 
by the Gaol Act. 

12. There are not now any inconveniences experienced in dealing with petty crimes 
in this burgh. The inconveniences were remedied by the enactment already referred 
to in the Gaol Act. 

13. I think the form of trial prescribed by the Gaol Act a very beneficial one. In my 
opinion, the authority of magistrates in such a burgh as this should not go beyond the 
power of imprisoning for 60 days, or imposing a fine of five pounds. Cases requiring 
greater punishment ought to be brought before tlie judge ordinary. 

14. This burgh has not a Police Act further than the powers conferred upon the 
magistrates by the Gaol Act. The General Police Act has not been adopted by this 
burgh, or any part thereof. A meeting was held, in terms of the Act, for determining 
whether or not it should be adopted by the burgh, but it was resolved by a large majority 
not to adopt any part^of that Act There were only about ten of the members of the 
meeting voted for adopting that part of the General Police Act authorising the sup- 
plying the town with water. I believe the principal reason for declining to adopt the 
Police Act was the assessment consequent thereon. 

The only suggestion which I would venture to make is, that in such burghs as this, 
which are not royal burghs, a burgh register of sasines ought to be established. There 
is a great many small heritable properties transferred, and it is attended with an enor- 
mous expense, in reference to the value of the properties, to search the usual register of 
sasines. This expense would be neariy all saved were there a burgh record. It would 
be a great boon in such a town as this to have a local register of sasines. 

(Signed) WILLIAM HENDERSON, 

Town Clerk. 
[For Schedule to this Beturn, see p. 282.] 



Returm 
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W 



Henderson, Esq^ 
Hamilton* 



Return by Mr, John Campbell, Town Clerk of Inveraray. 

A. 1. There is no Burgh Criminal Court : the cases are tal^en up by the county fiscal 
3. None. 

5. None. 

6. None. 

7. None. 

8. None. 

9. None. 

10. No case for the last three years. 

11. See answer to query 1. 

12. See foregoing answer. 

13. None. 

14. The burgh has adopted the General Police Act, 3 &4 Wm. IV. cap. 46, to the 
extent of supplying the town with water. 



J. Campbell, Eiq., 
Inverazay. 



(Copy Letter) 
Sir, 



Return by Mr. A. Smart, Town Clerk of Im^erbervie. 



Inverbervie, \&th Nov. 1836. 
I beg leave to return this Schedule, with such information or explanation as is 
re<|uired from this burgh, tbe magistrates of which are not in the habit of holding 
Criminal Courts. 

A, 1. There is no such Court held in Bervie. 

2. If any riot or theft is committed, or vagrants detected, the chief magistrate has some- 
times ordered oflFenders to be put in gaol for an hour or two, but more commonly all 
offenders are handed over to the sheriff, particularly when any serious crime or offence is 
committed. 

3. No jury trials. 

4. No formal punishments. 

5. No formal remits. Offenders sometimes sent in charge of town officers. 

6. None. 

S. L. 1?.— 4, 2 O 



A. Smart, Esq., 
Inverberrie. 
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a sufficient 



7. None. 

8. None. 

9. None. 

10. Answered above- 

1 1. Nothing of the kind has happened in Bervie. 

12. The fear of imprisonment in this small bur^h has always been found 
check, excepting in cases handed over to the sheriff and his fiscal. 

14. We have no Police Act, and have never taken the benefit or attempted to take the 
provisions of this Act. 

I temain. Sir, your most humble servant, 

(Signed) A. SMART, 

Depute Clerk. 



Retumt 

by Procwatori Fiscal 

aaa Tovtt Gkri(a» 

M to 

Gomuial 
Proc««dia(9i| &c. 

A. SmMrt,£tq., 
iDvcrtMflfie 



Return by Mr, Alexander Skepperd, Town Clerk of the Burgh of Imoemess, 

A, 1. There i> a burffh Criminal Court occasionally held at Inverness for the trial of 
petty offences; but dunng the three years ending 1st January, 1836, the Court oiJQy sat 
four times. Its sittings took place exclusively in 1834, during which year four cases were 
tried. Sometimes ono and sometimes two bailies sit in this court. The town clerk acts 
as assessor. 

2. The offences brought before this Court are assaults and petty thefts, and the sub- 
joined Schedule (No. 1.) shows the number and description of offences disposed of during 
the period referred to. 

3. There has been no jury trial before the Burgh Court of Inverness within the 
recollection of the reporter. 

4. In no casein which a conviction was obtained during the three years referred to did 
the punishment awarded exceed one month's imprisonment where sentence of imurison- 
ment was pronounced, or two guineas where a fine was imposed. See schedule (No. 2) 
subjoined. 

5. Till within the last few years the magistrates were not in the practice of remitting 
any cases to the sheriff for investigation or trial. In 1835, four cases of theft and one of 
assault were remitted by the magstrates to the sheriff, that they might be tried by him in 
a summary manner under the provisions of the Act 9 Geo. IV. cap. 39. 

6. In 1833, a precognition taken in a case for gaol breaking was reported to the Crown 
agent. In 1834, precognitions taken in two cases of theft were so reported; and in 1836, 
precognitions taken in two cases of assault, and in two cases of theft, were likewise 
reported to the Crown agent ; but none of these were remitted back for trial before the 
magistrates. 

7. No appeals. 

8. No Bills of Suspension. 

9. No actions of damages. 

10. In cases where formal trials take place, the provisions of the Act of Adjournal, 
17th Mai^ch, 1827, are observed; but this mode of proceeding is cumbrous and expensive, 
and it would be a great improvement if the magistrates were authorised to try petty 
offences, which call for a formal trial, in the same manner that the sheriff is empowered 
to do so under the Act of 9 Geo. IV. The magistrates of Inverness have no 
express power to try offences in a summary manner, but it is the practice of the Police to 
take persons guilt]^ of disorderly conduct during the ni^ht into custody. Some of these 
offenaers are occasionally kept in confinement in the lock-up house for twenty-four hours, 
and on others a small fine is imposed. This is matter of necessity, in order to preserve 
the peace of the town, and is sanctioned by usage. 

1 1. Every facility is afforded to parties accused of finding bail. When a person is 
apprehended on a formal warrant, obtained at the instance of the procurator fiscal, he is 
examined, and a precognition taken ; and if the evidence is considered sufiScient to warrant 
his commitment for trial, a warrant of commitment is granted. The prisoner then applies 
for being admitted to bail, and his application is granted as a matter of course on his 
finding reasonable caution. No pledges of any description are taken for his re-appear- 
ance. 

12. Very great inconvenience is felt in dealing with crimes committed in this ourgh, 
especially as regards the lighter description of nocturnal delinquencies. The magstrates 
have no power, strictly speaking, to innict punishment to any extent on petty delinquents 
in a summary manner, and the want of this power is felt as a great evil. 

13. There is gpreat room for improvement in the administration of the police of the 
burgh of Inverness. It has been mentioned that the magistrates have no power to try 
petty offenders in a summary manner ; and the want of tms power is felt as a serious in- 
convenience. It is submitted that the magistrates should receive authority from the 
legislature to try, in the most summary manner in the Police Court, all trifling offences 
against the peace and property of the community, without any tedious and formal pro- 
ceeding, as IS done in the principal towns in the United Kingdom. It is thought that 
nocturnal brawls, petty theits of the lightest description, and slight assaults, should be 
tried and disposed of in the Police Court in this manner, without any formal indictment 
or complaint, and on the evidence of the police officers or any other persons who may 
witness the offence. 

2 O 2 



A. Shepperd, Esq., 
InvemeM. 



Digitized by 



Google 



284 



APPENDIX TO THE FOURTH REPORT FROM 



and Town Clerks, 

as to 

Criminal 

Proceedings, &c. 

Alex. Shepperd,, £8q. 
Inverness. 



Returns 14. The burgh of Inverness has not a Special Police Act, and the General Police Act 

^^ J?S5!?I**^L5!!**^ ^^^ ^^^ ^^^^ ^^ ^^^^ burgh. No attempt has been made to adopt any part of the General 
Act ; and were such an attempt made, it would in all probability fail, on this ground alone 
(independent of any other), that the consent of three-fourths of the qualified voters is 
required to the adoption of any of the provisions of the statute, a majority whose con- 
currence in the present state of the burgh, it would be idle to look for. Besides, the 
provisions of that statute, so far as regards the police department, arc unsuitable to the 
circumstances of the burgh. A more summary mode of proceeding than is prescribed by 
that Act should be adopted in regard to trifling offences, and the sitting magistrates 
should be authorised to inflict a small fine or a snort term of imprisonment, without any 
formal complaint or trial. When offences of a graver character fall to be tried, it seems 
quite proper that the course of proceeding prescribed by the Act 9 Geo. IV. c. 39, should 
be followed, or that any serious case should be sent to a jury. 

The reporter may add that an Act of Parliament was passed in the year 1808, autho- 
rising the magistrates and council to improve the harbour and streets of the burgh, and 
to impose an assessment of 200/. a-year for lighting the town, that an assessment to this 
effect has since been levied, but that it is now found quite inadequate to the expense of 
this d^artment. There were no general police regulations established by this Act. 

It is also proper to mention that the town is now supplied with gas and water by a 
Joint Stock Company, corporated by Act of Parliament 7 Geo. IV. c. 112, and that for 
the lighting of the town the magistrates and council are obliged to pay out of the common 
good to this company a considerable sum annually in addition to the assessment of 
200/. authorised by the Act of 1808. 

The reporter shall only further state that the present very inadequate police establish- 
ment is supported from the common good (which is very heavily burdenea otherwise), the 
magistrates having no power to assess the inhabitants K)r any part of the expense. 

(Signed) ALEX. SHEPPERD, 

Inverness, 17 th January, 1837. Town Clerk. 

[For Schedule to this Return, see p. 285.] 



Geo. Teats, Esq., 
Inferuiy. 



Return by Mr, George YeatSy Town Clerk of Invemry. 

A. 1. There is a Burgh Criminal Court held when offences occur, before one or more of 
the bailies. The town clerk acts as assessor, and attends when wished by the magistrates. 

2. The only offences which have been brought before the magistrates for the last three 
years have been for rioting. See Table, p. 286. 

3. There have been no trials by jury. 

4. The highest punishment awarded has been a fine of 2/. or imprisonment for ten days. 
This is the only mode of punishment adopted. 

5. There have been no cases remitted to the sheriff". 

6. No precognition reported to Crown, and none remitted back for trial by magistrates. 

7. There have been no appeals. 

8. No Bills of Suspension of sentences. 

9. There have been no actions of damages raised cither against the magistrates or 
fiscal. 

10. The mode of procedure required by the Act of Adjournal, of March, 1827, is not 
observed. The cases which have occurred have been of so trifling a nature that the 
magistrates have tried them summarily : — numbers stated in Schedule, p. 286. 

11. There have been no cases where bail was ffiven. 

12. The cases being so few, no inconvenience nas occurred in disposing of them. 

13. The present system has given complete satisfaction. 

14. The burgh has no special Police Act, and the size being so small, the general 
Police Act has neither been adopted nor tried. 

(Signed) GEORGE YEATS, 

Town Clerk, 
[For Schedule to this Return, see p. 286.] 



J. Johntton, Esq.* 
Irvine* 



Return by Mr. James Johnston, Town Clerk of Irvine. 

A. 1. The bailies hold a Criminal Court at all times when necessary. No fixed time 
for holding it. Sometimes one bailie sits, and sometimes two, according to the im- 
portance of the case. The town clerk always attends, and acts as assessor. 

2. The criminal cases, in which the magistrates most frequently judge, arc, petty thefts, 
mobbing, rioting, assaults, and, in general, all petty delinquencies aad misdemeanors 
committed within burgh. When any case of a serious character occurs, the magistrates 
are in the practice of merely taking a precognition of the facts ; and with this they trans- 
mit the culprit to the sheriff of the county. See Schedule No. 1. p. 288. 

3. The magistrates have not, for many years, been in the practice of trying by jury. 

4. Fine, imprisonment, and cognizance to keep the peace, and banishment from the 
burgh^ are the usual punishments. See Schedule No. 2, p. '288. 

5. See Schedule No. 1. See also answer to query 2, p. 288. 

6. See Schedule No. 1, p. 288. 
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7. None. 

8. None. 

9. None. 

10. In general, when the case is at all important, the rules of the Act of Adjoarnal, 17th 
March, 1827, are adhered to ; but, in many cases, where the oflfences are trifling, and 
where dispatch appears expedient, the delinauents are tried in a summary way. Various 
statutory offences are also tried summarily. The following Schedule will show the number 
and description of cases disposed of in a summary manner. 



Year. 


Petty 
Theft. 


Breach 

of 
Peace. 


Fratd 

and 

Imposition. 


Petty 
Afisaulti. 


Riotingw 


Cruelty and 
Malicious 
Mischief. 


1833 
1834 
1835 


2 
4 


5 
17 

8 


1 
h 
2 


5 
6 
1 


i5 

2 


• • 

"2 



Returns 

by Procurators Fiscal 

mod Town Clerkk, 

as to 

Criminal 

Proceedings, Ac. 

J. JohnstoB, Esq., 
Inrioe. 



The highest punishment awarded during Ibese three years, upon summary actions, was 
31. I5s. of fine, or five weeks' imprisonment; but this was for a statutory offence. The 
highest punishment, in cases not statutory, was a fine of 2/. 2^. 6d. in one case, and three 
days' imprisonment in another. 

11. On the apprehension of a prisoner, a precognition is immediately set on foot, to 
ascertain the facts as far as j>ossible. The prisoner also undergoes examination without 
delay, unless, from the complexion of the case, it appears to be of rather a serious nature, 
Ib which case, the precognition being taken, the prisoner, is transmitted to the sheriff, who 
examines him at Ayr. In general, where the case is bailable, every possible facility is 
afforded to the prisoner for giving security for his appearance, unless it is meant to proceed 
at once by summary trial, in which case caution is rendered unnecessary. No such thing 
as pledges is ever allowed. 

12. S^ following the summary mode of tr3dng petty delinquents, there is not much 
inconvenience experienced in dealing with petty crimes in this burgh ; but there certainly 
would be great inconvenience were the forms prescribed by the Act of Adjournal, 17tn 
March, 1827, to be in all cases followed. Many of the petty delinquencies occurring 
within burgh are committed by strangers who could not, witn propriety, be detained untU 
all the forms in the Act of Ajdjoumai were complied with, and who, moreover, could not 
find security for their appearance. In such cases the summary procedure is always 
adopted. Besides, many cases occur which, from their very nature, require to be dealt 
with in the most summary and peremptory manner ; and unless they were so treated, the 
subsequent punishment would, in a great degree, if not altogether, lose its intended effect. 

I have always thought that it would be an immense boon to the public if magistrates 
in burghs were vested with ^eater powers than they now have to dispose of petty cases, 
both civil and criminal, and to enforce their sentences therein, in the most summary 
manner, and at very trifling expense. Crime, like everything else, has its infancy ; 
and, there cannot be a doubt that the more it is checked in tne bud, the more easily 
that delinquents are detected and brought to immediate punishment in the very outset 
of their career, the greater chance will there be of reclaiming them, and of diminish- 
inff the amount and the magnitude of crimes in general. And, withre^d to civil cases, 
although not falling within the range of the present queries, I take the liberty to say that 
I consider the law, so far as regards recovery of trifling debts, exceedingly defective. The 
fbrms and the expense of recovering trifling debts, indeed, are such as, m a great degree, 
to shut the doors of Courts of Justice against the poor ; and very numerous are the cases 
I have seen, where a poor man had to submit to lose a small debt of a few shillings, (to 
him, perhaps, of no small consequence,) merely because he was unable to advance the 
expenses of bringing the matter before a Court, which, in debts of that trifling amount, 
would be about equal to the debt itself. 

13. I have nothing additional to suggest under this head; only that it appears tome, 
that were magistrates enabled more speedily, and less expensively, to try and punish minor 
offences in their own bounds, it would tend greatly to establish and strengthen their autho- 
rity, and would be a powerfiil means of keeping down crime in their respective jurisdictions, 
and at much leas trouble and expense than at present, both to parties concerned and 
to the public at large. 

14. This bureh has no Police Act, and has not adopted any part of the General Police 
Act. The funds of the burgh are at present sulSSicient to meet its expenditure without 
exercising the powers of assessment contained in the Police Act ; and, while this is the case, 
it is feared that any attempt to adopt the Police Act would be in vain. The powers of 
magistrates, as contained in that Act, appear to be confined to those magistrates only 
whose burghs have adopted the Act, at least this is the general understanding. It would 
be desirable, I think, tnat the powers conferred on magistrates, in all matters of general 
police, by the Act alluded to, should be given to all magistrates of burghs, whether 
they may have adopted the Act or not ; and this would, in a great degree, ob^date the 
inconveniences to which I have adverted under the 12th head of these answers. 



Irvine^ 19tft Novembery 1836. 



(Signed) JAMES JOHNSTON, 

Tovm Clerk. 
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Return hy John Drysdale, Esq.^ Town Clerk of Kirkaldy. 

^, 1. A Court is held when uecessary : — no fixed days. 
3. No jury cases. 
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Suggestion. 



2. 
5. 

6. 

7. 



Return by John fVemys^, Esq., Procurator Fiscal of the Burgh Court of Kirkaldy. 

A. 1. No Act. 
See above. 
None. 
None. 

Upon a person being apprehended, if in reasonable hours, he ig examined at once, 
and sentence passed, and security taken for keeping the peace, if part of sentence. 

8. When an information is given, a complaint is presented, setting forth the oflFence, 
and warrant is granted to apprehend and bring for examination, or summoned to appear 
upon 24 hours' notice, and, upon cause shown, deky vnll be allowed, and the defender upon 
making the request, the magistrates grant warrant for citing any witnesses he may 
require. 

9. The prisoner when apprehended or summoned to appear, undergoes an examination 
which is taken down in writing by the clerk of Court, and subscribed by the declarant and 
the magistrate. The procurator fiscal examines the witnesses, but the defender has Hberty 
to put any question he thinks proper. The examination of witnesses is taken in writing, 
and read over and subscribed. The sentence, if by imprisonment, is entered in the books 
kept by the gaoler, and the depositions, &c., by the clerk. 

11. None. 

(Signed) JOHN WEMYSS, Procurator Fiscal. 

[For Schedule to this Return see p. 291.] 



Return by Samuel Wood, Esq., Town Clerk of Jedburgh. 

A. 1. A Burgh Crimiftal Court is occasionally held, but no regular day, only as cases 
occur. 

2. Thefts, petty assaults, riots, breaches of the peace, drunkenness, and other dis- 
orderly conduct. • 

3. For these many years past there has been no trial by jury. 

4. A small fine or imprisonment, sometimes to the gaol and sometimes to bridewell,— 
never exceeding thirty days. 

5. No cases have been remitted to the sheriff- these several years, although the ma- 
gistrates, were a case of magnitude or difficulty to occur, would consider themselves 
justified in making the remit. 

6. No precognitions have been reported to the Crown agent for the three years pre- 
ceding the 1st of January, 1836. 

7. No appeals taken for the three years preceding 1st January, 1836. 

8. No Bills of Suspension of Sentences have been taken to the High Court of Justiciary 
during the three years preceding 1st January, 1836. 

9. No actions of damages have been raised against the magistrates or fiscal by persons 
tried criminally before the Burgh Court. 

10. Trials have been always in a summary manner, and conducted as nearly as prac- 
ticable according to the Act Geo. IV. c. 29, being mostly for petty delinquencies. 

1 1 . Bail seldom necessary. Complaint served upon the offenaer and him ordered to 
be cited to appear and answer, and warrant granted to both parties to cite witnesses. 
Sometimes warrant to apprehend is granted; if a short delay is asked by the defender 
it is gianted. If no delay is asked, trial proceeds and case disposed of. 

12. No inconveniency. But in any alteration it may be proper to authorise magistrates 
to remit to the sheriff, and imperative upon that judfge to receive the remit; and the 
expenses attending these cases remitted ought to be paid by Exchequer, as cases sent 
to the Crown Office by the sheriff are. 

13. The present summary mode of trial seems well calculated for a small town, but the 
revenue of most of the lesser burghs being sm^l, to enable the magistrates to proceed 
with more vigour in police matters, in the trial of petty offences, the expense of doing 
so should be laid upon the county rogue-money, as most of the offenders resort from the 
county to the burghs to commit their disorders. 

14. There is no Special Police Act in this burgh, nor has it adopted any part of the 
General Police Act. An attempt was lately made to do so, but a majority of the in- 
habitants rejected it, chiefly upon the ground that there was a distinction made between 
Parliamentary burghs and other burghs. With regard to the one, that is, the Parliamentary 
burghs, there is no exemption from assessment, whether the person assessed receives 
benefit or not ; but with regard to the other burghs, those who reside within a certain 
distance from the bounds are not liable to assessment if they do not receive benefit. And 
many families within the Parliamentary bounds of this burgh who have the benefit of 
wells and springs within the district where they live, would, under the Act, be assessable 
for wells in i\ic public streets from which they could derive benefit, and* in the same way 
with r^ard to lighting and repairing the streets. 

In any alteration upon the General Police Act, there seems no good reason why Par- 
liamentary burghs should not be put upon an equal footing with the other burghs, and 
entitled to the same exemptions. 

The statutes and proclamations for the maintenance of the poor are connected with 
those for the suppression of vagrancy, and, therefore, may be properly understood as 
matters of police. The assessments for this purpose were directed to be made upon the 
means and substance of the inhabitants of the different parishes. No fixed uniform rule 
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W.lI.M'LellanKwi., 
Kircudbright. 



has, howevd*, been followed in practice in making the assessment^ one parish having 
adopted one plan and another parish another plan, and in the same way with regard to 
burffhs. In all these there is great confusion and uncertainty, and the Court has been a 
good deal divided as to the principle of legal assessment. Some of the judges having 
held that long usage was sufficient to suppose a mode evidently not sanctioned by the 
statutes and proclamations, and others having been of opinion that in parishes composed 
partly of a burg;h and partly of a landward, the burgh ancl ihe landward were bound respec- 
tively to maintain each their own poor in the same way as if they had been separate parishes, 
and of course that they behoved to make up separate lists or rolls of the poor. It has, how- 
ever, as is believed, been decided by the House of Lords, in a case from Dunbar, that in 
mixed parishes, consisting of burgn and landward, there could be only one roll of poor, and 
that the burgh and landward just formed one parish. As the effect of this decision may 
disturb the practice hitherto followed in many burghs and parishes, it seems most desirable 
that some legislative Act should be passed to regulate the matter in such a way as burghs 
and landward heritors might be at no loss how to proceed. The injustice of the present 
plan with regard to Jedburgh will appear, when it is stated that the real rental of the tene- 
ments within the burgh is about 3500/., and that of the landward part about 19,000J., and 
that the inhabitants within the burgh payjust as much for the maintenance of their poor as 
the inhabitants of the landward parish pay for their poor. 

If, in the renewal of the Police Act, it may be thought expedient to introduce any 
regulation regarding the poor, it would seem desirable that the overseers or magistrates of a 
parish, whenever a family shall come to reside in it, and with whom there is an appearance (to 
be judged of according to circumstances) that they are likely to fall a burden on the public, 
shah be invested with the power to remove them to the parish where they had acquired a 
legal settlement, unless that parish shall give an obligation in case of need to aliment. The 
justice and propriety of this will appear when it is considered that it is no uncommon thing 
for old and worn-out people, wTio are unable for hard labour, to resort to burghs and towns, 
and after lingering on at any trifling work, for which they are able for a period of three years, 
fall a burden on the burgh, or at least attempt to become so. In tliis way a lawsuit some- 
times takes place with two parishes ; and the poor are often, betwixt the two, harshly dealt 
with, — results which, if possible, ought to be guarded against. 

December, 1836. (Signed) SAMUEL WOOD, 

Town Clerk of Jedburgh, 

[For Schedule to this Return see p. 293.] 



Return by John Mitchell, Esq., Interim Town Clerk of the Burgh of Kirkwall, 

A.\, A Burgh Criminal Court has been very rarely held in this town. The sheriff sub- 
stitute being resident in the town and the procurator fiscal for the county and burgh being 
the same individual* proceedings generally have been before the sheriff. There has been 
no instance of a Burgh Criminal Court in any of the three years for which a return is 
wanted. Two or more of the magistrates preside as judges, the town clerk officiating as 
assessor. 

2. The offences have in general been petty breaches of police. As above mentioned, 
there has been no case during the three years preceding ist January, 1836. 

3. No such cases have been tried by a jury. 

4. The highest punishments that appear to have been awarded by the magistrates are, 
imprisonment for three or four days, or small fines not exceeding five shillings. But as 
before observed, there have been no such cases within the three years specified in the 
Schedule. 

5. No cases appear to have been remitted by the magistrates to the sheriff for further 
investigation or punishment. 

6. 7, 8, 9, 10, & 11. As before mentioned, there have been no cases during the three 
years for which a return is desired, nor for long previously. Though offenders have been 
sometimes apprehended by order of the magistrates, the cases have uniformly been 
brought before the sheriff. 

12 & 13. I am not aware of any inconveniences experienced in dealing with petty 
crimes in the burgh, nor do I feel warranted in suggesting any alteration or improvement, 
unless perhaps the introduction of some parts of the General Police Act. 

14. The burgh has no Special Police Act, nor has it adopted the General Police Act, 
nor any part thereof, nor has any attempt been made to get it adopted. 

(Signed) JOHN MITCHELL, 

Kirkwall 18/A November, 1836. Interim Town Clerk. 



Return by W. H. MLellan, Esq., Town Clerk of Kircudbright. 

A, I. No stated Criminal Courts are held, but a magistrate is in attendance when 
business may call him forth. The Court is held before the provost or one of the baihes. 
There is no assessor, but when the sitting magistrate is not a procurator, the town clerk 
acts as assessor. The town clerk invariably attends all Criminal Courts. 

2. See Schedule No. l,p. 295. 
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Returns 

by IVocuratorB Fiscal 

and Town Clerks, 

as to 

Criminal 

Proceedings, &c. 

W.M<Lellan,E8q., 
Kircudbright. 



3. None are tried by a jury. 

4. The usual punishment awarded is fine or imprisonment. The extent of the fine 
never exceeding 5/., and the imprisonment never exceeding two months. See Schedule 
No. 2. p. 295. • • 

5. Nil.: ' 

6. Nil. 

7. Nil. 

8. Nil. 

9. Nil. 

10. The Act of Adjournal, of the 17th of March 1827, is strictly observed in all cases. 

11. The practice in regard to bail is this: after the prisoner has been examined before 
the magistrate, it is usual in the warrant of commitment to find the ofience bailable, and 
modify the bail. When this is not done, the prisoner must employ a procurator to give 
in a petition to the Court for this purpose, on which a deliverance is immediately granted. 
In all petty cases, (and all cases coming before the Burgh Court are chiefly of this de- 
scription, the bail is moderate, and the clerk is easily satisfied. No case having 
occurred within the last 50 years in which a bail-bond has been forfeited, no pledges of 
any sort, have in any case been taken. When a prisoner is apprehended, he is, as soon as 
possible brought before a magistrate for examination. A precognition goes on at same 
time. The prisoner is either committed for re-examination or for trial, according to the 
state of the precognition and the terms of his declaration. 

12. Crimes of a serious nature are little known in this place. When they do occur, the 
case is generally handed over to the sheriff, but cases of petty delinquency are of frequent 
occurrence, and in many instances the detection and punishment of offenders is abandoned 
from fA^ ^^rp^Ti^^ of following out the machinery of the law; for instance, if a garden or 
orchard is robbed, the expense of precognition and trial is seldom under 51. The parties 
are almost always unable to pay a fine ; the expense then falls either on the private party 
or the burgh. ' I consider that the only practical remedy would be to give the magistrates 
of royal burghs power to treat such cases somewhat in the way they are treated by police 
magistrates, sucn as in the Act 3 & 4 Will. IV. cap. 46. 

13. Having the advantage of a resident stewart substitute in Kirkcudbright, we have 
never, to any great extent, felt the irksomeness of the present law as regards the powers 
of the magistrates of burghs; but it occurs to me that they ought to be intrusted with 
the same summary powers as the sheriff in dispensing summarily the penal laws. 
Unfortunately the punishments of fine and imprisonment are little dreaded ; fine is 
generally out of the question, and imprisonment is ease and comfort compared with their 
former conditions. Hard labour or solitary confinement alone are dreaded, and these we 
have no means to enforce here. 

14. An attempt was made two years ago to adopt parts of the General Police Act. It 
failed from a dread of the expense of working it in so small a place, where the inhabitants 
have never been assessed for any purpose whatever. I am of opinion that this Act could 
be beneficially introduced, and the state of the town's revenfue may in a few years force 
it on the inhabitants. Of the practical operation of the Act I can know nothing. It 
appears to me, however, that it would be quite impracticable to collect an assessment from 
a 40^. tenant. The scale appears to me to be too low. We have no special Police 
Act. 

(Signed) W. H. M^LELLAN, 

Town Clerk 
[For Schedule to this Return, see p. 295.] 



O. Thompson, Esq., 

Thomas Lees, Esq., 

Musselburgh. 

Courts. 



Offences. 



Jury. 



Return by Geofrge Thompson, Esq., Town Clerk, and Thomas Lees, Esq., Procurator Fiscal 
, of Musselburgh. 

A. 1. There is a Burgh Criminal Court. It is held sometimes on the Court days set 
apart for civil actions in terms of the Act of Sederunt, 12th Nov. 1825. At other times a 
Court is held for the purpose. The three bailies appointed under 3 & 4 Will. IV. c. 77, 
constitute the Court, occasionally all the three attend — in every case two, but the pro- 
ceedings are not held null should one of the two be occasionally absent. No other 
assessor attends but the town clerk. 

2. The general description of offences is street rioting, personal assaults, annoying of 
the burgh officers in the execution of their duty, careless driving of carriages, petty thefts, 
and garden breaking. There are also cases of shop-breaking and theft, raising money 
under false pretences, fire raising, sabbath breaking, and several instances of pocket- 
picking. The numbers in each of the three years preceding 1st January 1836 are, in 
1833, -25 cases; 1834,25; 1835,37. 

3. None of the-cases are tried by a jury, those brought forward being generally such as, if 
proved, are considered to be suflBciently punished by a small fine or short imprisonment ; 
more important cases being remitted to the sheriff, who by recent Acts (9 Geo. IV. c. 29 
sec. 19, 1 Will. IV. c. 37, &c.) possess more ample powers, and whose officers, should there 
be any thing attaching to the character of the accused, especially if the latter is from 
Edinburgh, possess the means of knowing this. 

4. The punishment awarded s generally small, from the circumstance that, there not 
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Rehirnt 
by Procurators Fiscal 

and Town Clerks, 

rmi as to 
r Criminal 

Proceedings, &c. 

6. Thomson, Esq., 
T. Lees, Esq., 
Musselburgh. 

Cases*reniitted to the 
Sheriff. 



Forms of procedure. 



Bail 



Inconveniences 
experienced. 



Suggestions. 



being a summary form of process, the person accused requires, if not liberated on bail, 
to remain in gaol for six days during the running of the induci<p. The highest punish- 
ment awarded during the three years specified was a pecuniary fine of 10^., or imprison- 
ment limited to eight days. The usual punishment is a fine not exceeding a few snillings 
or a few days' imprisonment. As before mentioned, none of the cases were tried with a 

5. The cases remitted to the sheriff for further investigation or punishment were— 10 
for stealing, one for assault, one for raising money on false pretences, three for pocket 
picking, and two for shop-breaking and theft — in all seventeen. 

6. There were no precognitions reported from the Burgh Court to the Crown agent 
during the said three years. 

7. No appeals. 

8. No Bills of Suspension. 

9. No actions of damages. 

10. The Act of Adjournal, 17th March 1827, is in full observance in all cases of import- 
ance ; but in very petty delinquencies, such as rioting on the streets by persons intoxicated, 
a short petition stating the offence and craving warrant to apprehend* for examination, 
and to have the person accused punished by fine or imprisonment is presented : a warrant 
is granted first for apprehension for examination. The magistrate frequently commits 
for further examination, which is often necessary from the state the person is in. After 
24 hours or so, he is again brought before a magistrate and liberated, sometimes paying 
a small sum towards expenses. In most of such cases, the detention for the 24 hours, or 
sometimes 36 hours, is considered a sufiicient punishment for the offence. The number 
of such cases is, for 1833, five; 1834, nine; 1835, 13 or thereby; and the extent of sums 
paid, from 3j. to \Qs, From the poverty of the individual, the money, in one half of the 
cases, is never got. 

11. The practice in regard to bail in all cases is, when the person is apprehended, and 
after precognition committed for trial, he is served with notice under the Act 1701, 
cap. 6, and is informed that he may be liberated on procuring bail for his appearance. 
If any one comes forward as security, a bond is signed in a book kept by the town clerk, 
for which, by his table of fees, he is entitled to charge 5*., including certificate. In petty 
delinquencies, if a precognition is to take place, which, from the absence of witnesses or 
otherwise cannot be done on the instant, the person accused is allowed to give bail by an 
obligation ; and where the accused is well known, he is sometimes liberated on a promise 
to appear when called for. The number of cases in which bail-bonds were signed during 
the three years were, 1833, none ; 1834, twelve; 1835, nine. 

12. One great inconvenience experienced in dealing with petty crimes in the burgh is 
the want of a power to punish summarily where they are confessed, or can be instantly 
proven. For example, a carter stole from a barn-yard a quantity of hay, and was caught 
in the act : there required to be, first, a petition to apprehend him, then an examination 
and precognition, next, service of the warrant ; after this, the preparation and execution 
of a regular criminal libel, the indudce of six days, citation of the witnesses, then the trial, 
proof taken down at length in writing, and sentence. In another case, in the course of 
one evening, six different persons were engaged in two assaults of rather a serious nature. 
The proceedings just specified, of petition, apprehension, examination, precognition, 
committal, bail, libel and execution, citation of witnesses and trial, proof in writing, and 
sentence, all required to take place in terms of the Act of Adjournal. The writings in 
the two cases amounted to nearly 90 or 100 pages, and all this in cases which were either 
admitted or could have been proven at the first examination. To remedy the incon- 
venience which this great expense and delay create, it would be desirable that the sum- 
mary powers conferred upon sheriffs by the Act 9 Geo. IV. cap. 29, and particularly § 19, 
were extended to magistrates of burghs. This is the more necessary, because from the 
increase of manufactories in the burgh, instances of dissipation and roiting are considerably 
on the increase. 

13. There is Ukewise some inconvenience felt with regard to the disposal of persons 
apprehended during the night. Late on the Saturday evenings and early on the Sunday 
mornings especially, distiurbances take place, and tne difficulty is how to dispose of the 
persons accused of these. They ought to be at once carried before a magistrate for 
examination, but it is evident that no one would accept of the ofiSce were it incum- 
bent upon him to get up at any hour of the night to dispose of every offence which 
occurs, and yet it is doubtful if, by law, it is safe to do otherwise. It seems deserving of 
consideration, therefore, whether or not there should be a legislative enactment authorisino^ 
disposal of the person accused till a time when a magisti*ate can be reasonably expected, 
without sacrificing all the comfort of his family, to attend to the case. 

In this burgh. Bridewell assessment is regularly levied from the inhabitants, who 
contribute also to the expense of the county gaol. The magistrates are, however, denied 
the privilege of committing offenders to Bridewell, and the burgh funds are taxed with 
the expense of maintaining prisoners both before and after trial. As a matter of justice, 
the inhabitants should either be liberated from the assessments, or the magistrates here 
should possess privileges similar to those of Edinburgh and Leith. 

14. This burgh has no Special PoUce Act, nor has it adopted, or attempted to get 
adopted, the General Police Act or any part of it. 

(Signed) GEORGE THOMSON, Town aerk. 

THOMAS LEES, Procurator Fiscal. 
JVovember 28th 1836. 

[For Schedule to this Return> see p. 297.] 
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Return by Mr. James Crawford^ Jun., JV. S., Town Clerk of North B€rwick, 

A. 1 . There is no Court held in this burgh, except when a complaint is made (always by 
a petition to the magistrates) regarding a breach- of the peace, or other matter of 
difference between those resident in the Royalty. It is 'generally held before the two 
baflics, but sometimes only before the first, who is chiei magistrate, and ex-officio a 
justice of the peace of the county of Haddington. No assessor attends. 

2. The petitions generally relate to petty quarrels, and they come so seldom under the 
cogniiance of the magistrates that no record is kept. The average number of complaints 
is two in the year. 

3. No Jury. ' * 

4. The highest punishment awarded is seyeral days' confinement in gaol, and sometimes 
a small f ne — seldom exceeding 10^. 

5. None. 
None. 

None. : ; : 

None. 
None. 
None.* 
None. 

12. The magistrates would prefer being freed from their duty as judges, in both civil 
and criminal matters. They have long desired ttiat ihe sheriff substitute of the county 
should hold a Circuit Court in this burgh once in every month, for judging, not only in 
criminal, but also in civil causes^ 

13. As the magistrates would prefer getting rid of this duty altogether, they have no 
alterations to propose. 

14. No polled. The inhabitants did not adopt the General Police Act. A meeting 
was held on the subject, but the number of inhabltanfe not being very great, it was 
thought that it would not suit the burgh. No suggestions to make on General Police 
Act. 

(Signed) JAMES CRAWFORD, Jun., W. S, 

9M D$cember, 1836. T»wn Clerk of the Royal Burgh of North Berwick. 
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Return by Alexander Lambert, Esq., Procurator Fisccd of Oban, 



No 



^. 1. A burgh Criminal Courtis held as cases occur, generally before both bailies, 
person attends in capacity of assessor. 

2. The offences brought before the Court are altogether of a petty nature, such as petty 
thefts, assaults not of an aggravated kind, and offences against the regulations for 

5 reserving cleanliness within the burgh. Cases of a more serious nature are left to be 
ealt with by the procurator fiscal for county. 

3. No trials by jury, of course, take place. 

4. The highest punishment awarded in the Burgh: Court is by fine of 40^., or putting 
the delinquent for a short time in the stocks, which indeed are the only punishments the 
magistraterhave it in their power to award, in consequence of there not being a gaol or 
lock-up house within the burgh where criminals might be confined. From this cause^ and 
the impossibility in many instances of recovering a fine, however small, the magistrates 
are under the necessity of dismissing a number of petty delinquents with only a repri- 
mand. 

5. 6, 7, 8; and 9. None. 

10. The Act of Adjournal not being considered to have reference to burghs of barony, 
has never been acted upon in Oban, ana all delinquencies brought bjefore the magistrates 
have invariably been disposed of in a summary manner on petition and complaint by the 
party aggrieved or procurator fiscal of the burgh, 

11. JNo d^linquenj has ever been held to bail, nor has it been the practice to take 
pledges of any sort for the re- appearance of criminals. All cases have been disposed of 
instanter. 

12. Very great inconveniences are experienced in dealing with petty crimes, as has 
already been stated, from the want of a gaol or lock-up house. It is believed that if this 
deficiency were supplied, the magistrates, with their present powers would be fully enabled 
to preserve the peace of the burgh, and to punish sufficiently all the delinquencies which 
usually occur ; but until that is done their authority must, in a great measure, be in 
abeyance ; this want is the more felt as the procurator fiscal of the county resides at 
Inveraray, 32 miles from Oban, where also is the nearest gaol. 

13. It is conceived that if the powers of the magistrates, both as respects the nature of 
the crimes tb be trieltl before them, and the extent of the punishment to be awarded, as 
well as the form of procedure, were clearly defined by a legislative enactment, much 
inconvenience would be avoided. 

14. There is no Special Police Act for the burgh, nor has any part of the General Police 
Act been adopted. No attempt has been made for that purp6se ; but it is believed that 
it would be impos8il>le to get the consent of the requisite number of rate-payers. 

(Signed) ALEX. LAMBERT, 

Procurator Fiscal of Oban. 



[For Schedule to this Return, see p« 300.] 
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'Return by G. Lang, Esq., Ttnen Clerk of Paisley. 
A. L There is a Burgh Criminal Court held in this town daily before one or more of 
the magistrates. The town clerk acts as assessor. 

2. Petty thefts, assaults, breaches of the peace, &c., and oifences against the provisions 
of the Police Act for the town are tried before this Court. 

Till the Ist current there was one establishment for the town and another for the 
suburbs, this double system of management being authorised by the Police Act. A union 
of the establishments took place at the above date, in virtue of the powers conferred upon 
the Commissioners to that effect by an Act passed in 1815, for erecting and maintaining 
a gaol and bridewell for the burgh of Paisley and county of Renfrew. This return is 
applicable only to the town. 

As required, there is given in an Appendix hereto, a specification of the offences disposed 
of during each of the t£ree years immediately preceding 1 January 1836. 

3. Only one case is known to have been tried before the Burgh Court by jury, and this 
was in 1813. The form of procedure followed was the same as that observed in the 
Sheriff Court. A copy of the form is subjoined. Mr. Dunlop, the present Sheriff of 
Benfrewshire, was then extraordinary assessor to the burgh ; and he attended the trial 
along with the town clerk, the ordinary assessor, and it is believed, charged the jury. 

4. Banishment from the town and imprisonment in gaol or brideweU are the highest 

funishments awarded in this court. Only three cases of banishment have occurred since 
818. The usual punishment awarded is imprisonment in bridewell for periods varying 
from ten days to three months. 

5. The number of cases remitted by the magistrates to the sheriff in 1833, was 42 ; 
in 1834, the number of cases was 34 ; and in 1835, the number was 57. Two of these 
cases were for rape, and the rest for theft or house-breaking. 

6. No precognitions are ever reported to the Crown agent, all serious cases being re- 
mitted at once to the sheriff for investigation. 

7. No appeals have been taken against any sentence of the magistrates within the 
period specified in the query. 

8. One case of suspension, and only one, has taken place within the same period ; and 
this was at the instance of Charles l)ebelin, for wrongous imprisonment ; and the case 
is reported by Swinton, 12th March 1836. The letters were suspended. 

9. An action of damages followed the suspension above mentioned against the magis- 
trate who subscribed the warrant, which was passed irom on payment of 20/. of damages 
and all expenses. No action of damages within the specified period has been raised against 
the procurator fiscal. 

10. The Act of Adjournal, 17 March 1827, has not been supposed to be applicable to 
Paisley, it being a burgh of barony, though possessed of jurisdiction equal to that of 
most royal burghs. In cases not taken up in a summary way, the libel is, however, drawn 
in the form of criminal letters ; the defender is served with a list of ^witnesses, and is 
cited on an inducics of six days, and the case is taken down in writing; and latterly every 
case of theft, or of serious assault, or breach of the peace, has been disposed of in this way. 
Delinquencies of a trivial nature are disposed of in a summary manner, and are followed 
by small fines. 

11. If the offence charged against any one apprehended by the police officers is of a 
trivial nature, the head officer on duty may take a pledge ror his appearance. If the 
offence is more serious, the party is detained till he is brought before the sitting magis- 
trate, who (if necessary) grants warrant to commit the party to gaol till liberated in due 
course of law. If admitted to bail, the penalty is regulated by the Court. 

12. The greatest inconvenience has been felt for many years in dealing with petty 
thefts and other offences. About twelve months ago the reporter, by direction of the 
magistrates, drew up a memorial upon the subject with a bill for remedying the defects 
com{dained of. These were transmitted to the Lord Advocate, who seemed disposed to 
take up the matter, but nothing was done. A copy of the memorial, and of the bill and 
forms is given in the Appendix. 

13. This query has been answered. 

14. There is a Police Act for the town and suburbs, a copy of which accompanies these 
answers. An amendment of this Act is about to be applied for; and, it is hoped the 
le^slature will authorise suitable forms for conducting the business of the Criminal Court, 
whether for statutory or common law offences, in a summary manner. 

The reporter deems it his duty to state that the right to the disposal of fines inflicted in the 
Burgh Court for offences punishable at common law, such as assaults and breaches of the 
peace, has been a matter of dispute between the magistrates and Commissioners of Police for 
a number of years. 

The Police Act of this burgh was passed in 1806. It would seem that, till 1823, the com- 
missioners and the magistrates went on harmoniously. The whole common law fines were 
allowed to go with the police statutory fines into the police funds, on the one hand ; and, on 
the other hand, there was paid from these ftinds to the community, from 1814 till 18^, a 
certain allowance to account of the expense of maintaining prisoners in the gaol of the 
burgh, for a period, it is believed, not exceedinj^ ten days. 

This allowance continued till 1829 ; and from 1823 till 1829 there was also paid from 
the police funds 50/. yearly, which was appliei by the magistrates in payment of the salary of 
an under gaoler. About this time the Commmissioners of Police thought proper to discon- 
tinue this annual payment of 50/., and the allowance for alimenting prisonem« 
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Page 39. 



The offices of clerk to the Commissioners of Police, and burgh fiscal, were, for some years 
previous to 1830, held by the same person. In 1829 the Commissioners appointed another 
elerk while their former clerk continued to hold the office of burgh fiscaL 

The Commissioners of Police of this date applied to the council to appcnnt the superin- 
tendent of police jmnt procurator fiscal, to prosecute offences statutory, as well as dX oommoa 
law, before the Burgh Court. The council declined appointing the superintendent, because 
such an appointment would have been an unwarrantable interference with the interests of 
their procurator fiscal, and because they did not think it proper to appoint an unprofessional 
man to the office. 

An agreement was entered into by the council and Comndssioners of Police of this date, 
by which, on the one hand, the Commissioners agreed to pay the magistrates 60/. per anaum ; 
and the magistrates^ on the other hand, in consideration of this sum, relioquisbea during tile 
existence of the agreement all right to the disposal of fixies imposed at common law for 
breaches of the peace, assaults, and other offences ; the said sum to be paid to the fiscal aad 
assessor for their attendance and fees in all cases, whether statutory or common law eases, in 
the proportion of 35/. to the fiscal, and 25/. to the assessor. 

This agreement continued in operation till December, 1831, when the Comnnssioaers with- 
drew from it, and refused to pay any part of the said sum to the magistrates ; and they, at the 
same time renewed their appUcation for the appointment of their superintendeat as joint fiscal^ 
which met with the same fa e as their first application. In the mean time the burgh fiscal 
uplifted all the fines imposed by the mamstrates at common law. 

In 1834 the magistrates and Commissioners came to another agreement, by which 40^. was 
to be paid from the police funds ; and which was divided between the fiscal and assessor for 
their trouble in attending ihe Court, in the proportion of 25/. to the former and 15/. to the 
latter. 

The Commissioners of Police again withdrew from this agreement, on the a^qxtindnettt of 
another fiscal of this date ; and that officer, like his predeoessor, with the appnrfMition of the 
magistrates, uplifted the fines in common law cases. 

Another agreement was entered into of this date, by which the fiscal was to receive 40/L ; 
but no provision of any fixed sum was made for the assessor, who accordingly recemd 40 
remuneration for his attendance, which, indeed, was seMom required during the existience of 
this agreement 

Another change in the office of fiscal took place of this date ; and a new amement took 
place between the magistrates and Commissioners, by which 50/. was to be paia to the fiscal 
and 252. to the assessor yearly; and since the junction of the two estabUshmentSt, the fiseaTs 
salary has been augmented to 60/., and the assessor's to 30/. 

The Commissioners of Police maintain that they are not bound by law or statute to pay an 
assessor ; and they have again and again applied to the Council to appoint the superintendent 
of police joint burgh fiscal, that they might thus save the allowance necessary for that 
officer also. The fines awarded under the Police Act for the town are appointed by that Act 
to 00 into the police funds under deduction of necessary expenses. The Commissioners 
maintain that as the watching of the streets is attended with a serious expense to the establish- 
ment, and as all the criminals brought before the magistrates are apprehended through tbe 
vigilance of the police oflSk^rs, the fines inflicted ought to go to the reduction of the police 
assessment. 

The magistrates, on the other hand, contend that by the Police Act of the town tbe officers 
of the establishment are bound to apprehend and bring criminals before theox without reganl 
to the imposition of fines ; that many cases of theft, vagrancy, and assault, are brought b«bve 
the magistrates, where the pimishnient inflicted is not by way of fine, but imprisonoieAt ; and 
that the Court must have the assistance of a fiscal and assessor in disposing of all cases whether 
attended with fines or not. It is further contended that, by the charters of the burgh in 
1488, 1490, and 1665> copies of which accompany these answers, the right of holding Courts 
with extensive criminal jurisdiction, and of uplifting the amerciaments inflicted in these Courts 
is conferred upon the magistrates and council ; that it appears from the records of the burgh 
that the fines imposed were annually collected by the treasurer and accounted for along with 
the revenue of the burgh, that the jurisdiction Act, 20 (ieo. II. cap. 43, did not affect the 
jurisdiction of the burgh, it being independent of any subject; and that by the Police Act of 
the burgh, it was declared that nothing therein contained should be construed to take away, 
abridge or diminish any rights, privileges, jurisdictions or powers which belonged to and were 
enjoyed by the bailies and Town Council of Paisley in virtue of former Acts m Parliament or 
Royal Charters, or immemorial usage. The feet, that allowance was madefvom time to time, 
out of the police funds> for the support of prisoners and for pajrment of an under gaoler was 
also alluded to in support of the right of the magistrates to dispose of the fines. 

The magistrates and council, while arguing that they had right to the disposal of the whole 
of the common law fines, and that the Commissioners of Police had right only to levy the 
police statutory fines, have nevertheless for some years back, as will be seen from the fovegoinff 
statement, been anxious to oome to an arrangement by which the police establishment shoula 
have the benefit of these common law fines, subject only to a deduction of an allowance to 
the fiscal and assessor for their attendance, which is now deemed indispensable. The allow- 
ance agreed from time to time to be taken was deemed iimdequate for the aswiosB of these 
officers, and this was stated in the minutes of council of 29th March 1830, whan the first 
agreement was entered into, and the allowance has indeed been taken, for the sake of 
peace. 

The reporter has thought it right to state this matter fidly, that the Royal Canuaiflsioii 
may be made aware of the ineonvenisnoe that has arisen here, and must almufs aries to the 
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public service from disputation about the right to the disposal of fines^ and may recommend 
such legislative enactment as shall appear necessary to prevent the recurrence of such an 
uaseenuy contest. 

(Signed) G. LANG, 

Paideyy 17 December^ 1836. Town Clerk. 

[For Schedule to this Return^ see p. 304.] 



Retunrby Alexander Mackenzie, Esq., Joint Town Clerk of Perth. 

A. L 2, 3, 4, 5, 6, 7, & 8. There has been ho BurgU Criminal Court held for the last 
15 years or so. Since then all the cases which have happened within burgh have been taken 
up by the procurator fiscal of the county and tried before the sheriff. Previous to that 
period, such cases as occurred within burgh, were tried by the magistrates, sometimes with 
and sometimes- without the assistance of a jury, aJs the importance of the case seemed to call 
for it. 

9, 10, 11, 12, 13, & 14. This burgh has a Special Pdice Act, and an Act amending the 
same. Mr. W. Wedderspoon is clerk of Couit, and will answer the queri^ anent the same. 

(Signed) A LEX ANDER MACKENZIE. 

)8M Nov. 1836. Joint Town Clerk, Perth. 
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Return by Mr. William Alexander, Town Clerk of Peterhead. 

Sib, Toum Clerk's Office, Peterhead, 27th Dec 1836. 

In censequence of the absence of Mr. Forbes, Droeurator fiscal of this burgh, I deferred 
answering your letter of the 10th November until his return. 

As we have no gaol in Peterhead, the queries enclosed do not apply to Peterhead, our 
magistrates not having the means of carrying tiieir warrants into execution, do not hold a 
Criminal Court I may mention that Mr. Frederick Hill, having been here some months 
ago, examined our '* Black Hole,'* and suggested certain improvements to be made on it and 
part of the town house, which, on bein^ done, he has aereed to recommend its being legalized. 
Our burgh has a Special Police BiU, and ne part of the General PoHoe Bill has ever been 
adopted. 

I am Sir, 

Your most obedient, 
(Signed) WILLIAM ALEXANDER, 

Wm. WaddeU, Esq., Secretary, Town Clerk. 

Law Cemmiesion Chambers, Edinburgh. 



W. Alexander, Eiq,. 
Peterhead. 



Return by Alexander M'Oibbon, Esq., Town Clerk of Queens/erry^ 

A. I. A Burgh Criminal Court is held ; but as the place is small^ there are very few 
cases, and therefore a Court is convened any day of the week, as a case occurs. One bailie is 
competent ; but commonly two, and sometimes tlie whole three attend. The derk is the 
ordinary assessor. But when any difficulty occurs^ referenee is made to Donald Horae, Esq., 
writer to the signet, who is ehosen annually assessor. 

2. The only criminal cases brought before the bailies are those of a trifling nature, such as 
slight breaches of the peace. Cases of a graver nature are sent to the procurator fiscal of 
the coumty. 

3. None of the causes have been tried by a iury. 

4. The usual punishment awarded is a small fine. 
•5. The Appendix vrill answer this. 

6. No precognitions have been taken befofe the magistrates during the last three years, — 
the sheriff takes them all. 

7. No appeals have been taken. 

8. NoBiAs-of Suspension have been taken during the said three years preceding 1st 
Januan^ 1836.* 

9. No complaint or actioii of damages has been made or raised against the magistrates or 
their fiscal by any person. 

10. All the criminal cases brought before the magistrates are tried in a sununary manner. 

11. In' case^ where any suspicion otmeditationefugcB occurs, caution fie judicio sisti under 
a small penalty, usually 100 naarks Scots, is awarded ; and when a fine is awarded, caution to 
keep the peace for a short period, usually for twelve calendar months, under a penalty, 
usualljf 100 marks, is added to the fine. 

12. No inconveniences ever occur in our practice. It has met general approbation, even 
from the persons tried, during the 24 years the present clerk has ofl£uated. 

13. Our practice could noi be improved so &r as occurs to us. 

14. Our buTffh has no Police Act ia special, nor did our magistrates adopt the General 
Police Act (3 & 4 Will. IV. c. 46). We have no suggestions to make as to amendments fit 
to be made thereon. 

In 1833 there was onk one criminal complaint for a man keeping a dog toho had bitten 
several persoM ^ t e l tl a d priwtefy^ — so convictiaii. 



A. ITGFibbbn, liq.^ 
Queenefeny. 
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In 1834 there were only two criminal complaints for petty riots. In the one a fine of 
St. 6(2., and in the other a fine of 6^. 6d., were awarded. 

In 1835 there was only one criminal complaint for a petty riot, which was settled privately 
by the party accusjsd paying 7s. 6rf. of expenses. 

Of course there were no Appeals to the Circuit Court, no Bills of Suspension of sentences 
taken to Court of Justiciary, no precognitions reported to the Crown Agent, and no cases 
remitted by Crown Counsel for trial before magistrates. And the fines being paid, no im- 
prisonment. 

(Signed) ALEXANDER M'GIBBON, 

Queensferry, 6th Dec. 1836. Clerk. 

Return by J. W. Macqueen, Esq., Toum Clerk of Sanquhar. 

A. 1. No Burgh Criminal Court is held. 

2. See Schedule No. 1, p. 306. 

3. None. 

4. See Schedule No. 2, p. 306. 

5. 6, 7, 8, and 9. None. 

10. Act of Adjournal not in full observance ; the petty offences specified in Schedule 
No. 2 all tried by the magistrates in a summary manner, and in a form different from that 
authorised by said Act. 

1 1. A prisoner upon apprehension is carried before a magistrate, who immediately disposes 
of the case, so that bail is scarcely ever necessary. 

12. No great inconveniences are felt, 

13. None. 

14. Our burgh has no Special Police Act, nor has it adopted the general one. No attempt 
has been made to get the latter adopted, it being well known that an overwhelming number 
would vote against its adoption in whole or in part. 

. (Signed) J. W. MACQUEEN, 

Sanquhar, 15th Nov. 1836. Toum Clerk. 

[For Schedule to this Return, see p. 306.] 
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Return by Charles Grace, Esq., Town Clerk of St. Andrews. 

A. 1 . Criminal Courts are held within the burgh. They are held as often as offences 
of a criminal nature occur. The provost and bailies are the judges. On some occasions 
one of the bailies officiate as sole judge, and at other times, two or more. The only 
assessor is the town clerk, who attends on thesej occasions, and on legal points where his 
opinion is required advises the bailies. 

2. The offences in practice brought before the Burgh Court are breaches of the peace* 
assault, theft, and reset of stolen goods, and other trivial offences competent to be judged 
of in the inferior courts ; but any case of a serious nature which has occurred here in the 
recollection of the present town clerk has been immediately reported by the bailies to 
the sheriff of the county, who usually issued his warrant for carrying the offenders from 
the gaol of this burgh to the county gaol ; and these cases have been disposed of by him 
or reported to the Crown Counsel. 

3. rlone of the offences have been tried by a jury in this burgh, but in certain cases, 
which are specified in the Schedule, the offenders were transmitted to the sheriff of Fife, 
and tried by a jury charged by the sheriff, as stated in the answer to the preceding 
query. 

4. The highest punishment awarded in the Burgh Court of St. Andrews has been 
imprisonment for a limited number of days. The usual punishment awarded is imprison- 
ment, varying according to the nature of the offence committed, from one to ten days ; 
and in other cases, the offenders have been fined in small sums to the procurator fiscal, 
found liable in the expenses incurred, and ordained to be liberated on their finding 
bail for keeping the peace, or for their good behaviour. 

5. The number of cases remitted by the magistrates to the sheriff for further examina- 
tion, investigation, or punishment, during the last three years is eight, viz., two for a breach 
of the peace, two for theft and petty assault, one for abstracting money, and three for 
theft and reset.' 

6. No precognitions have been reported to the Crown agent during any of the three 
years preceding 1st January 1836. 

7. No appeds have been taken to the Circuit Court within the three years preceding 
1st January 1836, the cases which occurred during that period not having been of a 
serious nature. 

8. No Bills of Suspension have been taken to the High Court of Justiciary during the 
three vears preceding 1st January 1836. 

9. No actions of damages have been raised against the magistrates, or their fiscal, by 
persons apprehended or proceeded against criminally before the Burgh Court during the 
three years preceding 1st January 1836. 

10. The Act of Adjournal, of 17th March 1827, has in no case been acted upon in the 
Burgh Court here, the offences having been generally of a trivial nature, and such as were 
more flagrant having been reported to and (usposed of by the sheriff of the county. The 
ordinary rule by whidi the magistrates have mvestigatcd "petty delinquencies which have 

S. L. R.—4. 2 R 
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Charlat Grace, Ki4*» 
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occurred m the burgh, has been by petition for precoenition, presented to them by, and Betant 

in name of the procurator fiscal of the burgh for the public interest, and on wmch a ^ Proeormton fiiesl 
warrant is granted by one or more of the magistrates; (generaBy only by one) to the "^ '^^^^ Ckifa, 
town officers, to search for and apprehend the persons accused, and to bring them before 
any one of the bailies for examination ; and if tne nature of the offence charged, and the 
precognition led in regard to it warrant the committal of the offender until the precogni- 
tion is concluded, warrant is accordingly granted for his commitment to gaol for further ex- 
amination, or until liberated in due course of law.. In some cases the person so committed 
has been allowed to find bail for his re-api>earii!ff when 6alled on, and he has been fined 
in a small sum to the procurator fiscal, ana found liable in the expenses of the precog- 
nition. In other cases, where the offender, from poverty, could not pay such fines or 
expenses, he has been subjected to imprisonment for a period of from one to eight days, as 
the extent and circumstances of the offence charged seemed to the magistrate to call for. 

11. The practice in this burgh, in regard to bail in* cases disposed of by the magistrates 
proceeding u|M>n a petition for precognition in a summary way, is, a bond subscribed by 
a sufficiently responsible person or persons along with the offender, binding him to appear 
and answer to any action or criminal process to be instituted against him by the public 
prosecutor for the offence charged against him before the«magistrates at any time within 
six months, and in some cases within three from the date of said bail-bond, and that 
genendlr un<|er arpenalty of one hundred marks Scots, although in one or two cases iJ^e 
penalty has been extended to ten pounds sterling. 

On the apprehension of a prisoner, he is immediately brought before the magistrates, 
or one of theur number, for examination. If he admits the charge preferred against him, 
and the offence is of a trivial nature, he is repriioanctpd bgr the magistrate presiding, and 
is generally allowed to go at liberty upon paym^ the expenses incurred. If the charge is 
denied, and it becomes necessary to proceed with a precognition to substantiate it, the 
offender is sometimes committed for further examination, and if, as most frequently 
happens, he is unable to pay any fine or expenses, he is liberated by the authority of the 
magistrate by whgse warrant he is committed, after suffering imprisonment for a few days, 
varying from one to eight, and in some cases ten days ; but if the offences have been of a 
serious nature (which rarely happens here), the case is reported to the sheriff, and by him 
taken up. No verbal or other pledges of any sort have been taken or allowed to be 
taken for re-appearance (excepting caution by oail-bond) where the circumstances of the 
case warranted the committal of the offender, 

12. There are no inconveniences experienced iQ dealing with petty crimes in the burgh 
of St. Andrews. 

13. In answer to this query, I cannot presume to suggest any alterations or improve- 
ments of a jgeneral kind on the subject of Legislative Enactment. I may, however, after 
28 years* ;offic}al ejqperience, state my conviction that offences which require to be tried by 
a jury^ can, with much greater efficiency^ be proceeded in before the sheriff depute, or suIh 
stitute of ^e county, than in any Burgh Court in Scotland ; and if facilities were afforded 
for the apprehension and interim commitment of offenders in the burghs, either to the 
magistrates or other competent person or persons, it might (as recommended by the 
Royal Municipal Commissioners) be proper to reUeve magistrates of burghs, except to the 
extent above mentioned, of their criminal jurisdiction altogether, and to transfer the same 
to the sheriffs of counties, who, from their le^al knowledge and experience, may, without 
the slightest reflection on the talents, integ^ty, and conscientious anxiety of the magis- 
trates of burgltis tQ discharge their duties as judges, be supposed more competent to the 
discharge of such duties in a manner calculated to attain the ends of justice, and more 
satisfactory to the pubHc. 

In general the offences specified in the annexed Schedule have been very trivial in 
their nature, and in many of these the parties, after being apprehended, have paid a small 
sum by way of fine to the procurator fiscal, who did not deem it his duty to proceed with 
the cases further than obtaining the warrant of apprehension and consequent examination, 
although from the number returned in the Schedule, which embraces all the criminal 
petitions presented, however trivial the offence, it mi&^ht be inferred that the extent of 
crime here was considerable, yet this is happily not the case, and many of the actions 
were immediately settled, or abandoned, without being judged of by the magistrates; had 
they been at all of a flagrant nature, they would Imve been visited with more severe 
punishment. 

The fiscal of this burgh being at present at Newcastle, it is not in the power of the 
town clerk, for the cause above stated, to make an accurate or satisfiu^tory return to 
that part of the Schedule which refers to the amount of fines levied during the three years 
specified. A return by him on this head will, however, be made out and forwarded as 
supplementary to this, so soon as he comes home. 

14. This burgh has no Special Police Act, nor has it adopted the General Police Act, 
3 & 4 WilL IV., cap. 46, either totally or partially. The magistrates have expressed a 
wish that it should oe adopted in part, but no attempt has been made to do so, as a con- 
siderable proportion of the proprietors and occupiers of burgage property are understood 
to be opposed to it, conceiving that the funds of the burgn, and tne dividends arising 
from funds left bv the late Dr. Bell for permanent and public improvements in the city 
are sufficient to dfefray the expense of police, and to render any compulsory assessment for 
that purpose unnecessary. 

(Signed) CHABUBS GRACE, 

St. Andrew, 96M Nmember, 163& Town Clerk. 
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Supplemental Return by Charles Grace^ Esq,^ Toton Clerk of St. Andrews. 

Return of Fines paid to the Fiscal of the Bur^h of St. Andrews in Supplement to the Return by Procuraton Fiscal 
made by the Town Clerk of the said Burgh. *»d Town Qeriu, 

Fines, 



Years. 


5s. and 
under. 


20f . and 
above 5«. 


5/. and 
above U 


Higher 
than 5/. 


Remarks. 


1833 


• • 


4 


• • 


* • 


• « • • 


1834 


• • 


12 


• • 


• • 


■' • • • 


1635 


• • 


3 


• • 


• • 


• • • • 



St. Andrew f^ bih December ^ 1836. 
The above Return is made from information fbmished by the procurator fiscal of this burgh, who 
is at present in England, and may be detained there for some time, and the same is therefore 
reported by — 

(Signed) CHARLES GRACE, 

Town Clerk. 



as to 

Criminal 
Prosecutions, &c 



Charles Grace, Esq.* 
St Andrews. 



Return by William Galbraith, Esq., Town Clerk of Stirling. 

A. 1. A bailie sits every morning through the week at eleven o'clock, to hear and decide 
on all cases of petty delinquencies that may have occurred during the preceding night, and 
are reported to him by the sergeant of the town guard. Snould any complaints be 
brought forward at the instance c? a private individual, he also takes them up and decides 
upon them. The four bailies take this duty in rotation weekly. The bailie, in cases of 
any difficulty, calls for the advice of the town clerk, as assessor, but he does not attend, 
excepting he be so required. 

Since the reporter was appointed town clerk in 1820, a very few cases have occurred of 

Erosecutions at the instance of the burgh fiscal against persons guilty of keeping disorderly 
ouses and aggravated assaults. In these cases the provost and two of the bailies, being 
a majority of tne magistrates, sat as judges, and the town clerk attended as assessor. 
These proceedings were found very troublesome and expensive, and therefore, since the 
passing of the Act authorising criminal cases to be brought in a summary manner before 
the sheriff, when such cases have occurred, tliey have generally been reported to the 
procurator fiscal for the sheriff, who has taken them up, and had them decided by that 
magistrate. 

2. The cases brought from day to day before the sitting bailie, are those of petty riot, 
assault, disorderly conduct on the streets, and such others as usually occur in a large 
town. No record of them is, however, kept, and therefore it is impossible to state the 
number and description of offences disposed of during the period mentioned in the query; 
and during that period no prosecutions have been carried on at the instance of the fiscal. 

3. There are no trials by jury. 

4. The only punishment imposed by the sitting bailie is a fine, which rarely exceeds 
2«. 6d. or 5s., and the reporter is not aware of any above a guinea. Should the party not 
be ready to pay at the time of the decision, he is ordered to be detained until he raise the 
money, out should he not be able to do so in the course of the day, he is in the afternoon 
permitted to go at liberty. 

In the other cases, at the instance of the fiscal, a punishment of 30 days 'imprisonment 
has been awarded ; and, in one case, a fine of five guineas — this before 1833. 

Prior to the passing of the Act, some years ago, depriving judges of the power of 
banishing persons from their respective jurisdictions, it was a very common practice in this 
burgh, wnen very disorderly persons and vagrants were brought before the bailies, to get 
them to subscribe in a book kept for the purpose, an admission of their offence, and a 
consent to be banished from the burgh. The bailie, upon this unico contextu, pronounced 
a deliverance, banishing them accordingly, for a longer or shorter period, with certification 
that if they should be found within the burgh during that period, they should be committed 
to prison mr a specified time, and then banished under more severe certifications. This 
power in the magistrates was found very useful in practice, and there were few cases where 
the parties returned from banishment within the time specified. One or two cases did 
occur^ however, after 1820, and the parties were apprehended and committed to prison, 
. one of them for the period of four weeks. 

5. — ^The number of cases remitted by the magistrates to the sheriff's fiscal and prosecuted 
by him before the sheriff during the three years preceding 1st January 1836, is seven. 
In four of the cases there were two defenders, so that the individuals prosecuted amounted in 
all to eleven. Three of the cases are for assault, one of them for assault and mobbing, and 
three of them for theft. 

6. — No precognitions have been reported from the burgh to the Crown agent during the 
period stated in the query. 

7. — No appeals have been taken to the Circuit Court of Justiciary from decisions of the 
magistrates during the aforesaid period. 



W. Galbraith, Esq., 
Stitliog. 
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' B«tanis 8.-*No Bills of Suspension of the magistrates^ sentences have been taken to the High Court 

bj ]^oeiizatoi» I^al of Justiciary during the said period ; nor 
aadXovnCer , g — Have any actions of damages been raised against the magistrates or their fiacd by 
persons tried criminally before the Burgh Court. 

10. — In cases brought by the fiscal before the magistrates^ the Act of Adjournal, 17th 
March 1827, is observ^. The remainder of this query is answered in the answers to queries 
1 and 2. 

11. — ^When a prisoner is apprehended, he is detained in the guard-house until the usual 
hour for the sitting bailie holding his Court. Should he be apprehended late in the after- 
noon, or during the night, the sergeant of police has the power, and is in the practice, of 
taking a pledge in money, or in some article of value, for the party's re-appearance. The 
amount is left to the discretion of the sergeant, according to the nature of the offence. Should 
the sitting bailie be of opinion, when a case is brought before him, that it shotdd go to the 
fiscal, application is made to that officer, who then proceeds by written complaint ; and if the 
proceedings cannot be immediately followed up, the party is allowed to go free on 
granting bail under a penalty commensurate to the offence charged. But as formerly stated, 
cases of this kind are few, the sheriff's fiscal being in the practice of taking up, at 
the request of the magistrates, such cases^ and getting them decided summarily by the 
sheriff. 

12. — Great ineonveniency is felt in dealing with petty crimes within burgh, arising from 
the want of power in the magistrates to punish summarily. In many cases, when the magis- 
trates are desirous to punish by a few days' imprisonment, they are prevented doing so by the 
cumbrous and expensive proceedings pointed out in the Act of Adjournal, and they are of 
such a petty description that the sheriff's fiscal would not be warranted in taking them up. 
They are therefore obliged to have recourse to fining the parties ; but again this is often of 
no avail, from the delinquents having no money to pay. In consequence, petty offences 
frequently pass unpunished, because when the magistrates really know when the parties are 
before them that they have no money, they can only reprimand them, threatening them if 
they be guilty of similar offences, they will be prosecuted by the fiscal ; and even where the 
parties have money, but are unwilling to pay the fine imposed, there is no summary mode of 
compelling the payment. Many delinquents are perfectly aware of this situation of matters, 
and therefore they contrive to get off with no punishment, but the detention of a few hours in 
the mard-'house. 

13. — ^When the queries under answer were transmitted to the reporter, he consulted with 
the procurator fiscal for the burgh on the matters contained in this query, and that officer 
undertook to write out the result of their deUberations. He delayed to do so, however, bota 
time to time, until the Bill was brought into Parliament last session for amending the laws 
relative to Municipal Corporations in Scotland. This bill contained regulations for the esta- 
blishment of a system of police in the burghs, and granted summary powers to the magistrates 
for the punishment of petty crimes, that so completely met the views of the fiscal and the 
reporter, that they conceived it unnecessary to make any suggestion tx> the Commissioners. 
The only thing tnat appeared deficient to them was, that the summary powers were in a 
great measure confined to the provost or chief magistrate. Now they conceived that these 
powers should have been granted to all the magistrates, when sitting in regular Courts, and a 
communication to this effect was made to Lord Dalmeny, member for the district of burghs. 
The suggestion, however, did not appear to have been attended to, as no alteration in this 
respect was made on the bill in its future stagey. The reporter would, however, strongly 
recommend that in any measure to be brought in, in the ensuing session, the bailies should 
have the same jurisdiction as the provost ; and he speaks from his own experience in stating 
that there is no probability of any bad use being made of these powers ; while at the same 
time it would be attended with the greatest ineonveniency if the provost was the only perscm 
who could competently punish summarily cases of delinquency occurring within bur^h. 

14. — ^The, burgh of Stirling has no Police Act ; nor has it adopted the General Police Act, 
or any part of it. Attempts were made to have it adopted ; but on a private investigation, it 
was found that it would be impracticable to obtain the consent of the requisite majority. The 
reason of this is that in Stirling there is no local tax for police or anything else, and therefcNre 
many individuals were found oj^sed to a law which would make them liable in an assess- 
ment. At the same time there can be no doubt that an improved system of police is very 
much wanted, and as the common good is totally unable to bear the additional expense of a 
proper police establishment, an assessment will become necessary, and ought to be enforced 
without making it requisite to obtain the consent of the persons specified in the Gren^al 
Police Act. 

(Signed) W. GALBRAITH, 

Stirling, 2&th August, 1837. Town Clerk. 

[For Schedule to this Return, see p. 311.] 
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312 APPENDIX TO THE FOURTH REPORT FROM 

Retarns Return bif James H. Ross, Esq,, Town Clerk, and Winsate Robertson, Esq., Procurato 

br Procurators Fiscal -^ ' !?• / ^i^ 

mnd Town Clerks, . Fiscal of Stranraer. 

as to ^. 1. A Burgh Court is held, but Tiot at any stated or fixed periods, — just as occasion 

Proc2d™'°*'&e. "^^y require, — before the bailies of the burgh, both of whom attend, or the provost and 

J^' one of tlie bailies. The clerk is considered assessor, unless one of the bailies happens to 

Jamei H. Ross, E^q^ be of the legal profession, which has not often occurred. 

W. Robidson, Ksq., 2. The descriptions of ofiences in practice brought brfore the Burgh Court are, 

'*"'**'' assault, breach of the peace, riot, petty theft, and the like. The number and description 

of ofiences disposed of during the three years preceding 1st January 1836 are specified 

in Schedule No. 1. 

3. None tried by jury. 

4. The- highest punishment awarded in the Burgh Court by the bailies, during the 
aforesaid period, is imprisonment for nine days. The usual punishment awarded is im- 
prisonment, or imprisonment and caution to keep the peaoe. 

5. None. 

6. None. 

7. None. " 

8. None. 

9. None. 

10. The Act of Adjournal is in observance in all cases. 

1 1. The practice with regard to bail is, that the party apprehended is entitled to pre- 
sent a petition for liberation on bail, and he is allowed 48 hours to obtain that bail ; and 
in the mean time, if not actually lodged in gaol, is kept in custody of an officer. If the 
bail-bond ofiered by the accused be satisfactory, the clerk certifies so, and the prisoner is 
set at liberty. No pledge of any sort is ever allowed to be taken for re-appearance. 

12. There are inconveniences felt in dealing with petty crimes in this burgh. The 
Royalty, within which only the jurisdiction of the bailies extends, forms but a portion of 
the town, and delinquents aware of this frequently escape on that account. The 
formalities and technicalities of ordinary crimmal procedure are inconvenient. The 
expense is considerable ; and before the fiurgh Reform Act passed, the procurator fiscal 
was generally some shopkeeper who knew nothing whatever about criminal procedure. 
And where a burgh is placed in the peculiar situation of this one, having no funds or 
revenue to answer the amount of ordinary annual exigencies, particularly the heavy 
aliment of county prisoners after conviction, the public suffer on many occasions without 
redress. The justices of the county sometimes take trial of petty crimes committed in 
and around this burgh, but there is a minute on their recoras (a copy of which is fiir- 
n ished to all their fiscals) bearing that he is not to take up any cases of petty criminal 
delinquency, unless the party aggrieved and complaining pays, or finds surety to pay, the 
whole expenses, so as to relieve the rogue-money ftmds. 

We are humbly of opinion from our experience in these matters in this burgh (the 
population whereof, with the suburbs, is now about 4000, and yearly increasing), that 
the General Police Act ou^ht to be made imperative, with sufficient powers to assess for 
the expenses of apprehending and punishing delinquents, and for their aliment whilst in 
prison. The jurisdiction should comprehend the suburbs, if not the whole Parliamentary 
boundaries. 

13. We are humbly of opinion that the Police Act, if imperative, would answer all the 
purposes for checking ordinary minor crimes. 

14. This" burgh, as already noticed, has no Special Police Act, nor has it adopted the 
General Police Act, or any part thereof. An attempt was made to get it in part adopted, 
and the procedure was regularly gone through for that purpose, as pointed out by the 
Act, but at the meeting held in terms of the statute (10 March 1836) it was carried by a 
majority of eleven " that no part of the said Act be adopted by this meeting." The con- 
seauence is an inefficient police, and a most inadequate supply of water. 

We have not at present any suggestion to make as to amendments fit to be made on the 
-General Police Act. 

(Signed) JAMES H. ROSS, Town Clerk. 

WINGATE ROBERTSON, Procurator Fiscal 

[For Schedule to this Return, see p. 313.] 



Return by Alexander Taylor, Esq., Town Clerk of Tain. 

A. Taylor, Em., ^' *• There is no regular Burgh Criminal Court. Before the passing of the Act of 

j,^^ ' Adjournal, 17th March 1827, any one or more of the baihes, with the assistance of the town 

clerk as assessor, disposed summarily of any petty offence which occurred within the burgh ; 

but since then there has been no trial before the Burgh Court, either under the Act of 

Adjoumal or otherwise. 

2. The cases which were in use to be tried before the Burgh Court were principally for 
petty theft, rioting, &c. There have been none within the three years specified. 

3. None have been, tried by jury, either before the Act of Adjournal, or since. 

4. Before the Act of Adjournal the highest punishment used to be a few weeks' imprison- 
ment. There have been none since. 

5. None are remitted by the magistrates to the sheriff, but in consequence of the Act of 
Adjoumal requiring such foruial proceedings, all the ofiences within bwgh have, with the 
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314 APPENDIX TO THE FOURTH REPORT PROM 

exception of one or two cases, been investigated and jtried by the sheriff^ without a remit from 
^^nSiTO^i A?** ^® magistrates. In one case, in which the precognition was, taken before the magistrates, 
^i^ ^ and which was reported to the Crown agent, Croi^n Counsel remitted it for sumaiary trial 
CruoiBal to the fiberiff. 

. P*©cie^ngt, ftc. ^ Qng ,^^^3 reported. None were renotted for trial before the magistrates. 

A^T^rU^V^ I' Ntne. 

T4Kbu SL None. 

9. None. 

10. Answered under Article 1. 

11. As already said, there have been no trials. In the few oases in which a prisoner has 
been committed by the magistrates before trial, they acted on the rules of the Act, 1701, in 
remrd to bail, &c. 

12. Petty crimes have frequently been passed over altogether, in consequence of the 
dittculties which the Act of Adjournal has thrown in the way of punishing them. The 
remedy which we would suggest is, that the provbions of the Acts 9 Geo. I v. cap. 29 and 
1 Gul. IV. cap. 37, in regard to summary trials before* the sheriff, should be extended to the 
Burgh Court. We humbly think, too, that in cases where no more than thirty days* imprison- 
ment, or a fine of 51. is concluded for, it should be left to the discretion of the magistrates, 
whether the accused sho jld be entitled to have the trial adjourned for two days, in order that 
he may be served with a copy of the libel. 

13. In addition to what we have said under the last head, we have only further to remark, 
that the possession of a more extensive jurisdiction than would enable the magistrates to take 
cognizance of all cases which might occur under the summary form already suggested would 
not be useful, as the more serious cases might all be tried by the sheriff. 

14. There is no Special Police Act, nor has the General Police Act been adopted. A 
meeting of the inhabitants was, in 1834, called to consider whether it should be adopted ; but 
the motioti was negatived, partly on account of the expense, and partly because it was dreaded 
that the Commissioners of Police and the magistraites might come into colhsion. 

[For Schedule to this Boturn, see p. 315.] 
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QUERIES TO BE ANSWERED BY THE CLERK OF POLICE, OR 
THE FISCAL OF THE POLICE COURT OF THE BURGH OR 
TOWN OF 



1. Wbat is the date and currency of the sabgkting Police Act ? If you can spare a 
copy, tmmmit one. 

2. Does the Pblice Court exercise the fuU powers conferred upon it by its Act ? Or 
are any of these iu abeyance? Answer this query fully and articulately. 

3. Specify, in separate columns, the number and description of offences disposed of 
during eaeh of the three yetrs pfeceding Ist January 1836. State also what has been 
die greatest number of cases disposed of in any one day. 

4. Fill up the annexed Schedule with the nature and description of punishment awarded, 
so far as applicable, and add any remarks which occur. 

5. What is the number and description of cases remitted to the sheriff for further in- 
vestigation or punishment ? 

6. Specify, in each of the three years preceding Ist January 1836, the number of Bills 
of Suspension of sentences taken to the High Court of Justiciary, and the class or de- 
scription of cases, and the result of each Bill. 

7. What is the practice in regard to bail ? Describe particularly what is dofie upon 
the apprehension of a prisoner, and the &cilities afforded him in finding bail, and how it 
is given, and if a pledge of any sort is allowed to be taken for re-appearance. Mention 
particularly the rule laid down or practised. 

8. Describe fully and articulately the steps preparatory to the prisoner being put upon 
his trial. Does he receive a copy of the charge against him, and, if so, how long before ? 
Has he the power of putting off his trial, on cause shown, and whether before or after the 
examination of the witnesses for the prosecution, and has he a compulsitor for bringing 
up his witnesses ? In what proportion of cases have prisoners had professional assist- 
ance? 

9. Describe particularly the mode in which the trial is conducted from its commence- 
ment till sentence. Who examines the witnesses, and interrogates the prisoner? Is 
there any note of the evidence given by the witnesses preserved, and> if so, by iriiom 
taken ? How, and in what shape, is the record kept and preserved ? 

10. Are there any inconveniences experienced in the working of your Act as regards 
the apprehension^ detention, form of trial, commitment, and mode of punishment of 
prisoners, or otherwise? If so, specify them, and mention any alterations or remedies 
which your experience may have suggested. 

11. Have any actions of damages been brought on account of proceedings under your 
Act ? If so, state the particulars of each case, against whom brought, and the fate of the 
aeiion. 

12. Transmit copies of the forms adopted by you in libelling a charge, and preserving 
a record of the conviction and sentence of the prisoner. 

Law Commission Chambers^ 
Edinburgh, IQtk November 1836. 



Queriei 



Scbedale No. 1. 



Schedule No. 2. 
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'iteturM.^ Rehfm by William Davie, Esq., Assessor of the Burgh and Police Courts of Glasgow. 

war "dT* Sia (Copy Letter.) 
^^gJJI^ ** William Davie, Esq., to William Waddell, Esq., Secretary to the Law Commission. 

Sir, Council Chambers, Glasgow, I8th January^ 1837. 

I enclose the Returns required for the Law Commission, relative to the procedure, &c., 
in police and criminal cases in this burgh. The frank will not admit of a larger padiage, 
ana I therefore send by the fmail a jparcel containing a paper of observations and sug- 
gestions in reference to the returns. In the close of the paper I have made an apology, 
which I hope may be deemed su^cient for the unavoidable delay of this communication. 

The paper is already rather long ; but there are two particulars which I beg leave here 
to sugffest. One is provision for the appointment of special constables in burghs, and 
the other is an imperative measure for the erection and regulation of magazmes for 
gunpowder belonging to dealers in that article, a matter which has long occasioned great 
anxiety to the magistrates of Glasgow, and which they have hitherto unsuccessfiillv 
endeavoured to get accomplished, to avert the catastrophe of explosion, which is much 
to be apprehended, from the manner in which it is represented gunpowder is secreted in 
large packages in dwelling houses, cellars, and other insecure places, for the purpose of 
evading detection. Grunpowder, as may be supposed, is in great demand, not only for 
use around Glasgow, but also for shipment at the harbour ; and, excepting in the garrison 
and for military purposes, there is no magazine within twenty miles of the city, and none 
at all under the controul of the magistrates, or accessible on their order. 

I am, Sir, 
Your most obedient humble servant. 



Police Court. 



William Waddell, Esq,, (Signed) 

Secretary to Law Cammission, ^c, ^c. ^c. 



WILLIAM DAVIE, 



[Follow the Returns referred to in the foregoing Letter.] 

Return as regards the Police and Burgh Courts of Glasgow. 

Police CouRt. 

A. 1. The subsisting Police Act for the burgh of Glasgow was passed in 1821, and 
expires at the termination of next session of Parliament. In 1830, an Act was passed 
extending the civil and criminal jurisdiction of the Burgh Courts over the adjacent lands 
of Blythswood, to be in force during the continuance of the former. Of these Acts copies 
are transmitted. , 

2. The Police Court exercises the powers conferred on it by these Acts, except the 
power to banish, which was taken from inferior Courts by the Act 1 Gul. IV., c. 37, sec. 10. 
The highest punishment authorised to be awarded in this Court is a line or penalty of 
bl, or imprisonment in gaol or bridewell for sixty days. 

3. The number and description of offences disposed of during each of the three years 
preceding 1st January 1836, and the greatest number of cases disposed of in one day, 
are specified in the Schedule by the procurator fiscal. 

4. So also is the description of punishment awarded, so far as applicable. 

5. No cases occurring within the burgh are remitted to the sheriff, but cases from the 
annexed lands of Blythswood, requiring precognition, are remitted in terms of the 28 
Section of the Annexatfon Act. So are also cases occurring in other places beyond the 
Royalty, and brought to the Police Office during the night for temporary accommodation. 
Of such cases no ^hedule is kept, but the number is very inconsiderable. 

6. There were no Bills of Suspension of Sentences in any of the three years preceding 1st 
January 1836: but in the beginning of that year, a Bill of Suspension was brought of a 
sentence by the magistrate in the Police Court of reset of theflt ; and the grounds of suspen- 
sion were, that the suspender had been apprehended without a warrant ; that a copy of the 
complaint and list of witnesses had not been served upon him, and that he had not been 
allowed inducise to meet the charge. The reasons of suspension, however, were repelled, and 
the Bill was refused. 

7. When a prisoner is taken to the Police Office, charged with an offence inferring a 
pecuniary penalty or fine, the lieutenant on duty receiving the charge informs him of his 
privilege to be liberated on bail, and the amount. In almost all these cases a pledge is given ; 
and if the case be continued, a pledge is*accepted for re-appearance. The prisoner is allowed 
every reasonable facility for this purpose. If he has not a sufficient sum, or article of adequate 
value, an officer conveys a message for it to any friend to whom he deems it proper to apply. 
The amount of bail or pledge is regulated by the nature of the case, and is, in genersd, 
confflderably under, and never exceeds the maximum of the statutory penalty, applicable to the 
offence. In cases inferring the punishment of imprisonment, or of a more serious nature, the 

Prisoner is, in general, detained till examined before the magistrate, who officiates daily in the 
^ohce Office ; out a discretionary power is occasionally exercised by the superintendent, or, in 
his absence, by the acting lieutenant, of liberating on pledge ; prisoners, in the inferior sort of 
such cases, such as embezzlement or reset, and where parties have been taken up on an 
emergency, or without a warrant. 

8. When taken to the Police Office, the prisoner is informed of the charge against him, 
which, after being noted in the Journal, is recorded in the Court Book, and at next diet oi 
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Courts Ihe charge is relid to him from this book^ or from the printed complaint filled up from 
it by the procurator fiscal, of which a ccfpy is transmitted. He does not receive a copy of the 
charge. If desired^ it would be given, but the present assessor, who has officiated as such for 
about twenty years, does not remember an instance of its being demanded. (As to this 
particular, see observations apart.) In any case in which the prisoner desires it, his trial is 
put off; and this either before or after the examination of the witnesses for the prosecution. 
The same facilities are given him, as to the prosecutor, of bringing up his witnesses. In very 
few cases the prisoners avail themselves of professional assistance, even when they can afford to 
pay for it, — ^perhaps not in more than one case in a week. 

9. The trial commences with reading the charc:e from the Court Book, which contains a 
specification of the offence, with time and place, or from the printed form filled up by the 
procurator fiscal. The magistrate then calls upon the party to say whether he admits or denies 
the charge, or what he has to say in answer. The procurator fiscal examines the witnesses for 
the prosecution, and when the prisoner leaves the examination of his witnesses with the Court, 
this is done by the magistrate or the assessor, each of whom occasionally interrogate the witnesses 
for both parties to expiscate the facts. The Police Act dispenses with a record of evidence ; 
but notes of the evidence are taken in particular cases by the assessor. In inferior cases of 
pecuniary penalty or fine, the record is the Court Book, containing the charge, with the sentence 
subjoined. In other and higher cases, the record is made up in the printed form already 
alluded to. (As to this head see observations apart.) 

10. With regard to inconveniences experienced in the working of the Police Act, as to 
the apprehension, detention, form of trial, commitment, and mode of punishment of 
offenders, &c., see observations. 

1 1 . The assessor and procurator fiscal are not aware of any action of damages having 
been brought on account of proceedinfi;s under the Act. 

12. Copies of the forms adopted in libelling a charge, &c., are transmitted. 

(Signed) WILLIAM DAVIE, 

Assessor. 



BuTgh Police 
Retunit. 

W. Davie, Esq^ 

Glatgow. 



BuROH Court. 

^. I. A Burgh Criminal Court is held, and is open daily; and when there are persons 
to be examined or cases to be tried, one of the bailies presides, assisted by an assessor* 
who is one of the town clerks. The assessor and procurator fiscal of the Burgh Criminal 
Court ofiiciate also in the Police Court. 

2. The offences tried are, theft, reset of theft, fraud, embezzlement, and, in general, 
those specified in the Schedule, and which, as libelled, would appear to infer a higher 

Eunishment than that authorised under the summary procedure adopted in the Police 
lourt, and not of such magnitude or aggravation as should be reported to Crown 
Counsel. 

3. None of the cases are tried by a jury. 

4. The highest punishment awarded in the Burgh Court is confinement in gaol or 
bridewell for six months. Prior to the Act 9 Geo. IV. cap. 29, a higher iurisdiction was 
exercised ; but by the appointment of an additional Circuit Court under tnat Act, facility 
was afforded for the speeay trial of higher cases ; and these have been since reported. It 
is usual, however, with Crown Counsel to transmit such cases to the sheriff for trial by a 

5. No cases occurring within the Royalty are remitted by the magistrate to the 
sheriff; but reference is here made to the answer to the fifth query, as to cases remitted 
from the Police Office, in the prefixed Return from that department. 

6. The number of precognitions reported to the Crown agent during each of the three 
years preceding January 1836, &c., is specified in the Schedule by the procurator fiscal. 

7. I'here were no appeals in these years. 

8. No Bills of Suspension. 

9. No action of damages is known to have been raised against the magistrates or their 
fiscal in reference to any trial or proceeding, either in the Burgh or PoUce Court, in the 
course of the last twenty years. 

10. All cases tried in the Burgh Criminal Court are under criminal libel, and in strict 
accordance with the Act of Adjournment, I7th March 1827. The petty delinquencies, 
tried in a summary manner, are disposed of by the sitting magistrate in the Police Court, 
where the punishment is limited to a fine or penalty of five pounds, or imprisonment in 
gaol or bridewell for sixty days. 

11. As to the practice in regard to bail, the facilities afforded in finding it, &c., refer- 
ence is made to the prefixed Return from the Police Court. In the Burgh Court, in which 
the procedure is formal, and in writing, bail is not taken by pledgee ; but, with this excep- 
tion, the same facilities are afforded as in the Police Office for bail being procured. 

12. With regard to inconveniences experienced in dealing with petty crimes, reference 
is made to the accompanying observations. 

13. Under this head also the same reference is made as to alterations or improvements 
of a general nature, for legislative enactment, 8cc. 

14. This burgh has a Special Police Act, of which a copy accompanies this and the 
prefixed Return. No part of the General Police Act has been adopted. 

(Signed) WILLIAM DAVIE, 

Assessor. 
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BorghFbbM -Pwim of the Entry of Cases in tike Pdice Court Books. 

Betonit. 
-— Police Court. (Date.) Sitting in Judgment. A.B., Bailie. 

CHasgoir *' 'I^ procurator fiscal of Courts for the public interest, charges the defenders after-named 

and designed with the offences, contraventions, and crimes hereinafter stated; and 
crayes that, on conviction thereof, they may "he punished by fine, or imprisonment, ot 
otherwise dealt with in terms of law. 

(Signed) C. D., Procurator Fiscal. 

Case, No. E.F., (brought to the office yesterday morning at half-past three 

o'clock, by Nos. 16 and 27, watchmen,) charged with having, at said time, in Lcmdon 
Street assaulted, struck, and knocked down Jomi Paton, residing at Stonelaw, near Ruther- 
glen, without provocation. 

The bailie having heard the defender who admits the charge, finds the charge esta- 
blished accorcunely, and therefore fines and amerciates the defender in half-a- 
guinea ; and faihng payment, grants warrant to imprison him for a period not ex- 
ceeding eight days from this date. 

(Signed) A. B. 

Case, No. . G.H., (brought to the office last night at half-past 11 o'clock, by No. 
131 watchman), charged with having^ last night, within his house in Greenvale Street, 
been drunk and disorderly ; and with having there, without provocation, assaulted and 
struck E. F., &c., to the serious injury of her person. 

The bailie having heard the defender, and examined on oath, in his presence, the 
witnesses adduced and named in the list, finds the charge proven ; and therefore 
fines and amerciates the defender 6. H.,in one guinea; and failing payment, grants 
warrant to imprison the defender for a period not exceeding ten days. 

(Signed) A. B. 

r N K T 'i (brought to the office last night, by Nos. 54 and 57, officers, 

Oase, o. 'w 't^* 1 charged with having yesterday afternoon been disorderly quarrel- 

Q p' I ling, and causing a crowd to assemble in Bridgegate, in breach of 

the peace. 

Defenders admit having disputed regarding the purchase of a quantity of old clothes. 

Admonished against disputing in such manner as to disturb the peace; and 

discharge with certification. 

(Signed) A. B. 

N.B. In cases of theft, followed by conviction and imprisonment, the conviction is 
noted^ and reference made to the record in the printed form apart. 



Form referred to in the foregoing Return from the Police Court of Glasgow. 

Police Court Glasgow, ) 
183 . [ 

Unto the Honourable the Magistrates of Glasgow. 
The complaint of the procurator fiscal of Court for the public interest charges 



For which offence, the defender, on being legally convicted, ought to be punished in 
terms of law, to deter others from committing the uke offences in time coining. 

At Glasgow the day of 

Eighteen hundred and thirty 
Sitting in Judgment, Esquire, 

One of the magistrates of Glasgow. 

The cause being called, the defender appeared. And the bailie having heard 
in answer to the complaint, and examined on oath in presence, the witnesses 

named and designed in the list hereto annexed. 



In respect whereof, decerns and adjudges the said defender to be committed to the 
of Glasgow, and detained therein, subject to the rules and regulations thereof, 
for days from this date. 

[For Schedules to this Return, see pp. 323, 324.] 
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ObsetvattOM by William Davie, Esq., in reference to the accompanying Return relative to Burgh Polkt 
the Procedure, ^c, in Police and Criminal Cases in the Burgh of Glasgow. Retunt. 

Experience has suffgested many amendments on our Police Act, most of which are of W. Davu, Btq., 
local interest, but others seem to admit of extended application, and may be deemed of Oliigow. 

impottance to be made the subject of general enactment. These will be discussed in the 
following observations : — 

And first, as to the form of procedure in summary police cases : In the Courts in which 
summary procedure takes place, such as the Police Courts held by the magistrates of 
burghs and justices of peace throughout the country^ the form is different ; and even in 
the same Court in some places the same form is not invariably observed. The difference 
of form in the several Uourts arises from the absence of any enactment or authoritative 
order or regulation on the subject, for the general Police Act does not universally apply. 
And the non-observance of the same form, in every case, in the same Court, results 
further from the nature and variety of the cases — all cases not appearing to require the 
same minuteness of specification and technical phraseology. Thus, for example^ in most of 
the Police Courts, in which the business must necessarily be discussed in |i summary 
manner, the greater number of cases, such as those of assault, breach of the peace, or 
other disorderly conduct, inferring a pecuniary penalty, are inserted briefly in the Act 
Book or Court Book, as the record, without any separate written or printed iiiibrmation or 
complaint ; while others, such as cases of theft, reset of theft, fraud and embezzlement, 
inferring the punishment of imprisonment, are written or inserted in a printed form, 
apart from the Act Book, by the procurator fiscal ; and this written or printed, or partly 
written and printed, form, is, in such cases, the record. There is, however, no difficulty in 
observing tne same form in all Courts and in all cases, whether the record of the com- 
plaint is made in a book, or consists of separate slips of paper ; but it is desirable that 
the form be such as to admit of despatch in making up and completing the record. In 
the Appendix of the Act 4 Geo. IV. cap. 29, there is the form of the complaint, &c., in. 
the summary cases before the sheriff; ana this form is authorised in the procedure under 
the Bureh Police Act, 3 & 4 Gul. IV. cap. 46, where this Act is adopted, but it is not 
extended to burghs which have a local Act, although in these there is no form of 
summary procedure, which is a material defect; nor, except in cases under special 
statute, is there any authoritative form in the Courts of Justices of the Peace, where the 
procedure is of a summary nature. 

It is a more important question, whether in summary cases, or in what cases of a sum- 
mary nature^ a copy of the charge should be served on the party accused, before he is 
required to plead, and what inducim should be allowed ? And, undoubtedly^ there is 
nothing more reasonable and just than that a party charged with a crime or offence 
should be sufficiently informed of its nature, and of the time and place when and where it 
is alleged to have been committed ; and should be allowed an opportunity of preparing for 
his defence, by an investigation of its circumstances and the citation of witnesses ; nor 
is there a Court of justice which would deny a party this right. But to every one con- 
versant with the affairs of life, and especially in populous towns, where cases occur every 
hour, requiring despatch, it must be obvious, that a party may, in a g^eat proportion of 
cases, be as sufficiently made aware of their nature and particulars, by the charge beinff 
read to him in Court as by the service of a copy ; and that, to postpone the diet of trial 
in conformity with any general rule as to inducice would be to subject him to very great 
hardship, and indeed to punish him before conviction ; or, it may be, \o punish him prior 
to a trial, by which his innocence is established. Such cases may be easily supposed ; and 
they are within the range of official observation. For example, an aflray occurs in the 
street in the night time, and a partv is taken into custody, and conveyed to the watch- 
house, where a charge is made against him. If there are probable grounds for charge, it is 
inserted ; and if the party has it not in his power to give the required security for his 
appearance, he is detained. His inability to comply with the rule as to security, however 
expedient and indispensable the rule, may arise from his being a stranger, or from his 
poverty (which is no apology for oppression), or he may be reluctant to expose his situa- 
tion to his friends ; or, it being the dead hour of night, he may be equally averse to 
disturb them ; but grievous as the case may be, and especially if he is innocent, it would 
be still more grievous if, instead of his case being disposed of by the magistrate, who is to 
hold a Court in an adjacent room in u few hours, his detention is to be detracted foi a 
day or two, or more, that he may have what is deemed to be the benefit of service, and 
what may be as improperly called, a legal indttcice. 

But there are other reasons of public and general expediency, and indeed of necessity, 
as regards both personal liberty and the ends of justice, why the great mass of police cases 
should be promptly and immediately disposed of, such as the circumstance which sometimes 
occurs of a party or witness being a passing stranger, and in the case of a witness, the 
hazard of his evidence being lost, and the guilty party thereby escaping from merited 
punishment. And even where there is no such risk, where there may be a superabundanco 
of evidence, or where the party admits the charge, a hardship would, in most cases, be 
imposed, not only upon the party by requiring his appearance, first, for examination when 
the case is called in tne police office, and afterwards for trial, — in which intervali too, he may 
be detained a prisoner, — but also upon the witnesses, who, after having appeared and given 
in their names, behoved to be summoned for the trial of the case, not to speak of the accu- 
mulation of business which \yould thus arise, the same case being twice brought up, and in 
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Batgh Police many instances, it may be presumed, with less satisfaction on the second occasion than the 
Beturns. first. 

j-~ And the practice in the Police Court of Glasgow, as in other places, is, as is here indi- 

^'SalS^*^" cated ; and with what reason must be evident Yet the practice is rather acquiesced in. 
than sanctioned, — rather tolerated than authorised. And the writer of these remarks owns, 
that in the course of the many years during which he has been officially connected with 
the Criminal Courts of this burgh, he has not unfreq^uently been under some apprehen- 
sion that, in the event of review by appeal to an individual judge, cases taken up and pro- 
ceeded with by the procurator fiscal in a summary manner, might, on such ground alone, 
be the subject of question, however in other respects unexceptionable and clear, and how- 
ever in his own mmd reconcilable to expediency, and in accordance with practice. 

For the proper regulation, therefore, of the procedure, in cases authorisea to be diacnased 
in a summary manner, and the removal of objection to a practice ' which seems justifiable 
bv the state of society and the circumstance in which police establishments operate, it 
snould be enacted that, in cases which are brought into Court in a summary form, the 
nature of the charge shall be notified to the party, and read to him from the record, befimre 
he is called upon to plead — the record containing a specification of the ofience charged and of 
the time and place when and where the same was committed ; and that the magistrate shall 
hear and try the case, whether the party is in custody or has been cited to appear at the 
first diet of Court, unless a motion is made by either party, (of the reasonableness of \riiich 
the magistrate should determine,) to delay the case till another diet, that the party accused 
may, if desired by him, be furnished with a copy of the charge, or may have time to adduce 
evidence ; but that after he has been called on to plead, it shall be lawful forthwith to take 
the evidence of any witness whose testimony might be lost by reason of delay. 

And here it may be proper to advert to the matter of bail : — On this point, as regards a 
party charged with an offence, it is believed little objection, if any, exists. In the burgh of 
Glasgow, at least, every facility is given for this purpose. In the police office, in the first 
instance, in the minor description of cases, security is taken, by obligation or deposit, for the 
party's appearance. In cases of a higher sort, after the party has been examined before 
the magistrate, where the case admits of bail, he is so inn>rmed ; and in all cases that are 
bailable, the officers readily aid the party in procuring the required security, by conveying 
communications to his friends, &c. But a very important and delicate question arises here, 
and that is with regard to the right to exact security from a party causing another to be 
apprehended, and to detain him for any period, however short, failing compliance. On the 
one hand it must be owned that it would be exceedingly grievous that a party, after having 
been assaulted and robbed, should, on applying for protection and redress, be himself 
detained in the police office, from inability to give security for his appearance. On the other 
hand, it would be no less grievous that an innocent person should be apprehended in the 
street, and conveyed thitner> upon a disgraceful charge, without the appearance of the 
party who has made it, or without any such necessary means being taken to secure his 
attendance, if not for the purpose of giving evidence, at least for the satisfaction of 
tiie party who has been wrongfully deprived of his liberty. And cases of both d osciip - 
tions have occurred, — of the former, from the circumstances of cases, and where the 
informant was without domicile at which he could be found, without friends who could be 
answerable for his appearance, and without funds or means to deposit for this purpo«e ; 
and of the latter, from what might nevertheless be deemed an exercise of sound (uscretion 
on the part of the officer who received the charge. It is a defect, however, and one which 
may subject officers in serious consequences, that no enactment exists on the subject. 
Some authoritative regulation is necessary. And if by it the liberty of the subject making 
a complaint be on the one hand affected, it is obvious a greater degree of liberty will be 
insured on the other ; for without authority to exact security, which may be attended 
with some degree of inconvenience, and as a check against reckless and unfounded charffes, 
innocent and respectable persons would not be safe on the public streets, or even in their 
own dwellings. This defect could be easily and satisfactorily supplied by enacting, that 
when a party is taken into custody and conveyed to the police office on the verbal complaint 
or information of another, it shall be lawful to require the party informing or complaining- 
to attend there on the same occasion, and to exact security for his appearance in Court in the 
matter of his charge ; or by authorising the magistrates to make regulations as to the 
exaction of bail from the parties, or either of them, giving, in either case, discretionary 
power to the superintendent of police, or other superior officer receiving the information. 

Besides the particulars above adverted to, the General and Local Police Acts are defec- 
tive as to the manner of bringing witnesses into Court ; and where summary procedure is 
authorised, it is obvious that this must go for nothing as regards parties, unless it is 
applicable in a corresponding degree to persons who are to give evidence, and whose ready 
attendance it is sometimes difficult to procure. In all cases, and especially where parties 
are in custody, it is of much consequence that the witnesses be promptly brou^t into Court, 
and the cases disposed of at one diet. For this purpose, provision should l^ made for the 
citation of witnesses on short induciee, either verbally or by written or printed sum- 
mons ; and in the event of their failing to appear, without a reasonable excuse, of 
which the magistrate shall determine, for bringing them into Court ; and if they refuse to 
g^ve evidence, for imprisoning them till they do so, or for a limited time, as oontumacions. 

In reference to the inquiry, whether any inconveniencies are experienced in dealing with 
petty delinquencies, it is proper to advert to the g^reat want of the means of punishing 
juvenile offenders, or persons guilty of a first and venial offence, other than by confinement 
in the Tolbooth or Bridewell. The magistrates have no power to award pnnishnwint bf 
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confinment in lock*up rooms in, or connected with, the Police Buildings. This is a very Bugb Mtoe 
serious desideratum, the effect of which must be> either impunity on the one hand, or too Mm$ . 

severe^ and, therefiDre, unjust punishment on the other : and nothing is more embarrassing w.Diur^Bba. 
to those whose duty it is to aavise or decide in such cases. A medium course is frequently Oliagoi^' 

adopted, that of remanding a party (which the Police Act authorises, for further exami- 
nation) and delaying sentence till another diet, at which he is brought up and discharged ; 
the confinement which he has, in that way, intermediately undergone, being imputed as 
punishment for the offence. 

It must be confessed that this is a very loose mode of adoMnistcring criminal justice, 
tiiough dictated by the justest feeUngs ; and some imperative measure should be enacted 
to supersede its necessity. A few years ago the subject engaged the serious attention of 
the magistrates, and arrangements were made with the Commissioners of Police and the 
Commissioners of Bridewell for certain apartments in the Police Buildings, being in such 
cases declared places of legal imprisonment, for a limited period, and the aliment of the 
persons committed to them being defrayed from the bridewell assessment. But after the 
matter had been so far matured as to require only the sanction of the Justiciary Court, 
it was defeated by the protest of two or three dissentient members of the Police Board. 
It is well known also, that from the want of accommodation connected with the Police 
Court of the Justices of the Peace, numerous imprisonments for short periods and inferior 
offences, and small fines, take place from that court to the county bridewell, which, far 
more than the common gaol, should be reserved exclusively for felons. What more 
degrading to the honest artizan than that for some casual affray, into which a momentary 
provocation had betrayed him, and from his inability to pay a fine or penalty of five or ten 
shillings, he should be escorted by a constable through the public streets, and committed^ 
for however short a time, to a place, the name of which is associated with all that is base 
in human character. 

But there is an inconvenience of another kind, which is experienced not less frequently ; 
and that is, the inadequacy of the Umited punishment of sixty days' imprisonment which 
the magistrates have power to award in a summary manner, and which, notwithstanding 
its known inadequacy, they are compelled to awara, by aversion to commit for trial, in 
order to a higher punishment, unless the case is of serious amount, or attended with some 
aggravation. Tne reluctance arises from various causes — such as the severity of the 
measure of imprisonment prior to trial in order to service of a hbel, and where, after such 
service, the prisoner, especially where he admits the charge, would not be in more 
favourable circumstances, nor the case made clearer ; the annoyance to witnesses from the 
case being brought up a second time, the hazard of evidence being lost, the crowding of 
the gaol, the contamination of its inmates, and the expense of aliment, and of a formal 
prosecution. To meet a number of the cases here alluded to, it is desirable that the 
power of summary discussion should be extended to three months' imprisonment in gaol 
or bridewell. But forms are the safeguards of innocence, and it would be proper to 
accompany this power with some measure tending to insure full and deliberate mscussion. 
Bettdes these, there is another class of cases, in which sometimes the ma^strates, in 
giving sentence, regret the insufficiency of even the highest punishment which they are 
advised it would be deemed legal to award without a jury, — viz., confinement in gaol or 
Bridewell for six months. And there are cases in which this punishment, or a higher, 
would be found to be more salutary, and therefore truly more merciful than a shorter 
imprisonment ; inasmuch as, independently of the discipline and moral training of bride- 
well having proper scope, young and dissolute persons, hitherto accustomed to idleness, 
would be so tramed to work at weaving, shoemaking, or other trades, as to be able, after 
six, nine, or twelve months' confinement, to work for a comfortable subsistence. If the 
power of the magistrates were extended thus far in cases of formal trial, the Circuit Court 
would be relieved of a number of cases in which punishment to such amount is awarded 
by that tribunal, and cases reserved for it more befitting its solemnity and importance, 
lliis subject is die more especially deserving consideration at present in reference to the 
House of Refuge, now nearly completed, and to which prisoners in gaol or bridewell may 
be transferred, according to certain regulations which it will be ibund difficult to frame, 
and must receive very high sanction. 

Having made these remarks in reference to the 10th query in the Schedule as to the 
Police Court, and the 12th query in the other Schedule as to the Burgh Court, it may be 
proper to advert to one or two matters of police which are deemed '* fit to be the subject 
of legislative enactment" as *' amendments in the General Police Act." 

And the first which occurs, relates to pawnbroking establishments, as affording the most 
ready means for the disposal of goods stolen, embezzled, or fraudulently obtained. In 
cases of reset of theft, an important part of evidence often is the very inferior price which 
18 g^ven for the stolen property. Now, in pawnbroking transactions, the sum advanced is 
avowedly very much under the value of the article pledged, a few shillings being advanced 
on an article worth a number of pounds, so that in every case of reset by a pawnbroker 
this sort of evidence is lost. The consequences are impunity, defiance of the law, and 
perseverance in a practice which the law cannot check. From an apparent ambiguity in 
the Local Police Act, many of the pawnbrokers in Glasgow are disinclined to comply with 
the application of the police officers, for the production of their books, or of stolen g^oods 
in their possession. Ihe General Police Act is more explicit ; and it is desirable it could 
be adopted, which it may be, under the Bill for continmng the Local Act. But it seems 
Beoessary to ad(^t much stronger measures for checking the nefarious practices in pawn- 
brduag. Such establishments, at best, are not fitvourites of the law. Their evils pre- 
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BorgfaPoHce ponderate over the good, if any^ which they produce, and which consists, in general, of a 
B «twM ' temporary and limited accommodation, often at the sacrifice of the article pledged ; and 

W. Dwrie, Etq., ^^^ *^® facility with which the property is receiyed, great temptation is given by them 
Glasgow ' to the practice of crime. A very considerable part, too, of the profits of these establish- 
ments arises from the forfeiture of stolen or embezzled goods — goods which the pawn- 
broker must often know have not been honestly acquired, and which be receives the more 
readily as he knows these will neither be redeemed nor inquired after by the party who 
brings them. It is therefore suggested, that, as in the United States, in vrnich individual 
as well as public rights may be supposed to be duly estimated, pawnbroking establish- 
ments should not be set up, without a licence from the magistrates, renewed annually 
at their discretion, upon payment of a considerable sum to the town*s funds, or some 
other public purpose, and accompanied with certain regulations, a breach of which should 
infer forfeiture, besides a pecuniary penalty, to be levied in a summary manner, as is the 
case with publicans holding certificates and licence for the retail of excisable liquors. 

Next to pawnbroking establishments, and scarcely inferior to them in the means which 
they afford for the disposal of stolen and embezzled goods, are the numerous *' rag-shops 
or cellars** in large towns, opened ostensibly for the purchase of rags, but chiefly for tne 
purchase of lead and other metals ; and with which is combined the purchase of manufac- 
turer's goods and materials, and other articles, — sometimes from hawkers, many of whom 
receive these from persons who steal or embezzle them ; often from weavers, porters, and 
others ei^ployed in warehouses; and sometimes from carters, journeymen slaters, 8cc., 
and young boys. In many of these transactions, the rag-merchant musi, and cannot fail 
to be satisfied, that the goods offered have been stolen or embezzled, from the description 
of the goods, and their being brought to them by persons whom it is hardly possible can 
be presumed to have acquired them honestly, or to have authority to dispose of them. 
Ana notwithstanding the most flagrant guilty knowledge, it is, in almost all cases, impos- 
sible to convict such resetters, owing to the evidence of identity being defective, where 
goods have been found, which parties have no doubt had been stolen, though they cannot 
absolutely swear to them. It is difficult to devise a measure, consistently with general 
principles of law, to meet such cases ; but dealers of this class, as well as pawnbrokers, 
might be put under licence, as above suggested, and with similar penalties, and also with 
restrictions as to the sort of articles in which they are licensed to deal ; and authority 
should be given to the officers of Police to enter their place of business at any time when 
it is open, and to take possession of any article of a suspicious nature, which may have 
been purchased or received, giving a receipt for it, and inserting it, for the purpose of 
inquiry, in a book in the police office, to the entry in which book the dealer should have 
access. Power to the same effect should be given in reference to another class of brokers 
than that above alluded to, viz., dealers in second-hand articles — a numerous and inferior 
class — many of whom purchase whatever article is offered, and at a price far below its 
value, of which fact almost daily information is given by thieves, though without evidence 
which can insure conviction on a charge of reset. An annual licence, however, to be 
renewed or discontinued by the magistrates at pleasure, and the right of inspection by 
the officers, would have a salutary effect. 

And here a question of very great importance occurs as to the authority a police officer 
shouldpossess to make searches, and apprehend parties, without a special warrant. Now 
it is difficult to conceive how it is possible the business of a police establishment could be 
efficiently or beneficially conducted, if the officers were to delay acting till they were so 
invested. Crimes are most frequently committed in the night time. It is then that thieves 
and other delinquents are generally to be found prowling about, or in their places of resort; 
and if the police were not entitled to seize them without a warrant, it is not going too far 
to say, that in ninety-nine cases out of a hundred, the guilty would go unpunished, 
and that crimes must fearfully increase. A similar necessity exists, though not so 
frequently, for search being made for stolen goods> and taking the resetter or custodier 
into custody. And accordingly, in by far the greater number of cases tried before the 
Circuit Court of Justiciary, as well as other courts, no warrant had been in the hands 
of the officer in the first instance, either to search or to apprehend. In most cases the 
end is presumed to justify the means. But it is not proper that officers should be 
necessitated to act without lawful authority, and that their proceedings should be exposed 
to challenge, which they may be, even where these are marked by discretion and caution. 
The Local Police Act authorises, and requires officers to act under the authority and orders 
of the magistrates, or any of them, inter alia, " in searching lor, detecting, apprehending, 
and bringing to justice persons guilty of robberies, housebreakings, theft, reset of theft," 
&c ; but it should bear that the Act shall be deemed a sufficient warrant and authority 
for these purposes. This power, however, would require to be guarded, so as to prevent 
abuse ; and some reservation might be added of redress to parties, against whom it may- 
have been wantonly or improperly exercised. 

The power of the officers of police to pursue and apprehend criminals should extend 
to a limited number of miles beyond the jurisdiction of the Court. And wherever there 
is a police establishment, a portion of the funds should be at the disposal of the magis- 
trates, to remunerate or reward officers and other persons for meritorious services, in 
apprehending, or assisting to apprehend criminals, and bringing them to justice. 

Connected with the subject of the immediately preceding observations, it is suggested 
that the law, with regard to the recovery and eviction of stolen property, be extended to 
property that has been embezzled. This is especially called for in a manufiEu:turing 
community such as this, where vast quantities and varieties of materials and implements 
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are intrusted to workmen, and which, when offered by them for sale or pawn, must produce 
the strongest belief of the dishonest nature of the transaction. Facilities should also be given 
for the adjudication of such property. Cases of great hardship to parties are frequently 
brought before the maffistrate in the Police Court, of persons in poor circumstances 
having property stolen from them which has been found in the possession of brokers and 
others, but which, as a question of property, unless a charge of theft or reset is made, the 
magistrate sitting there cannot determine. The hardship is, that after having got a police 
officer to bring up the property, the owner must either lose it, or bring an action in the 
Civil Court, for which, m general, he has not the means, and which, where he has, is often 
attended with more trouble and expense than the value of the article. See on this subject 
the Report of the Committee of the House of Commons on the police of the metropolis, 
13th August, 1834, pa^es 18 and 19, with paragraph 2461 of the evidence. 

The policy of the law, as still laid down in law books, regarding the various and 
numerous class denominafed ''vagabonds,'* is in some respects, questionable; but to 
check and correct a considerable number of persons who are known' to live by plunder, and 
are to be found in every large community, and are dangerous to be at large at particular 
seasons — such as public fairs and markets, and in the night time, — ^it is desirable that a 
power, sometimes exercised in such cases, should be specially given, making it lawAil to 
the officers and watchmen of police to apprehend and carry to the Police Office, for 
examination before the magistrates, persons found within the town who are reputed 
thieves or associates of thieves, and who follow no lawiul employment, and have n* visible 
means of subsistence ; and authorising magistrates, upon such charge being established, 
to commit the parties to Bridewell, for a period not exceeding sixty days, as vagabonds 
and disorderly persons. 

A fruitful source of individual misery and general immorality among the working classes, 
and of police and criminal cases, are the numerous low public houses in almost every 
street and lane of our large towns. And to check the evils which flow from these, the 
existing law should be amended : — 

1. The number of public houses, including shops and cellars, opened for the reception 
of drinking parties is by far too great; and a considerable proportion of them of too 
inferior rent to be licensed for such purpose. In Glasgow, in the year 1830, the number 
was 1393, which, according to Dr. CleUand's Statistical Tables, was as 1 to every 13 
families ; and it is believed uiat about one-third of the number are under 15/. : many of 
them are known to be under 10/., and some of them so low as 5/. Now, it is not doubted 
that the possessor of a house of any of these rents may be of as good character as the 
tenant or one of ten times the amount ; but in general it is not so ; and it will be found 
that publicans of the former class are less regardful of the description of persons whom 
they entertain, and are less solicitous to check the excesses of inebriety, and to maintain 
good order. Many of them are indolent tradesmen, and persons who have been un- 
fortunate in other business, and who, themselves addicted to drinking, open some low 
house or shop with a few gallons of whisky, and entice their fellow-workmen and 
acquaintance as customers ; first, it may be^ to a house-heating, to which the young 
apprentice, or the country lad, is invited, to whom the entertainment is a novelty, but 
afterwards as associated drinking clubs, with many of whom indulgence becomes an 
inveterate and pernicious habit. Often, also, the business is carried on without any 
regular licence, — the publican having merely the certificate, which costs him only 
2«. ; not anticipating a visit from the excise officer, evading him when called on in the 
matter of the licence, and ultimately setting him and the law at defiance, having no means 
to be attached for the penalties he has incurred. The number of public houses should be 
greatly reduced. A maximum number should be fixed for each parish or ward, or part of 
a parish or ward, corresponding to a given number of population ; and no house under 
15/. of rent, in large towns, should be licensed, unless in special circumstances. The 
present Act under which magistrates of royal burghs, and justices of the peace for 
counties, issue certificates entitling publicans to receive excise licence, warrants a limitation 
of number: but justices acting for counties, unaware of the reasons which weigh forcibly 
with the magistrates of burghs, may view the matter differently, while some of the same 
set of burgh magistrates may act differently from others ; and it is desirable some general 
limitation be made imperative. The conditions on which the certificate is granted also 
require amendment. And there is no necessity, especially in towns, for the long inducim 
of six days after service of a complaint for a contravention of the terms on which the 
certificate is held. 

2. The resort to such places, and the business carried on in them, are not confined to 
the six days of ordinary employment. With many of them the Sabbath is the day of 
most business and greatest profit. And here an anomaly will be found injurious to 
society, and disgraceful to the law. The anomaly is, that it is an offence, both by the 
statute and the common law, for a person to carry on his ordinary trade on the Sabbath ; 
but that it is not so for the keeper of a public house or spirit-cellar : that the butcher, and 
the baker, and others, who, like them, sell the necessaries of life, are not entitled to dispose 
of these on Sunday, without the hazard of a pecuniary penalty or fine ; but that the pub- 
lican or spirit-dealer, may, on Sunday, with impunity, open his house or shop, receive 
customers, and sell, to any extent, the liquor in which he deals ; nay, more, that the spirit 
dealer, who is also a dealer in bread and tea, cannot open the side of his shop for the sale 
of these, but may open the other side for the sale of spirits : he cannot sell what is 
necessary for men's sustenance ; but he may sell to whom he will what is calculated to 
drown their reason. This state of the law arises from the terms of the certificate, one of 
S.X,B.— 4. 2U 
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Bqrgh Police which ig, that the holder of it " shall not keep open honse, or permit drinking or tippling 
ReUirns. therein, during the hours of divine service on Sundays," &c., and from the eflfect given 

-T" „ to these words by a decision of the Court of Justiciary, in the case of a spirit dealer 

Glasgow.*^' carrying on business on Sunday evening in his spirit shop in one of the public streets of 
Edinburgh, holding that the words quoted not only innovated on the common law, 
but were also a virtual repeal of the statute law quoad hoc. As anticipated by the writer 
of these remarks, in his correspondence with the author of the bill beiore it passed into a 
law, the publican, whether the keeper of a tavern, tap-room, shop, or cellar, points to this 
clause as his charter of immunity from all interference in carrying on his trade on Sunday, 
at morning, noon, and night, taking credit to himself for the respect which he shows to the 
SabbMh by the dismissal of his customers as the church-bell rings, when they sally forth, 
to the annoyance of people who are preparing to worship. And it is to be observed, that 
they are generally the worst or inferior sort of publicans among whom this practice is 
common, a practice, however, in which numbers have stated to the magistrates they were 
kiduced to join by the consideration that the customers whom they refused to accommodate 
on Sunday, might go past them on other days of the week. The only check which the 
magistrate has in such cases is the threat to discontinue the certificate when the term for 
which it was granted has expired. But the remark is obvious, that however well-meant 
and however salutary, it is a threat to punish what the law sanctions. Besides, the period 
for its fulfilment may be remote ; and although circumstances may intervene to call for its 
executiM, the profligate publican may contemn it ; for, — 

3. In contravention oi a general principle of public laws, that no inferior court can 
review the decisions of another, the act authorising certificates makes provision for appeal 
to the justices of the peace against the deliverance of the magistrates of burghs in this 
matter. And accordingly, at every term for granting certificates in this burgh, appeals 
are lodged in the Justice of Peace Court against the magistrates* refusal, in consequence 
of which appeals, undeserving individuals have their licence renewed. How disparaging 
to the magistrates of burghs this power is, as well as injurious and impolitic, it is needless 
to show. In some of the smaller burghs, it may be useful as a corrective of local preju- 
dice, but not so in the larger, with the magistrates of which should exclusively rest what 
is so intimately connected with the police of their jurisdiction, and so essential to good 
order. And the remedy is easy: by taking away this authority, by enacting, either 
generally that the appeal shall be to the magistrates themselves, as justices in Quarter 
Sessions in and for the burgh ; or, if a distinction is deemed expedient, that such appeal 
shall be to the magistrates, as justices in Quarter Sessions in and for the burghs respec- 
tively included in Schedules C and D of the Act 2 and 3 Gul. IV. x. 65, and Schedules 
C of the Act 3 & 4 Gul. IV. c. 76. 

Some legislative measure is desirable to induce landlords and factors to abstain from 
letting their houses to notorious harbourers of dissolute company, and who support them- 
selves by no other means. It may be said the remedy is the punishment of the tenant ; but 
there are many tenants with whom the punishment of fine or imprisonment has no effect, 
unless it may be for the time during which imprisonment is undergone ; and it is well 
known that landlords and factors let their property to tenants of that description at high 
rents, beyond its value, in consideration of the manner in which it is occupied, having 
thus an interest in the bitsiness carried on. 

Inconvenience is frequently experienced, although generally not in very important 
cases in the Police Court, from parties who have property or places of business within the 
burgh residing beyond the jurisdiction of the magistrates, and others in remote places, 
whose property in the burgn is managed by factors or agents. A summons in poUce 
cases left at a place of business within the jurisdiction should be deemed legal ; and 
factors or agents who have charge of such property should be liable in the pecuniary 
penalties applicable to landlords tor neglect or contravention of police regulations. In 
such cases, also, if the parties summoned fail to appear, as is frequently the case in matters 
relating to the health and sometimes the lives of the lieges, it snould be lawfiil (as under 
the Act of 9 Geo. IV. c. 58), especially in cases of emergency, to take evidence of the 
charge in absence, upon verification of the summons, and decern for the penalties; and 
also to pronounce such order as the Act or regulations authorise, relating to such pro- 
perty, when such penalty or the expense of the operations to be performed shall not 
exceed bL 

The enactment 9 G^o. IV. c. 29, sec. 21, that "warrants of imprisonment for payment 
of penalty shall specify a period at the expiry of which the person sentenced shall be 
discharged," is an important guard against oppression by capricious and indefinite deten- 
tion ; and it would be an improvement to enact a grad[ation of imprisonment according 
to the ratio of fine. 

It is respectfully suggested that provision should be made for the establishment of 
Boards of Health and levyins* an assessment for the purposes, thereof, on the appearance 
of any epidemic disease which may render it necessary that extraordinary measures be 
taken for checking its progress, by erecting, purchasing, or hiring houses, or other 
premises for the reception of the sick, procuring the requisite medical superintendence, 
and fumigating and cleaning infected houses, &c. That provi^on should also be made 
for the care of pauper lunatics, of whom some taken up for breaches of the peace are 
occasionally committed to and detained in gaol for the want of accommodation for keep- 
ing such persons under legal controul, especially in the country* And further, that 
provisions should be made tor putting convicts to work for their maintenance during 
their imprisonment prior to transportation; the expense of their aliment being a grievous 
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burden on the funds of the bur^h, in the gaol of which they are imprisoned^ although 
the crimes of which they have been found guilty may have been committed in another 
territory, and there being no reason why such prisoners should be kept idle. 

These are the principal remarks and suggestions which occur upon the requisition for 
the Beturns now made. Aoid the writer of them has, in conclusion, humbly to apoligise 
for their desultory nature, the length to which they have extended, and the delay which 
has taken place in furnishing them, but which has been owing to the materials for the 
Beturns not having been kept in Schedules, unremitting oflScial avocations, and personal 
indisposition. 

(Signed) WILLIAM DAVIE, 

Assessor. 



Buigli Police 
Retucni* 

W. Davie, Ktq.. 
Glasgow. 



Return by the Clerk of Police of the City of Edinburgh. 
(Copy Letter) 
Mr. John Thompson, Clerk of Police, Edinburgh, to the Secretary to the Law Com- 
mission. 

Edinburgh Police Office, 
Sir, 2»d Sept. 1837. 

In comphanee with the request contained in your letter of the 15th ultimo, 1 beg to send 
herewith the Betum required by the Law Commission, which I trust will prove satisfac- 
tory, the same having been prepared with much care and labour. • 
1 ou will also receive cc^ies ef the forms of court and our Police Acts. 

I am. Sir, 
Your most obedient servant, 
(Signed) JOHN THOMPSON. 

W. Waddell, Esq., W. S. 



J. Thompson, Eiq., 
Edinburgh. 



A. 
2. 
3. 
4. 
5. 
6. 



[Follows the Return.] 

1. 1822, 26, 32, 34, 37, these Acts sure all for an indefinite period now. 

It does. None. 

See Schedule No. 1, page 332. 

See Schedule No. 2, ditto. 

Do. do. do. 

Bill of Suspension at the instance of M'Inalty, College Wynd (who was committed 
to Bridewell for disorderl}'^ conduct), on the ground of the punishment being considered 
two severe, which was not opposed by police, and the bill consequently passed. 

7. Whenever a person is apprehended charged with a bailable offence, any person to 
whom he refers is immediately written to, either by himself, and, if unable to write, by the 
turnkey, and if the person so written to be a householder and paying rent sufficient to 
cover the penalty contained in the bond of caution, is accepted as hu cautioner till the 
first court day, and all after diets of court, till the case is disposed of. Prisoners are made 
aware that pledges either of money or watches will be taken if considered by the officer 
on duty to be a sufficient security for the offender. 

8. A copy of the charge against the prisoner given when demanded. He has the 
power in either case ; he can crave warrant to apprehend his witnesses should they fail to 
appear when cited* One in a thousand. 

9. The prisoner, if in custody, is brought from his cell, and if out on bail his name is 
called out in Court, and on his {q)pearance at the bar, the charge is read by the clerk of 
court, who takes the prisoner's declaration, names and designations of the witnesses 
examined on oath for the prosecution and for the prisoner, and records the sentence on 
the complaint : there are no notes of evidence taken, the witnesses are examined and the 
prisoner interrogated by the procurator fiscal of court 

10. None. 

1 1 . None within the period stated. 

12. Copies sent herewith. 

(Signed) JOHN THOMPSON, 

Clerk of Police. 
[For Schedule to this Return see p. 332.] 



Retvm by A. Cadenhead, Esq.^ Procurator Fiscal of the Police Court of Aberdeen. 

A. 1. The Police Act for the burgh of Aberdeen ipassed 14th May, 1829, and is per- 
petual. A copy of it, and of the form of procedure, with an appendix of forms and table 
(tf fees, all as nxed and established in terms of the 203rd section of the Act, are herewith 
transmitted. 

2. The PoKce Court does exercise the full powers conferred upon it, and there are 
not any of these in abeyance. For an account of the Police Court, its judges, form of 
proeedfure and prosecutors, &x., see sec. 189, and several following sections, and the said 
appendix of forms ; and for the powers of the judges, see in particmar sec. 204. 

3. This has been done in the annexed Sdiedule, No. 1. 

4. The annexed Schedule No. 2 embraces the information required by this query, 

2 U 2 



A. C&denhead, Esq., 
Aberdeen. 
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and the only remark which occurs is, that it would be desirable for the judges of the 
Police Court to have power to extend the punishment for crimes authorised to be tried 
under the Police Act to three or four months* imprisonment in gaol, or confinement in 
Bridewell^ instead of the limited punishment of sixty days, as at present. 

5. The procurator fiscal of the jBurgh Court of Aberdeen is also procurator fiscal of the 
Police Court, and he investigates the cases previous to their being brought forward for 
trial, and brings them before either the Police Court or the ordinary Burgh Court, as may 
appear most fitting and competent. When not competent before the Police Court, they 
are brought before the Burgh Court, or prepared and reported direct to the Crown agent, as 
the case maybe. But there is no instance of any case being remitted to the sheriff by 
the magistrates, either from the Police or the Burgh Court, for the purpose of further 
investigation or punishment. 

6. From the time the Police Court of Aberdeen was instituted, there has not been a 
single case brought under review of the Supreme Court by Bill of Suspension, appeal, or 
otherwise. 

7. When prisoners are apprehended by the police, and when bail is offered for petty 
offences, the superintendents of police accept of it, and they, in consequence of being 
authorised by the Police Act (sec. 198), when the accused cannot lodge bail in money, 
accept of a pledge, such as a watch ; but the accepting or taking of a pledge, except in 
money, is seldom done, the bail varying from 5^. to 1/., and in some cases to 2/. This is 
taken as a pledge for the appearance of the prisoner, on the first lawful day, to answer 
the charge which may be brought against him in the Police Court, and on his appearance 
the bail is immediately restored to him. If he should not appear, it may be declared 
forfeited in terms of the Police Act, sec. 201. In the ordinary case, when in consequence 
of the absence of material witnesses or other causes, it is necessary to continue the case, 
the prisoner, if not liberated without bail, which, however, is frequently the case where 
there is no risk of his absconding, but is at once ordained to find caution generally to the 
extent of 100 marks for his appearance at future diets, see sec. 200 of the Act, and 
sec. 6 of the form of procedure ; see also form of deliverance on p. 10 of Appendix of 
Forms. On a cautioner appearing, the bond is of course instantly extended in terms of 
the deliverance, appointing caution to be found, and the defender liberated. The super- 
intendents of pohce exercise the power conferred upon them of accepting bail when it 
can be found, except in cases which require to be tried before a higner court than the 
Police Court, and in those, when they are reported to the procurator nscal, an information 
is immediately presented, and the necessary proceedings adopted by examination of the 
accused, taking of a precognition, and having the accused committed for trial in the 
usual way. 

8. When a prisoner is apprehended for an offence committed at the time, he is conveyed 
to the watch-house, and the superintendent of police immediately informs himself as to 
the leading facts of the case, and prepares and hands to the procurator fiscal a report, so 
as to admit of a charge being prepared, and the accused brought to trial in the course of 
the first lawful day after his apprehension. The accused is then placed at the bar, and 
the charge read to him, and on his expressing a desire to have the trial put off or 
adjourned, on cause shown, either before or after, but generally before the examination of 
witnesses for the prosecution, that is done. He has a compulsitor for bringing up 
witnesses. He is re^ilarlv asked whether he has any witnesses to adduce, and every 
means are afforded him of bringing forward whatever witnesses he may deem necessary 
for him. The accused has in many cases, and in all cases where he desires it, professional 
assistance. In cases where offences have been committed, and information given 
after, and even but recently after the offences have been committed, the practice is to 
serve the complaint or charge upon the accused, and he is cited to appear to answer to 
the charge, except where such offences consist of thefts, and the accused is at large ; 
and he is then apprehended upon an information and warrant The Police Court 
meets every lawful day at 11 o'clock forenoon; and in the morning of each day, the 
superintendfents of police and town-seijeants make a report to the procuraror fiscal of all 
cases which have occurred subsequent to the sitting of the Police Court on the previous 
day, on which the necessary complaints are prepared, and all those who are in custody or 
on bail, and whose cases are competent to be tried in the Police Court are then brought 
to trial, and the trials are either concluded or adjourned, according to circumstances, as 
above mentioned. When a complaint is served on a party as above, an inducue of no 
less than 24 hours is allowed. For further information on this query, see generally the 
** Form of Procedure and Appendix." 

9. When the accused is placed at the bar, the complaint or charge, whether previously 
served upon him or not, is read over to him, and he is then asked by the judge whether he 
is guilty or not guilty, and his answer is taken down in writing. The procurator fiscal and 
the accused, or his asent, examine the witnesses, and the judge also puts such questions to 
the witnesses as he deems proper. The judge eenerally takes a note of the evidence to 
enable him to arrive at a just conclusion as to the amount of it, but it is not preserved. 
The names and designations of all the witnesses examined are entered upon the com- 
plaint. A record in addition to that of the proceedings upon the complaint is kept and 
preserved by the clerk of Court, in a book, exactly in terms of the forms of procedure 
before referred to. 

10. The only sug^stion which occurs is, as to giving the judge of police the power 
of extending the penod of confinement in gaol or bridewell to three or four months, as 
before mentioned — and giving him also the power of trying all crimes and offences com- 
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peient to be tried in a summary way agreeably to the statutes, aothorising the sheriff to 
try those in a summary way. 

11. None. 

12. Copies of these forms, and a Schedule, showing the manner in whidi entries ore 
made in tne book kept by the Clerk of Court aro herewith transmitted. 

(Signed) A. CADENHEAD, Procurator FUcaL 

Aberdeen, Wth January y 1837. 

[For Schedule to this Return, see p. 335.] 
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Return by Mr. Gabriel Miller , Clerk of the Police Court of Dundee. 

A, 1 . The date of the subsisting Police Act is 1 824. It endures for fifteen years after 
the passing of the Act, and thereafter till the expiry of the next ensuing session of 
Parliament. 

2. The Police Court exercises the full powers conferred upon it by its Act. 

3 and 4. See Schedules filled up. 

5. See Schedule for the number. The description of cases remitted to the sheriff are, 
cases of robbery, or any of the graviora delicta, theft aggravated by previous convictions, 
or habit and repute, and assaults aggravated by repeated previous convictions. Some- 
times, but rarely, cases are remitted for investigation where they are complicated, and the 
extent of the evidence not ftiUy ascertained. 

6. There have been no Bills of Suspension during the period stated. 

7. On the apprehension of a prisoner, he is examined, and the witnesses are precog- 
nosced by the superintendent or lieutenant of police, or other chief officer on duty. If 
the offence is not a grave one, and if the prisoner be sober, and not in a state to excite 
fear of mischief by liberating him, he is always admitted to bail, either bypledge or bond 
of caution. The amount is at the discretion of the officer on duty. Every facility is 
given in cases where bail is suitable to enable the person to find it. 

8. The prisoner or person accused receives no copy of the charge against him. He 
knows it substantially before. But the charge is read over to him in open Court, and is 
always in the simplest form ; and if he shows cause, the trial may be put off, and always 
is put off, by the judge, either before or after the examination of the witnesses for 
the prosecution ; but as these witnesses are generally present, and have been put to 
inconvenience in attending, it seldom happens that the trial is put off before they are 
examined. There is no instance, however, m which the judffe has refused to adjourn the 
diet where the party accused requested it in order to enable hin^ to adduce exculpatory 
proof. 

It seldom happens that persons accused avail themselves of professional assistance. This 
does not occur above three or four times in a year. 

9. The trial is conducted thus : the charge is read over to the defender. He is asked 
whether he is guilty or not guilty. If he pleads not guilty, then he is examined by the 
prosecutor and judge. The witnesses for the prosecution are next called. They are not 
put upon oath in very trifling cases, unless either of the parties requires it, or the judge 
sees cause. In cases in whicn a considerable fine or imprisonment would be awarded on 
conviction the witnesses are put upon oath ; and it may be observed, that in all cases of 
theft, however petty, an oath is uniformly administered to the witnesses. The prosecutor 
examines his own witnesses first (under correction of the Court and assessor) ; the 
prisoner then cross-interrogates them ; and such questions follow from the Bench as seem 
necessary. The witnesses for the defender (where there are any) are next examined, the 
defender examining them in chief, the prosecutor in cross, and the Bench for the purpose 
of obtaining necessary explanations. The judge then announces the judgment, which, 
when written out, is read to the defender in open Court. There is no note of evidence 
preserved, except that occasionally some of the judges take very short memoranda of the 
main facts sworn to. A note of the witnesses examined is all that the statute requires : 
that is kept upon the written complaint, on the back of which the sentence is also 
written, unless when a separate form, partly printed, is used. The record is kept and 
preserved in this shape, and extracts are given when required. 

10. It can hardly be said that there are any inconveniences now of the nature here 
P<Hnted out, unless the paucity of the police force can be enumerated as one. There is an 
intention to get an amended Act to raise additional funds for increasing the force, which 
is quite disproportionate to the extent of the population. The mode of punishment has 
certainly been very objectionable hitherto, owin^ to the inadequate size of the eaol, and 
the want of the means of classification of offenders. But the new gaol and BndeweD, 
which is just about ready, will remedy this evil, which undoubtedly was grievous, and 
greatly injured the efficiency of the Court. 

11. There have been no actions of damages brought on account of proceedings under 
our Act during the period embraced in the queries. In the time of Mr. Home, the 
former superintendent, there were several, founded on alleged harshness and oppression. 
They were either dropped, or unsuccessful. 

12. Copies of a complaint and sentence are herewith sent. 

(Signed) GABRIEL MILLEB. 

[For Schedule to this Return^ see p. 336.] ; 
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Betum by W. Wedderspoon, Esq., Procurator Fiscal of the Burgh of Perth. ^rSiS^* 

A. 1. The subwating Police Acts for the city of Perth are, the Act 51 Geo. III. (1811), ^ — 

and an Act altering and amending that Act, dated 14 June, 1819, copies of both of which W.weiww^am,K«q., 
are herewith transmitted. 

2. The Police Court exercises the full powers conferred upon it by the Acts, and none 
of those are in abeyance. 

3. The Schedule referred to in this article has been filled up, and is now returned. 

4. The same answer applies to this article. 

5. The number of cases remitted to the sheriff for further investigation or punishment 
during the period referred to, has been filled up in the Schedule, lue cases so remitted 
consist chiefly of assaults of an agCTavatcd nature, thefts of considerable magnitude, rob- 
beries and petty thefts committed by habit and repute and previously convicted thieves. 

6. No Bills of Suspension of sentences pronounced in the Police Court of Perth have 
ever been taken to tne High Court of Justiciary. 

7. When a prisoner is apprehended and taken to the Police OflSce, the superintendent 
of police inquires into the case, and where the charge is not of a serious nature, the pri- 
soner may obtain his liberation, upon leaving a pledge for his re-appearance, which is 
generally fixed at a sum of money equivalent to the fine usually annexed to the offence. 

8. When a prisoner is remanded for trial, he is made aware of the nature of the charge 
against him, and of the time when the trialis to take place; but no copy of the charge 
is served upon him previous to the trial. He may have his trial put off on cause shown, 
and before the case is proceeded with ; but not after the examination of the witnesses for 
the prosecution. The magistrate's warrant, granted on the application of the procurator 
fiscal, contains authority for summoning witnesses* for both parties, and the officers of Court 
are in the practice of warning such witnesses as the prisoner may intimate a wish to exa- 
mine. The proportion of cases in which prisoners have had professional assistance is very 
small, probably not more than five or six m a year. 

9. llie magistrate sits in the Police Court dailv, at one o*clock, when there are any 
cases on hand. When the prisoner is placed at the bar, the complaint is read over to 
him, to which he is called on to plead. If he deny the charge, the witnesses for the 
prosecution are examined by the procurator fiscal, or by the superintendent of police, and 
the prisoner is invariably allowed an opportunity of cross-examining them. After the 
evidence for the prosecution is closed, the prisoner is allowed to examine any exculpatory 
witnesses he may have to adduce, who are cross-examined by the procurator fiscal or the 
superintendent of police. No note of the evidence given by the witnesses is preserved, it 
being declared by the Act *' that it shall not be necessary in any such case to take down 
any evidence in writing, nor to admit any written pleadings." After the evidence on 
both sides is closed, the magistrate pronounces judgment, the parties being allowed pre- 
viously to submit any observations on thp case. In all cases of importance, and where a 
prisoner is sentenced to imprisonment, besides the entrv in the Pofice Court book, a full 
copy of the libel, with the names and designations of the witnesses examined, and the 
magistrate's judgment thereon, is preserved. In petty cases of disorderly conduct and 
breaches of the peace, an entry m the Police Court book, containing the name and 
designation of the prisoner, tne offence charged against him, with a reference to the 
complaint kept by the superintendent of police for particulars, and the sentence of the 
Court, to which the magistrate adhibits his signature, is all that is preserved. 

10. No particular inconveniences have been experienced in the working of the Perth 
Police Act, as rcj^ards the apprehension, detention, form of trial, commitment, and mode 
of punishment of prisoners, or otherwise. 

11. Only two actions of damages on account of proceedings arising out of the Perth 
Police Act have been brought since the Act was obtained. These arose out of alleged 
oppressive or irregular conduct on the part of the officers of the establishment. The nrst 
of these, which was directed against the Commissioners of Police and the superintendent, 
was dismissed upon a preliminary objection, and no new action was raised, nor compromise 
entered into. I'he second, which is directed against the superintendent and one of the 
officers, and also against a private party, has not yet been called in Court It is believed 
that the only object in convening the Superintendent and the officer in this case is with 
the view of preventing the private defender from obtaining the benefit of their evidence. 

12. Copies of the forms adopted in libelling a charge, and preserving a record of the 
conviction and sentence of the prisoner, are herewith transmitted. , 

(Signed) W. WEDDERSPOON, 

Perth, 22nd November, 1836. Procurator Fiscal. 

[For Schedule to this Return, see p. 338.] 



Betum by the Fiscal of the Burgh of Greenock. 

A. 1. Previous to the year 1810, the magistrates of Greenock being then only bailies of p^^ ©f Gwenock. 
a burgh of barony under a charter from the superior, exercised in criminal matters no 
higher jurisdiction than that conferred by the Act 20 Geo. II. c. 43. In the year 1810 
they obtained an Act of Parliament, 50 Geo. III., c. 167, inter alia, "for regulating the 
pohce '* of the town of Greenock ; and in 1817, they obtained another Act, 57 Geo. III. 
c. 32, inter alia, " for establishing and supporting a Harbour Police." 
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2. The magistrates of Greenock^ since the passing of the Act 1810, have, under authority Burgh Polks 
of sect. 14 of that Act, which authorises summary proceedings in criminal matters, exercised R etum i. 
the fiill powers conferred by the Act. They have also exercised the full powers conferred y^^^ ^^ Greenod:. 
by the Act 1817. None of the powers conferred have been suffered to go m abeyance. 

3. In answer to this query, reference is made to Schedule No. 1, to be filled up by the 
town clerk, who keeps the record of cases. 

4. This query is answered as above. 

5. The numlier of cases remitted by the magistrates to the sheriffs are stated in the 
printed Schedule. The description of cases remitted are aggravated assaults and thefts, 
aggravated by previous conviction. 

6. There have been no Bills of Suspension of the sentences of the magistrates taken to 
the High Court of Justiciary of any aescription of cases whatever. 

7. l^on the apprehension of a person accused of a crime, he is conveyed to the Police 
Office, and the case is reported, either to the superintendent of police or to the procurator 
fiscal, who again reports the same to the magistrate for the week. This magistrate gives 
attendance morning and evening of every day (the mornings of Sundays not excepted) to 
dispose of such cases, at the morning diet, as have occurred in the course of the previous 
nignt, and at the evening diet, of such as have taken place throughout the current day. 
In cases of a grave description, a remit is made to the sheriff for precognition ; if otherwise, 
they are either instantly tried, or (particularly in the Sunday cases) the trial postponed 
to the following morning, to give time to bring forward evidence for the prosecution and 
defence. Bail by regular bond is seldom taken. The accused, if not tried on the day 
of apprehension, is either hberated on his parole until the following day, or on his making 
a deposit with the superintendent of a sum of money, varying from 2^. 6d. to 20*., 
according to the nature of the case, for his appearance. Thuj practice, however, is 
exclusively confined to assaults, breaches of the peace, and other minor delinquencies. 
In cases of theft, the accused is either instantly sentenced to imprisonment, or committed 
for trial on a regular warrant. Pledges of watches for re-appearance are frequently 
made. 

8. In such cases as are prosecuted summarily under the Act 1810, no copy of the 
charge is served on the accused. The complaint is merely read in his presence. Trials 
idwavs take place at the morning and evening sittings of the magistrates, particularly at 
the K>rmer, and with the least possible delay. But on cause shown, the prosecution has 
been invariably put off or (even after proof led for the prosecution) suspended, to give 
tiiAe to bring forward exculpatory evidence. The same compulsitor is allowed to the 
accused as to the accuser for bringing forward witnesses. Professional assistance is not 
given to the accused in one out of forty cases. 

9. As to the mode of trial, a complaint is read at the instance of the procurator fiscal. 
The accused is interrogated as to his guilt by the magistrate or town clerk, who sits as 
assessor. On a plea of not guilty, witnesses are called and examined on oath by the 

Procurator fiscal. The charge and sentence are recorded by the town clerk in a Dook 
ept by him in terms of the Act 1810. On sentence being pronounced, if for fine or 
imprisonment, or alternatively, a warrant is filled up on the back of the complaint and 
signed by the magistrate. No notes of evidence, at least for preservation, are taken. In 
trials of cases beyond the Police boundary, and within the Parliamentary boundary, the 
form of trial and procedure are precisely the same as before the sheriff, anterior to the 
Act 9 Geo. IV. cap. 29. A regular criminal libel, with list of witnesses, is made out and 
served on an inductee of six days, and the evidence is recorded. 

10. Some slight inconveniences have been experienced in the working of the Police 
Acts of the town of Greenock. On perusing them, it wiU at once be perceived that the 
Acts in which the police clauses have been introduced, have been constructed more with a 
view to advance the commercial interests of the town than to frame a comprehensive code 
of Police Law. These inconveniences were intended to have been removed by a Bill 
which the magistrates had prepared to bring into Parliament, a copy of which is trans- 
mitted, in which the police powers of the magistrates are more amplified, better defined, 
and the mode of procedure more clearly laid down and explained than were done in the 
Acts now in force. 

11. No actions of damages have been brought on account of proceedings under the 
above Acts of Parliament. 

12. A copy of the summary form of complaint used by the procurator fiscal is trans- 
mitted. Also a copy of the libel referred to in answer to query ^. 

[For Schedule to this Return, see p. 340.] 
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